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Adulterer (Less) Retracts Confession 582 
Confession Of Ma’iz 583 
Conceal Faults Of Other People 584 
No Ruler May Condone The Prescribed 584 
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Overlook The Mistakes Of The 585 
Respectable 

Benefit Of Doubt Be Given To The 585 
Accused 

Hadd Is Imposed On Man Who Rapes 585 
Dual Punishment 587 
Hadd On A Sick Culprit 587 
Homosexuality -587 


Committing Unnatural Act With Animals 588 


Homosexuality Is Worst Kind Of Sin 589 
Separate Punishment For Adultery And 589 
For False Accusation 
Punishment To Those Who Cast Slander 589 
On Sayyidah Ayshah säi g>; 
Section III 592 
Only The Rapist Is Given The Hadd 592 
Another Hadith About Mo’iz Fall IntoSin 592 
When Adultery Spreads, Famine Too 593 
Spreads 
Homosexuality Is A Curse 594 
Hadd Is Not Imposed On One Who Has 595 
Intercourse With Animals 
Do Not Be Partial In Imposing The Hadd 595 
Long Term Benefits Of Enforcing The 595 
Hadd 
Chapter - II- 596 
Amputating The Thief 596 
The Word Sariqah 596 
Claim To Ownership 596 
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Theft yd ub. 
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Why The Disagreement 

Section I 

Imam Shafi'i Upheld 

Differing Valuations Of The Shield - 
Another Hadith With Other Message 
Section II 

Stealing Fruit, Etc & Cutting Off Hand 
Unowned Mountainous Animals 

The Plunderer Is Not One Of Us 
Swindler’s Hand Is Not Cut Off 
Thief’s Hand Not Cut Off During 
Expedition For Jihad 

Stealing More Than Once 

Suspending Severed Hand In Neck Of 
Thief i 

Sell The Slave Who Steals 


Ruler Cannot Forgive The Guilty 
Slave’s Hand Is Not Cut Off 
One Who Steals Shroud 


Intercession Regarding Hudud Or, 
Prescribed Punishments 
Section I 


Intercession Regarding Hudud May Not 


Be Accepted 

Section III 

One Who Intercedes Regarding Hadd 
Rejects Allah’s Command 


Punishment For Stealing On Confession 
» Chapter-IV 
The Hadd Or The Prescribed Punishment 


For Consuming Wine 

Prohibition Of'Wine 

Punishment For Consuming Wine 
Enforcement Of The Punishment 
Section I 

Punishment For Drinking Wine In 
Prophet's Times 

Eighty Stripes Were Awarded By The 
Sahabah In Their Times 
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Section II 

- Command To Kill Drunkard Is 
Withdrawn 

Drinker Disgraced 

Do Not Curse The Drunkard 
Punishment Only After Proof 

Section III 

Diyah Is Not Wajib If One Dies While 
Receiving Stripes 

Umar Specified The Number Of Stripes 
To Drunkard l 

1000. Chapter - V 
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1001. Curse May Not Be Invoked On One Who 


Has Been Awarded The Prescribed 
Punishment 

1002. Section I 

1003. Disallowed To Curse A Sinner 

1004. Section II l 

1005. Defaming One Who Is Punished Is Like 
Eating Carrion 

1006. Punishment Averts Reckoning In The 
Hereafter | 

1007. Better To Conceal One’s Sins Than To 
Disclose Them . 

1008. Chapter - Vi 

1009. Tazeer - Discretionary Punishment 

1010. Difference Between Hadd & Tazeer 


‘1011. Section I 


1012. The Maximum Punishment As Tazeer 
1013. Section II 

1014, Do Not Beat On Face Of The Guilty 
1015. Punishment For Rudeness 

1016. Husband's Right 

1017. Sex With Mahram 

1018. Stealing Spoils 

1019. Chapter - Vii 


1020. About Wine & The Warning To One Who 


Drinks It 
1021. What Is Khamr g 
1022. Why So Called 
1023. Kinds Of Intoxicants 
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1024. Ruling 

1025. Other Drinks 

1026. Nabidth 

1027. Khaleet 

1028. Third Kind 

1029. Muthallith Yaman 

1030. Ruling On These Four 

1031. Divorce 

1032. Tobacco 

1033. Section I 

1034. Ingredients Of Wine, 

1035. Khamr Was From Dates 

1036. Spirituous Drink Is Forbidden 

1037. Deprived Of Pure Wine Of Next World 

1038. Warning To Drinkérs 

1039. About Nabidh 

1040. Allowed To Consume Vinegar From 
Wine Or Not? 

- 1041. Not To Be Used As Medicine 

1042. Allah Has Not Placed Cure In The 
Unlawful Things 

1043. Section II 

1044. Punishment For Drinking Wine 

1045. Little Of Intoxicant Is Also Haraam 

1046. Handful Of Intoxicant Is Also Forbidden 

1047. What Makes Wine 

1048. Wine Is Not A Precious Commodity 

1049. Section III 

1050. What Intoxicates & Causes Lethargy & 
Weakness Is Forbidden 

1051. Wine Is Never Permitted 

1052. Wine & Games Of Chance Forbidden 

1053. Drinker Will Not Enter Paradise 

1054. Warning To A Drunkard 

1055. Disobedient Children Cuckold & 
Drunkard 

1056. Like Idol-Worship 

1057. Book - XVII 

1058. Kitab Ul-Imarah Wa Al-Qada 

1059. Emirates & Judiciary 

1060. Islam & Governance 
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1061. Chapter - I 

1062. Section I 

1063. Obedience To Amir Is Obedience To 
Allah & His Messenger 

1064. A Slave Who Is Amir Must Be Obeyed 

1065. Ruler Must Not Be Obeyed If He 
Commands Disobedience To Allah 

1066. Promise To Obey 

1067. Obedience According To Ability 

1068. Do Not Separate From The Ummah Even 
A Bit 

1069. Partisanship Has No Place In Islam 

1070. The Best & The Worst Rulers 

1071. Responsibility Of Muslims To Express 
Disapproval Of Ruler’s Waywardness 

1072. Rulers Who Will Take Away The Best 
Things 

1073. Warning To One Who Ceases To Obey 
Imam 

1074. Reject A Claimant To Culership When 
One Is Already Ruling 

1075. Kill Him Who Creates Discord 

1076. Do Not Seek Rulership 

1077. Do Not Hand Over Office To One Who 
Seeks It 

1078. Who Rejects Offer Of Rulership Is The 
Best 

1079. Everyone Answerable For His 
Responsibility 

1080. Warning To The Treacherous To The 
Oppressor 

1081. Ruler Unmindful Of Welfare Of Subjects 
Will Not Smell Fragrance Of Paradise 

1082. Oppressor Of Subjects Is The Worst Of 
Rulers l 

1083. Great Rank Of Just Ruler 

1084. Two Companions With Every Ruler 

1085. Prophet’s Constant Attendant 

1086. Qays Ibn Sa’d Ansari, Khuzraji 

1087. Woman Ruler Is In Auspicious For Her 
People 
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1088. Section II 649 |. 1118. Section I 661 
1089. Do Not Abandon The Community 649 1119. Rulers Must Be Considerate 661 
1090. Thin Garments Not Suitable For Amir 650 1120. Deceitful Will Be Disgraced 662 
1091. Do Not Obey Ruler’s Command ToSin 650 1121. Section II 663 
1092. The Final Treatment Of The Ruler 650 1122. Warning To Rulers Who Do Not Satisfy 663 
1093. Rulers Will Be Regretful On The Day Of 651 . Needs Of Their Subjects 

Resurrection 1123. Section III ‘ 663 
1094. Chiefs Most Likely Distined To Hell 651 1124. Ruler Who Shuts His Gates Will Find 663 
1095. Seek Refuge In Allah From A Foolish 652 Gates Of Divine Mercy Shut 

Leader 1125. Umar’s Advice To His Governors 663 
1096. Nearness To A Ruler Gets One Away 652 1126. Chapter - III 664 

From Allah | 1127. Conducting The Office Of The Qadi 664 
1097. Anonymity Is Solace While Renown Is 653 (Judge) & Fear Of It 

Troublesome 1128. Section I 664 
1098. Ruler Who Levies Unjust Taxes Will Be 654 1129. Judgement Not When Angry 664 

Deprived Of Paradise 1130. Judge May Resort To Ijtihad 664 
1099. Merit Of A Just Imam 654 1131. Section II 665 
1100. Conveying Truth To A Tyrant Is Best 654 1132. Office Of Qadi Is A Trial 665 

Jihad . 1133. Do Not Aspire To Be A Qadi 665 
1101. The Way To Correct The Evil Man 655 1134. Judges Of Paradise And Of Hell 666 
1102. Righteous Advisers Lead The Rulers To 655 1135. Qiyas And Ijtihad Are Allowed 666 

Success 1136. After Plaintiff Defendant Must Be Heard 667 
1103. Suspicion Causes Unrest In Subjects 655 Too 
1104. Section III 656 1137. Section III 668 
1105. Merit Of A Just Imam - Ruler 656 1138. The Fate Of A Tyrant 668 
1106. Fear Of Three Things For The Ummah 657 1139. Just Ruler Has Allah's Support 668 
1107. Do Not Become A Trustee Or A Judge 657 1140. Did Not Accept Office Of Judge 669 

Unnecessarily 1141. Chapter - Iv 670 
1108. Three Stages Of A Ruler During His Rule 658 1142. Salary To Rulers & Gifts To Them 670 
1109. Prophet’s Advice To Muawiyah 658 1143. Section I 670 
1110. Refuge In Allah From Trial In Future 658 1144. Distribution By The Prophet. 670 
1111. Rulers Will Be Appointed Commensurate 659 1145. Warning To Those Who Spend From 670 

To Your Deeds. State Treasury Unnecessarily 
1112. King Is Allah’s Shade On Earth 659 1146. Ruler Is Entitled To Draw His Salary 671 
1113. The Highest Rank Will Belong To A Mild 660 From Treasury 

And Just Ruler. 1147. Trading Of The Sahabah 671 
1114. To Frighten A Muslim Is Punishable Offence. 660 1148. Section II 671 
1115. Better To Correct Yourselves Than Curse 660 1149. Drawing More Than Salary Is Deceit 671 

Rulers 1150. Guidance To Mu’ Adh 672 
1116. Chapter - II 661 1151. State Treasury Will Support Honorary 672 


1117. Rulers Must Facilitate Things As Wajib 661 Ruler 
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1152. Not Even A Needle May Be 672 1186. Slander 687 
Misappropriated 1187. Rulings 687 
1153. The Receiver And The Payer Of Bribery 673 1188. Enemy 688 
1154. Section II | 674 | 1189. Wala 688 
1155. The Intercessor Must Accept No Gift 674 1190. False Relationship 688 
1156. Chapter - V 674 1191. Dependent On Any 688 
1157. Cases And Testimonies 674 1192. Villager’s Testimony For A Townsman 689 
1158. Section I ; 674 | «1193. Present Your Case Wisely 689 
1159. Plaintiff Must Prove His Case 674 1194. Accused May Be Imprisoned 690 
1160. Warning To One Who Takes False Oath 675 1195. Section III 690 
1161. Advice To Plaintiffs 676 1196. Both Plaintiff & Defendant Must Be 690) 
1162. Warning To Him Who Files Cases 677 Present Before Ruler 
Unnecessarily 1197. Book - XvIIl 691 
1163. May Plaintiff Present One Witness And 677 1198. “Jihad” 691 
Take An Oath 1199. Meaning Of Jihad 691 
1164. Defendant's Oath Must Be Believed 677 1200. The Goal Of Jihad 691 
1165. Hell Is The Destination Of The False 678 1201. The Command Of Jihad 691 
Claimant 1202. Section I 692 
1166. The Best Witness 678 1203. The Most Excellent Jihad 692 
1167. Is It Proper 679 1204. Prophet’s Desire For Martyrdom 693 
1168. False Testimonies By Later People 679 1205. Symbolic Participation In Jihad Better 694 
1169. Casting Lots For The Oath 680 Then Everything 
1170. Section II 680 1206. Better Than Fasting One Month & Vigil 694 
1171. Plaintiff Is Responsible For Presenting 680 In Its Nights 
Witness And Defendant For Taking Oath 1207. Participation In Jihad Is Assured 695 
1172. When Two People Claim Something 681 Protection From Hell 
1173. Judgement In Favour Of Possessor 681 1208. Warrior Who Kills An Infidel 695 
1174. Two Claimants Of Same Thing 682 1209. The Best Kind Of Life 695 
1175. Oath Of The Defendant 683 1210. Solitude Or Mingling 696 
1176. Even A Liar Defendant Has A Right To 683 1211. Merit Of Helping The Mujahid 696 
Take An Oath 1212. Woman Of The Mujahids Must Be 696 
1177. Warning To Usurper Through False Oath 684 Respected 
‘1178. Perjury Is A Grave Sin 684 1213. Merit Of Equipping Army 697 
1179. False Testimony Is Like Ascribing 686 1214. Looking After Mujahid’s Family 697 
Partner To Allah 1215. Jihad Will Be Waged Till The Last Hour 697 
1180. Testimony That Are Rejected 686 1216. The Wounded Mujahid Will Be Raised In 698 
1181. Kha‘In 687 The Condition 
1182. Sinner 687 1217. Merit Of Martyrs 698 
1183. Amanah 687 1218. About Life Of Martyrs 698 
1184. Khiyanah 687 1219. Observation 699 
1185. Fisq 687 1220. Reincarnation 699 


22 


1221. 
1222. 


1223, 
1224. 
1225, 
1226. 
1227. 
1228. 
1229, 
1230. 
1231. 
1232. 
1233. 
1234, 
1235, 
1236. 
1237. 
1238. 
1239. 
1240. 
1241. 
1242. 
1243. 
1244. 
1245. 
1246. 
1247. 
1248. 


1249. 
1250. 
1251. 
1252. 


1253. 
1254. 


1255. 


1256. 


Translation & Commentary of MISHKATUL MASAABIH 


Paradise Exists 

Jihad Gets All Sins Forgiven But Not 
Rights Of Fellow Men 

The Killer & Killed In Paradise 
Desire For Martyrdom 

Martyrs In Firdows | 

Martyrs Are Of Kinds 

Reward Of Warriors 

Believer Who Has No Longing For Jihad 
The Real Mujahid 
Kept Back From Jihad By A Valid Excuse 
Kindness To Parents 

After Conquest Of Makkah, No Hijrah 
Sectiorí II 

There Will Always Be Jihad 

Warning To Non Participant In Jihad 
Heirs Of Paradise 

Guarding The Borders 

Merit Of Participant Of Jihad 

Merit Of Spending Towards Jihad 
Merit Of The Mujahid 

Two Safe Eyes 

Excellence Of Jihad 

Martys Will Enter Paradise Directly 
Best Mujahid & Best Martyr 

Allah’s Favour To Martyrs 

Neglector Of Jihad Warned 

Martyr Is Preserved From Pain 

Drop Of Believers Blood In Jihad Is 
Dearest To Allah 

Sea Voyage Only When Necessary 
Martyrdom For One Who Dies On Sea 
Death During Jihad Is Martyrdom ' 
Mujahid Gets Reward Even If He Returns 
Safely 

Dual Reward For Who Equips 
Mercenary Is Neither Ghazi - Warrior 
Not Mujahid 

Engaging In Jihad For Worldly Gains 
Deprivés Or Reward 

The True Spirit 
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1257. Allah Will Resurrect According To 


Intention 
1258. Replace The Amir 
1259. Section III 


1260. Monasticism Had No Place In Islam 


1261. Driving Force 


1262. Jihad Gets Higher Ranks In Paradise 
1263. Gate Of Paradise In Shades Of Swords 
1264. Glad Tidings For The Martyrs Of Uhud 
1265. The Best Section Of The Believers 


1266. Longing Of A Martyr 
1267. Every Believer Is A Martyr 


1268. Excellence Of Participating In Jihad With 


Property And Life - 
1269. Kinds Of Martyrs 


1270. Even Through Jihad A Hypocrite Is No 


Entitled To Paradise 


1271. Guarding Frontiers Atones For Bad 


Deeds And Delivers Forever 
1272. Chapter - II 


1273. Arranging Equipment For Jihad 


1274. Section I 


1275. Providing Strength As Much As Possible 


For Jihad 


1276. Obtain Proficiency In The Force Used By 


The Enemy 
1277. Importance Of Archery 


~ 1278, Prophet's Encouragement To Shoot 


Arrows 


1279. Shooting By Abu Talhah For The 


Prophet, 
1280. Excellence Of Horses 
1281. Horses With Shikal Disliked 
1282. Horse Racing 
1283. A She Camel Of The Prophet 
1284. Section II 


1285. Manufacturer Of Weapons Of Jihad In 


Paradise 
1286. Reward For Archery 


1287. Stakes Are Permitted Contribution To 


Jihad 
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1288. About Laying A Wages 732 

1289. A Muhallil Intervening In A Contest - 

1290. Jalab & Janab Are Disallowed’. 

1291. Characteristic Of The Best Horse 

1292. Do Not Clip Off Forelocks, Mane & Tail 

Of Horses l 

1293. Care For Horses 

1294, Three Commands To Prophet's Family 

1295. Nothing More 

1296. Disallowed To Pair Ass With Mare 

1297. Sword May Have Pomme! Of Silver 736 

1298. To Use Defensive Weapons In BattlesIn 736 
_ Allowed Side By Side With Trust In Allah 
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1299, About The Standards In Battle 737 
1300. Section III 737 
1301. Merit Of Horses 737 
1302. True Strength In Battle Is From Allah 737 
1303. Chapter - II 738 
1304. Conduct During Journey 738 
1305. Section I l 738 
1306. The Prophet Preferred To Set Out For 738 
Jihad On Thursday 
1307. Disallowed To Travel Alone 739 
1308. Angel Keep Away If A Caravan Has A 739 
Dog And A Bell 
1309. Devil's Instruments 740 
1310. Camels Must Not Be Garlanded 740 
1311. Riding Animals 740 
1312. Care For A Needy Fellow Traveller 741 
1313. Return Home Promptly On 741 
Accomplishing Your Objective 
1314. Children Welcome The Traveller On His 742 
l Return 
1315. The Hour At Which The Prophet 742 
Returned Home 


1316. Do Not Return From Journey In The . 743 
Night 

1317. Masnun To Invite PeopleOn Return 743 

1318. Prophet's Hour Of Return From Journey 744 

1319. Go To Mosque First Of All 744 

1320. Section II 744 


1321. Blessing Of Prophet's Prayer For The 
Ummah In The Morning 

1322. Travelling By Night 

1323. Minimum Of Three Must Travel Together 

1324. Make One Amir Out Of Two Or More 
Co-Travellers 

1325. The Best Co-Travellers 

1326. The Prophet's Conduct With His 
Travellers j 

1327. On Arrival At Destination All Travellers 
Must Stop Somewhere 

1328. An Example Of The Prophet Modesty , 

1329. Backs Of Animals Are Not Pulpits 

1330. Care For Animals 

1331. Rights Of People A 

1332. Devil's Camel & Devil's House 


1333. Do Not Gecupy Much Space When 


Encamping. 
1334. Ideal Time To Return From Journey 
1335. Section III 


. 1336. Manner Of Prophet's Rest In The Night’ 


During A Journey 

1337. Merit Of Beginning Journey In The 
Morning 

1338. Forbidden To Use Leopard Skin 

1339. Amir Should Act As Servant Of 
Fellow-Travellers 

1340. Chapter - IV 

1341. Writing To The Infidels & Inviting Them 
To Islam ; 

1342. It Is Wajib To First Invite The Disbeliever 
To Islam Before Declaring War On Them 

1343. Section I | 

1344, Prophet's Letter To Qaysar Of Rome 

1345. Kisra’s Bad Conduct Brought Destruction 
On Him 

1346. Prophet Wrote To Every Head Of State 

1347. Again A Letter _ i 

1348. Guidance To Those Who Engage In Jihad 

1349. Wisdom In Beginning Warfare After ` 
Sunset 
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The Prophet Did Not Attack Enemy 
Before Morning 


759 


1351. Prophet Commenced Battle At The Time 761 


1352. 
1353. 
1354. 
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1380. 
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Of Zuhr 

Section II 

Battle Begins After Decline Of Sun 
The Prophet's Hours Of Commencing 
Battle 

Specific Instructioh To The Warriors 
Section III ve 
Khalid’s Letter To The Iranian Leader 
Chapter - V | 

Fighting In Jihad 

Section I 

Martyr's Destination Is Paradise 


Nature Of Journey Not Disclosed Till Last 


War Is Deception 

Women Being Taken Along In Jihad 
Women & Children Of The Enemy 
Trees Of The Enemy 

Allowed To Catch The Enemy Unawares 
A War Strategy 

Section II 

Forming Ranks On The Battlefield 
Distinguishing Mark Of Warriors 

No Shouting 

Kill The Old But Spare Children Of 
Enemy 

Allowed To Put Enemy Properties And 
Fields On Fire. 

Attack Enemy When He Is Very Near 
Do Not Kill Labourers Of Enemy 
Instructions To The Warriors 

Makkans Threw Challenge To Duel At 
Badr | 

Allowed To Retreat To Get 
Reinforcement 

Section III 

Use Of Catapult At Battle Of Taif 
Chapter - Vi 

Commands Concerning The Prisoners 
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1390. The Prophet’s Address To The Idolaters 
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1399. Slaves Who Became Muslims Were Not 
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Section I 

Disbelieving Prisoners Who Will Enter 
Paradise 

Enemy’s Spy Should Be Killed 
Judgement About Treacherous Jews 
Ruler Of Yamamah Embraced Islam 
Persecutors Were Let Off 


Slain At Badr 

Return Of Prisoners Taken At Hunayn 
Prisoner Taken For Prisoner 

Section II 

Release Of Prophet’s Son-In Law As 


Prisoner At Badr 


"1395. The Disbelieving Prisoners At Badr Who 


Were Killed 
Choice Given About Prisoners At Badr 
A Question Arises 


Examining The Prisoners 


Returned To Disbelieving Masters 
Section III 

Indiscretion On The Part Of Khalid Ibn 
Walid 

Chapter ~ Vii 

Protection 

Section I 


Protection Extended By Umm Hani 


. Section II 
~ 1407. 


Protection Offered By A Woman Is 
Reliable 

Warning To One Who Dishonors The 
Protection Extended By Him 

Be Faithful To Your Covenant 

Respect For Envoy 

Covenants Of Jahiliyah Had To Be 
Honoured If. They Did Not Contravene 
The Shari'ah - Divine Law 

Section III 
Envoys And Messengers Must Not Be 
Killed 
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1414. Chapter - VII 791 1441. Dhul Figar, Sword 807 

1415. Division Of Spoils & Being Treacherous 791 1442. Nothing Of Booty May Be Used Before 807 
In This Regard Division 

1416. Spoils Are Lawful For Muslims 791 1443. Eatables In The Booty 808 

1417. Spoils Belong To Him Who Slays The 791 1444. The Treacherous Will Be Disgraced On 809 
Infidel In Battle The Day Of Resurrection. 

1418. Distribution Of Spoils 792 1445. Dishonesty Is Punishable Even If About 809 

1419. Slaves & Women Have No Share In 792 Little Things. 
Spoils 1446. Khums Was Spent For The Good Of The 810 

1420. Some Warriors May Be Given More Than 793 Muslims. 
Their Shares 1447. Uthman & Others Were Denied Share In 810 

1421. About Animals Retaken From Enemy 795 Khums . 

1422. Banu Abd Shams & Banu Nawfal Had 795 1448. Section IH 811 
No Share In Khums From Khybar : 1449. The Killing Of Abu Jahl ``’ 811 

1423. About Fa’i 796 1450. Giving Something To Someone Does Not 812 

1424. Warning To The Dishonest With Booty 797 Mean He Is Pious 

1425. Warning Against Misappropriating 798 1451. Uthman Was Given Share Though He 813 
Property On Which Muslims Have A Did Not Participate 
Right l 1452. One Camel Is Like Ten Sheep. 814 

1426. Food & Drink May Be Consumed From 799 1453. Fire From Heaven Would Burn Booty 814 
Spoils Before Islam. 

1427. Section II 800 1454, Dishonest With Booty Will Not Enter 815 

1428. Booty Is Allowed To This Ummah Only 800 Paradise 

1429. Killer Gets Property Of The Slain 800 1455. Chapter - Ix 817 

1430. Slave May Be Given Some Booty 801 1456. The Jizyah 817 

1431. Division Of Spoils From Khaybar 801 1457. Section I 817 

1432. Reward For Those Who Make More 802 1458. Majusis May Be Made To Pay Jizyah 817 
Efforts In Jihad 1459. Section H 818 

1433. No Exceptional Share From Fa’i 803 1460. Amount Of Jizyah 818 

1434. Exclusive Gift To Non-Participants Of 804 1461. Jizyah Is Not Wajib On Muslims 818 
Battle 1462. Remission Against Jizyah 819 

1435. Prophet Did.Not Offer Funeral Salah Of 804 1463. Tithes On Non-Muslims 819 
Dishonest In Spoils 1464. Dhimmis -Non Muslim Residents Of A 820 

1436. Warning To One Who ProcrastinatesIn 805 Muslim State- May Be Compelled To 
Collecting Booty For Distribution Conclude Treaty 

1437. Punishment To The Dishonest With 805 1465. Section III 821 
Booty 1466. Dhimmis May Be Bound To Be 821 

1438. Covering Up The Dishonest Is As Bad 806 Hospitable To Muslims And Pay The 

1439. Booty Should Not Be Sold Before It Is 806 Jizyah 
Divided: 1467. Chapter - X 821 


1440. Using Booty Unrightfully Is Punishable. 806 1468. Al-Sulh - Peace 821 


26 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


1469. Section I 822 1483. Prophet's Instructions To Oust The 831 
1470. Peace Treaty Of Hudaybiyah 822 Polytheists From Arabia 
1471. Three Conditions Of Peace Treatry Of 825° 1484. Expulsion Of Jews And Christians From 832 
Hudaybiyah Arabia 
1472. Pledge From Women 827 | 1485. Section II i 832 
1473. Section II 827 1486. Section III 832 
1474, Some Other Conditions Of The Treaty Of 827 1487. Umar Was Instrumental In Expelling 832 
Hudaybiyah Jews And Christians From Arabia. 
1475. Promises Made To Non-Muslims Must 828 1488. Chapter - Xii 833 
Be Honoured. | 1489. The Fai 833 
1476. Pledge Of Allegiance From A Group Of 828 1490. Section I 833 
Women 1491. Where Is Fai Spent 833 
1477. Section III 829 1492. Section II f 835 
1478. Peace Treaty Written By The Prophet 829 1493. Division Of Fai By The Prophet 835 
1479. Chapter - Xi l 830 | 1494. Faʻi Is Divided Equally To All 835 
1480. The Expulsion Of The Jews From The 830 1495. Three Things Exclusively For The Prophet 838 
Peninsula Of Arabia 1496. Section III 839 
1481. Section I 830 1497. The Background Of Fadak 839 


1482. Expulsion Of Jews From Arabia 830 1498. Glossary 843 


27 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


aioi dA a 
BOOK -XII 
KITAB AL BUYOO E MLS 


“BUSINESS TRANSACTIONS” 
From the Islamic point of view the practical life of Mankind evolves round two axes. They 
are rights of Allah which are (ots) worship, and rights of fellow men which are (ow) 
mutual dealings of conduct. Both of these alone from the base of all principles, rules and 
lows of human life. 
The first of these - ‘rights of Allah’ - has a universal application and concerns every 
member of the human society. Hence, the compiler of this book gave them priority in his 
book. Now, he begins with the second - ‘rights of fellow man.’ Its most significant part is 
(ex) ‘business transactions.’ 
MEANING OF (a:) (BAI): It means ‘to sell.’ Sometimes it means ‘to buy.’ Hence, in the 
terminology, it means; ‘to buy and sell.’ 
Fakhrul Islam said that in the terminology of Shari'ah (divine law), Bai’ is ‘to exchange 
goods for goods with mutual consent.’ 
LEGALITY OF BAI’: Bai’ or ‘buying and selling’ is established as legal by ihe verse of the 
Quran cited here and the ahadith that will be narrated further down. 


PEI skid Ía 
{Allah has permitted trading and forbidden usury} (2: 275) 


KINDS OF BAI’: There are three basic things in Bai’, meaning ‘buying & selling.’ 

(i) The agreement between the seller and the buyer. 

(ii) The commodity sold. 

(iii) The price. 
From the point of these three things jurists classify Bai’ into various kinds. 
Thus, as for as the transaction and its ruling whether Bai’ is correct or not are concerned, 
there are four kinds of Bai’ (1) enforced, (2) held in abeyance, (3) improper (4) invalid. 
The enforced is that the seller has the commodity and the buyer has the price, and both of them 
are sensible, further, they must conclude the transaction either directly or though an attorney or 
a broker. When these three things are found in.a sole, then it is very correct and enforced. 
The Bai’ mawquf or held in abeyance is when someone sells something belonging to 
another person without his permission or power of attorney. The ruling is that this 
transaction will be correct only when the permission of the real owner is received. 
The Bai’ that is fasid or improper may be correct is essence, meaning as for as the 
transaction is concerned but is improper as for as its quality is concerned, or for some 
particular reason. (There may be a shortcoming). 
The Bai’ batil or invalid is not proper both in essence and in quality. Details and examples 
of both fasid and batil will follow, insha Allah, in the chapter 


1 The English equivalent of the terminology is adopted from the Heavenly permanent translation of 
Muhammad Muhammadi (Darul Isha’at Karachi) pp 305f, 3114f etc. 
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BUSINESS TRANSACTIONS THAT ARE FORBIDDEN PAIT ATE 


Bai’ from the point of view ‘buying’ is of four kinds: 
(i) Mugqayadh (as) or bartering. 


(ii) Sarf (3,+) or money exchange 
(iii) Salam (~) or forwarding buying. 
(iv) Bai mutlaq or cash sale. 


The Muqayadah is exchange of commodities or bartering. 
The sarf is exchange of money or one currency for another, or coins for paper money. 
The salam is to receive advance payment for delivery of merchandise at a future agreed date. 
The mutlaq is sale against cash payment. 
There are four kinds of Bai’ in terms of price. 
(i) Murabahah in which the seller sells to the buyer at a profit. 
(ii) Tawalliyah in which the seller sells to the buyer at his cost price. 
(iii) Wadi'ah in which the seller sells to the buyer at a loss. 
(iv) Musawimah in which the two parties agree at a price of a commodity (by 
bargaining or otherwise) without consideration of the seller’s coast price. 


CHAPTER - I 
EARNING & SEEKING WHAT IS LAWFUL JI db peels 


“It is to earn a livelihood through lawful means and lawful occupation. This chapter 
_speaks of the excellence of earning livelihood and points out the appropriate and good 
earning and occupant. 

The books of fiqh (Islamic jurisprudence) underline jihad as the best occupation, followed 
by trading, cultivation and handiwork or mnual effort (like writing, etc). 

It is fard (compulsory) to earn and it is also mustahab (desirable). It is also permitted and 
forbidden too. Hence, it is fard (compulsory) for a man to earn so much as is enough for 
himself and his family’s needs and to repay a debt, if any. 

To earn more than that is mustahab (desirable) provided his intention is to spend on the poor 
and needy and his other deserving relatives. 

Similarly, it is permissible to earn more than one’s needs if it is to maintain his status in life. 

However, it is forbidden to earn merely to hoard money and boast, even if the earning is 
through lawful means. 

It is necessary for the earner to spend his earning on himself and his family without being 
extravagant or miserly, but pursuing a middle course. 

If anyone is able to earn his livelihood then it is binding on him to use lawful means to 
provide the economic needs of his family and safeguard his and their honourable way 
of living. He must not depend on other people. If anyone is helpless and cannot make a 
living for himself then it is necessary for him to ask other for help to protect his life. If 
anyone refrains from seeking help because of modesty and sense of honour so that 
hunger and poverty take away his life then he will be responsible for his own death 
and he will have committed sin. 

Moreover, if anyone is unable to earn a living then it is binding on whoever is aware of his 
condition that he should look after the helpless person. He must feed him or if he cannot do 
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it himself; then he must recommend other people to help him. 
Mawlana Shah Abdul Aziz Dahlawi 4a>, has quoted this verse: 
BSS 5 Ms lege be 138 gta GAULT g 

{O yot who believe, eat of the wholesome things wherewith we have provided 

you.} (2:172) 
JIHAD: He has explained it, saying that the best occupation is jihad provided when one 
decides to participate in it, he does not crave for the spoils at all. His intention should be sincere. 
TRADING: Next ranks trade as a profession particularly the import and export business to 
bring and send commodities for Muslims of different countries or cities. If the businessmen 
who engages in this business aims at profit making but also aims at serving the Muslims by 
getting them what they need then his business is a form of worship for him. 
FARMING: Next ranks cultivation. This occupation too fetches immense reward in the 
hereafter apart from providing worldly profit. The cultivator’s intention should be to 
provide the means of sustenance to'mankind and to beasts and reliance should be places on 
Allah’s mercy, rain, wind, etc. . 
SCRIBE: Apart from these three occupations, other occupations do not excel over each 
other though the profession of the scribe is better because it is instrumental in service to 
knowledge and learning and enables one to refresh religious knowledge, commands and 
lives of the Prophets (¢X—Ji¢4e) and scholars. l 


OTHERS: The occupations that keep knowledge in circulation or have a deep connection 
with society and’ culture like building, extracting oil, tailoring and so on follow the 
foregoing occupations in importance. These professions are better than those that are only 
superficial or money making like painting. Decorating, sweetmeat making, perfumery, etc. 
However, if these occupations are suitable to the occasion and they do not contravene 
Shari'ah (divine law) then they too are not undesirable. 

DISTASTEFUL: The occupations that are bad and filthy and lead the creatures astray are 
calumny, sweeping, tanning, hoarding grain, washing the dead, selling the shroud, 
indulging in immoral activities, brothel-keeping, dancing, singing, mimicking, brokerage, 
pleading for someone (and lying in the process), receiving wages for leading 
congregational salah (prayer) (as imam) and for calling adhan and for working in the 
mosque, receiving remuneration to recite and teach the Quran, and so on. These 
professions are all disliked (Shah Abdul Aziz) 

LAWFUL: It is stated in Mughni-ul-Talib that the ahadith abound with merits of lawful 
earning and the earner. At the same time, a severe warning is sounded to one who begs of 
others out of lethargy though he is capable of earning. However, he is an exception who 
trusts Allah and relies in Him and does not beg of anyone nor interrupts his religious 
pursuits, worship and devotional exercises to work for a living. Also, he does not hope for 
anyone’s help because this is an inward begging which is worse than the oral begging: 
RICH: If anyone is rich enough and earns without putting in hours than he must 
devote his time to worship. The same command applies to teachers of religious 
knowledge to Muftis, judges and others of the same kind. If they earn enough for their 
livelihood then they must continue to occupy themselves in their work and not divert 
their attention to earning a livelihood. 
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CONCEALED POLYTHEISM: A person who engages in an occupation, like trading, must 
earn only lawful livelihood. He must refrain completely from the unlawful. He must abide ` 
by the commands of Shari'ah (divine law) and while working hard he must place trust in 
Allah knowing that only He is the sustainer and the profession is only an outward mearis 
of livelihood. He must not regard his profession as a provider otherwise that will be (equal 
to) a concealed polytheism. He must abstain from unlawful earning, for, the prophet #0 
ess has said about it, “If anyone gives charity from his unlawful earning then that is not 
accepted.” The unlawfully earned wealth does not remain after its owner's death but as a 
provision of the journey to hell. 

SMALL EARNINGS: Some people abstain from large quantities of unlawful wealth but do 
not mind small earnings of the unlawful. They must realize that even the smallest among 
of it will mingle with their lawful wealth and make all of it doubtful. The ruling again is the 
same that we must abstain from the doubtful, too. 

GIFTS: If anyone presents something to another of whose status he is uncertain whether 
it is lawful or not, then he must return it to the giver politely and kindly. If that might hurt 
him then it must not be returned. Similarly, if probing the nature of a gift might hurt the 
giver then the receiver should not investigate whether the gift is doubtful, because it is 
forbidden to annoy or displease a Muslim, whereas examing anything for its doubtful 
nature is taqwa (piety). The ruling is that the unlawful should not be perpetrated for the 
sake of taqwa (piety). However, if it is known without a shadow of doubt that the gift is 
from unlawful sources then it must be returned even if the giver is hurt, unless there is 
likelihood of trouble arising in which case instead of returning it, the gift may be passed on 
to someone in dire straits. If the receiver himself if hard-pressed then he may use it himself. 
BAD PLACES: One must keep away from such markets where the unlawful things are 
traded. Unless it is known of something that it is unlawful or doubtful, it is not 
necessary to probe into its nature, when the unlawful or doubtful nature of anything is 
not known, an unnecessary probe and investigation everywhere and for everything 
will be merely an evil suggestion. 

WAGES: The remuneration of unlawful profession is also unlawful. Examples are stitching 
silk garments for men or making golden jewelery for them. Similarly, profit and wealth 
derived from illegal trading are also unlawful, like selling hoarded grain. | 
DRAPERS: The best of all businesses is that of the drapers and the best of all professions is 
to prepare and stitch water skins. 

FAKE CURRENCY: It is absolutely forbidden to circulate counterfeit coins (and currency). 
If anyone gets any, he must throw them into a well or dispose of in such manner. 
HONESTY: Every trader and shopkeeper must not deceive anyone. It is wrong to take oath 
to support his statements and he must not hide defects in his wares. He must not overdo 
when describing his wares as good. 

SELLING TO A.WRONG DOER: No trader must sell anything to such a person who 
might use it to prepare or do something unlawful, like grapes to a winemaker, weapons to 
a bandit and so on. No trader must resort to adulteration, cheat in weight and measures or 
deceive in any other way. 

UNLAWFUL INCOME: Every trader must tell himself that even a paltry sum of money 
acquired unlawfully ahd through improper means will prevent him from entering 
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paradise. He must suffice himself with little income because that is mustahab (desirable) and 
he must content himself with the business that earns for him enough livelihood. He must 
not yearn to engage in other businesses to edrn more. Rather, he must use his spare time to 
work for thé next world. It is foolish to devote oneself wholly to this fleeting world all the © 
time and do noting for the everlasting hereafter. 


SECTION I | SFM jadi 
MANUAL LABOUR IS BEST 
3 1S Keb Si Fi ls shag ache aby) Jad jg 25 J6 JB S sag elijo (voa) 


Csil els) -ia E be BG OÉ AASI aE 5 ssa E £15 Baigi Puoho 
2759. Sayyiduna Miqdam ibn Ma’dikarib «+ 4,2, narrated that Allah’s Messenger 
piv yale dit Lo said, “No one has eaten food better than what he eats on earning from 
the labour of his hands. Indeed, the ophet of Allah, Dawud pate used to eat 
from the earnings of his hands’ labour.” 

COMMENTARY: Sayyiduna Dawud %JiaJe was not only a glorious prophet but he also 
was sovereign over a vast territory that Allah had granted him. It was his habit that he 
went about his subjects disguised and asked them about their kings. Once, Allah sent an 
angel in the likeness of man and Prophet Dawud p%Ja e asked him about himself. He said, 
“Dawud is a good man, but he eats from the Bayt ul Maal (State Treasury).” That was it! He 
was moved terribly and he prayed, “O Lord of the worlds, make me independent of the 
state Treasury and teach me some things whereby I may earn a living for myself.” Allah 
taught him to make armour. [Allah softened iron in his hands and he was the first one 
skilled in making armour from iron.]? 

He sold that for four thousand dirhams and some ulama (Scholars) say that he sold them 
for six thousand dirhams making one armour each day. He spent two thousand dirhams 
on himself and on his family and disbursed the remaining four thousand as charity to 
poor of Banu Isr’ail. 

In this hadith, the Prophet lua) aie said that to earn one’s one living is the sunnah 
(Prophet's gluyase ait ue practice) of the Prophets ex Jtale, He encouraged the people to earn 
through their own manual labour. There is much benefit in that not only to one who works 
himself but also to those others who use his product. This man occupies himself so is safe 
from bad things and from pride and rebellion. Most of all he is not dependent on anyone 
else and lives an honourable life. 


ADVANTAGE OF ABSTAINING FROM THE UNLAWFUL 
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1 Bukhari # 2072 - 
2 Stories of the Prophet (2ie¢l¢) (p267), Ibn Kathir. (English tr. Dar ul Ishaat, Karachi) 
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2760. Sayyiduna Abu Hurayrah «s & >, narrated that Allah’s Messenger pl jale ai Jo 
said, “Surely Allah is pure (of all defects) and only such (charity and deeds) are 
accepted (by him) as are pure (of shortcomings and defective intention). And, 
indeed, Allah has commanded the believers with the same command as He has 
given the Messengers, saying: 

als Nghe2l 5 AN Gol 3 Ld (gai 
{O you Messengers! Eat of the good things and do righteous deeds.} (23: 51) 
And He said: 
S uoge iag iie iei 
{O you who believe, eat of the wholesome things wherewith we have provided 
you.} (2: 172) 

Then, he mentioned (by way of an example) a man who undertakes a long journey, 

his hair unkempt and he in a dusty state, stretching out his hands to heaven in 

prayer, ‘My Lord! My Lord!` But, his food is unlawfully acquired His drink is 

unlawful His clothing is un lawful acquired and he is nourished by the unlawful 

then, he asked, “How may such a one expect an answer (to his prayer)?”1 
COMMENTARY: This hadith emphasizes the excellence of earning what is lawful. It is 
the demand of servitude that one must consume pure food. This will enable him to draw 
near to Allah. 
The Prophet pl+y ate a le also said that if anyone does not refrain from consuming the 
unlawful then his prayers will not be heard. He gave the example of one who undertakes 
along journey for Hajj (pilgrimage) or any other worship and prayers on such occasions 
and such auspicious prayers are not granted because he does not refrain from unlawful 
provision. Supplication has two wings: lawful food and truthful speech (which ensure that 
prayer will be granted). 


THINGS TO COME 
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2761. Sayyiduna Abu Hurayrah «s æ»; narrated that Allah's Messenger gl jae ai Jo 


said, “There will come a time to people when no one will worry whether what he 
acquires comes from a lawful source or an unlawful source.”2 


COMMENTARY: As the last Hour approaches, many misdeeds will be perpetrated. 
Among them will be lack of distinction between the lawful and unlawful incomes. This 
thing is very apparent these days. No Section of society and no group of people are safe 
from this malady. 


1 Muslim # 65-1015, Tirmidhi # 3000, Musnad Ahmad 2-328, Darimi # 2717. 
2 Bukhari # 2059. 
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AVOID THE DOUBTFUL TOO 
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2762. Sayyiduna Nu’man ibn Bashir «+4\,,2, narrated that Allah’s Messenger «e411. 
es said, “The lawful is clearly defined, but between them are matters that are 
doubtful. Many of the people cannot pick them up. He who avoids the doubtful 
things preserves his religion and his honour from blame, but he who stumbles into 
them lands into what is unlawful. It is like a shepherd who grazes his animals on 
the borders of a sanctuary, he will soon encroach with them into it. Every king has a 
sanctuary and know that Allah’s sanctuary is what He has declared unlawful. 
Indeed, there is in the body a piece of flesh. When it is sound, the whole body is 
sound. When it is bad, the whole body is bad. And, it is the heart.” 


COMMENTARY: The lawful and unlawful that are well known are pious deed, good 
speech, marriage and such things as lawful things, and wine, swine, carrion, adultery, 
usury, falsehood, backbiting, etc which are unlawful. Some things there are that cannot be 
defined either way. It is not easy for the common man to recognize them. The ulama 
(Scholars) have three opinions about these things: 

(i) Do not regard them as lawful or as unlawful or as permitted. This is the 
most correct opinion and it should be followed which calls upon us to 
desist from them. 

(ii) Regard them as unlawful. 

(iii) Regard them as permissible. 

Suppose a man marries a woman and another woman appears and claims to have suckled 
both the man and the woman (husband and wife). This raises doubts about their marriage - 
because they are said to be faster brother and sister. In that case, their marriage is 
absolutely disallowed. But, the woman is the lone claimant without any witness recognizes 
by Shari’ah (divine law). She could be lying. This means that the marriage is legal. This 
situation where arguments differ makes it a doubtful case. Hence, it is better that the man 
should divorce the woman because it is better to keep away from the doubtful. 

Another example of the doubtful is that someone has lawfully acquired wealth as well as 
unlawfully acquired and both are inseparable. So, all his money is of the doubtful kind and 
he must refrain from using all his money. 

The hadith compares to grazing animals in forbidden sanctuaries, the prohibitions of 
Shari’ah (divine law). It is wajib (obligatory) to refrain from doing them and the doubtful 
things are like borders of sanctuaries of the common people. These should be avoided lest 


1 Bukhari # 52, Muslim # 107. 1599, Abu Dawud # 3329, Tirmidhi # 1209, Nasa’i # 4453, Ibn Majah # 
3984, Musnad Ahmad 4-267. 
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one trespasses them. Anyone who perpetrates the forbidden is liable to punishment. Some 
of these things are such as will not be forgiven, like polytheism. Some of them Allah may 
pardon if he will. However, if a sincere repentance is made and forgiveness sought then 
everything will be forgiven. _ 
Shaykh Ali Muttaqi #4, has penned down a sequence; necessary, permissible, makruh 
(disapproved), forbidden disbelief. If a person suffices in all fields of his life with such 
“necessities as maintain him and his honour then he is safe ‘in his religion from every 
_danger. If he tries to go beyond the limit of the necessities then he lands in the territory of 
the makruh (disapproved) (disliked) till greed takes him further into the forbidden limits. 
His next step is disbelief. We seek refuge in Allah from that. 
The hadith sums up with reference to a person’s heart. If it spoils, the entire body spoils 
because of sin and disobedience. Every sensible person must concentrate on his heart and 
keep it away from base desires otherwise it respects no limits and plunges into darkness. 
The good of the body lies in lawful sustenance because it keeps the heart clean. A clean 
pure heart gets all limbs to do good deeds and to refrain from evil. 


THREE AHADITH: The ulama (Scholars) agree that this hadith bears a large treasure of 
knowledge and answers to queries. There are three ahadith on which evolve Islamic laws 
and commands. They are: 


BL Jue Vid 
(Deeds are judged according to the intentions behind them). 
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(The beauty of anyone’s Islam lies in his abandoning what does not concern him),? 
and 


(The lawful is clearly defined....)? 
WAGES OF AN ADULTERESS ARE UNLAWFUL 
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2763. Sayyiduna Rafi’ ibn Khadij «+4),,>, narrated that Allah’s Messenger ¢!- ii 

said, “The price paid for a dog is impure, the wages paid to a prostitute are impure 

and the earning of a cupper are impure.”4 
COMMENTARY: The Arabic word (¢.*) (Khabith) in the hadith means ‘impure’ or ‘bad’. 
However, jurists interpret: it according to the context; unlawful, impure, makruh 
(disapproved) (undesirable), etc. 


1 Bukhari # 54, Muslim # 155-1907, Tirmidhi # 1653, Musnad Ahmad 1-25. 

2 Tirmidhi # 2324, Muwata Maalik 47. 1-3, Ibn Majah # 3976. ` 

3 Tirmidhi under demission (# 2762) 

4 Muslim # 41-1568, Tirmidhi # 1279, Abu Dawud # 3421, Nasaʻi # 429, Musnad Ahmad 3-464, Darini 
# 2621. 
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Imam Shafi'I &a>; has translated the first portion: ‘The price paid for a dog is unlawful.’ 
Therefore, buying and selling of dogs is forbidden, both the trained and untrained dog. 
Imam Abu Hanifah äia, Imam Ahmad åa>; and some other imams said that trade of 
such dogs, cheetahs and beasts is permitted as are beneficial whether trained or untrained. 
They say that the price paid for a dog is impure or makruh (disapproved), not unlawful. | 
The earnings of the cupper are undesirable, disliked. The prophet ‘plo sted to had himself 
paid wages for cupping. Hence, his (cupper’s) wages are makruh tanzihi (disapproved 
for purification). Therefore, the word (++) is not merely ‘unlawful.’ 


QUESTION ABOUT PRICE OF DOG 
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2764. Sayyiduna Abu Mas'ud al Ansari «sà»; narrated that Allah's Messenger i, 
m54 for bade the price paid for a dog, the wages paid to a prostitute and the 
offerings made to a soothsayer.”! 


COMMENTARY: In the commentary on the previous hadith the buying and selling and 
price of a dog have been discussed exhaustively. As for this hadith forbidding the price 
paid for a dog, the Hanafi ulama (Scholars) say that this applied when the dogs should ba, 
killed and he had forbidden, too, that benefit should be derived from the dogs, Later, 
however, he gave permission that dogs should be used for beneficial purposes. It is also 
reported that someone killed a hunting dog and the prophet plu yale di.J.0 commanded him 
to reimburse the owner with forty dirhams. When someone else killed a dog guarding a 
herd of sheep, he commanded him to give the owner one ram. 

Teebi said 414», that most ulama (Scholars) say that it is not allowed to trade is dogs and 
also it is not necessary to pay to the owner for his dog if it is killed whether the dog is 
trained or untrained and whether it is allowed to keep the dog as a pet or not allowed. But, 
Imam Abu Hanifah š>, has declared that buying and selling is allowed of the dog from 
which benefit may be derived;-like a watch dog for the house or for sheep. Also, he has 
ruled that if such a dog is killed then the such a dog is killed then the person killing it must 
pay its price to the owner. The commentary on the previous hadith mentions about the 
ruling on the wages to an evil woman. 

The soothsayer predicts the future. His wages described as (o>) mean sweetmeat. 
However; the terminology gives its meaning as a soothsayer’s salary, in whatever form 
sweetmeat, clothing, cash, etc. 

It is forbidden to visit soothsayers to learn of the future as also to visit asitologers, palmists 
and their likes to know the future. It is forbidden to believe them. This will be discussed in 
detail in the chapter on sorcery and prediction; (Divination). (a$ y peit) 


FORBIDDEN TO SELL BLOOD 
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1 Bukhari # 2237, Muslim # 39-1567, Tirmidhi # 1280, Abu Dawud # 3428, Ibn Majah # 2159, Musnad 
Ahmad 2-118, Muwatta Maalik # 31. 29-68. 
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2765. Sayyiduna Abu Juhayfah «sà +, narrated that the Prophet el~ sde ài o forbade 
the price paid for blood, price paid for a dog and the earnings of a prostitute. He 
cursed the receiver of interest and its payer, the one who tattoos and the one who 
gets himself tattooed, and the one who draws or snaps pictures or sculptures.! 


COMMENTARY: It is forbidden to buy and sell blood because it is impure. Accordingly, 
the price paid for it is also disallowed. Some people interpret it to refer to cupping in which 
case the prohibition will be makruh tanzihi (disapproved for purification). 
Tattooing is to punch holes on the body, or some of it,.with needles and fill the holes with 
collyrium or oil. The colour is then visible, black or bluish. This is-the work of the perverse 
and the infidels. This process tends to alter Allah’s creation. If a Muslim has done it, he must 
find some way to undo it but if that will cause great pain then he must not put himself -to 
pain but repent and ask Allah for forgiveness. After that, he will not remain a sinner. 
The drawing of pictures of living creatures is disallowed. It is not forbidden to draw or 
snap pictures of inanimate objects, or to cast sculptures. 
Khattabi &aa>, has written that pictures can be of two kinds. One is that the picture itself is 
the objective and that on which it is drawn is secondary. The other kind is that the picture 
is secondary while that on which it is drawn is the real objective, like vessels, walls carpets, 
tc. While it is allowed to buy and sell and second kind, yet making both kinds of pictures 
is forbidden. 
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2766. Sayyiduna Jabir «s % ,.») narrated that, in the year of the conquest, he heard 
Allah’s Messenger plj ate à o say when he was in Makkah, “Allah and His 
messenger have forbidden the sale of .wine, dead animals, swine and idols.” 
Someone asked him about the fat of dead animals because it was used to coat and 
plate ships and to anoint skins and people lighted lamps with it. He said, “No that 
is unlawful.” | 
Then, he said, “May Allah ruin the Jews! Allah made fat of these animals unlawful 
for them but they melted it and sold it to devour its price.” 


COMMENTARY: Ata ata>, said that the command of wine etc. includes music, drums etc. 


„it is not allowed to buy and sell them. If any one destroys a musical instrument then it is 


not wajib (obligatory) on him to pay compensation to the owner. 


1 Bukhari # 2238, Musnad Ahmad 2-309. 
2 Bukhari # 2236, Muslim # 71-581, Tirmidhi # 1301, Abu Dawud # 3486, Nasa’i # 4669, Ibn Majah # 
2167, Musnad Ahmad # 14479. 
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Imam Shafi’T é1a.>, holds that itis not allowed to trade in fat of a dead animal, to eat it or la 
rub on one’s body, but it is allowed to put it to other uses. This it may be used to grease 
ships or light lamip$, etc. He also holds that if impurity drops in butter oil or olive oil or any 
oil then it may be used to light lamps or make soap. However, the majority holds that like 
buying and selling, it is disallowed to use it in any way whatsoever, because the 
prohibition of the dead is general but dyed hide is excepted because its permission is 
known in particular. 

' Imam Abu Hanifah «s ù»; and his students T allowed that impure olive oil may be 
sold. But, they say that it is makruh (disapproved) to light lamps with impure oil, 
particularly in mosques. 

The hadith winds up with a reference to the play of the Jews who found a round about way 
to disobey Allah's command. 

It is wrong to circumvent a command to perpetrate the unlawful. Also, any thing’s price 
attracts the same command as that thing if it is forbidden then its price is forbidden too. 
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2767. Sayyiduna Umar «s 4.2, narrated that Allah’s Messenger plo) ale a dc said, 
“May Allah curse the Jews, they were forbidden fats (of dead animals),! 
but they melted them and sold them.” 


CAT AS A MERCHANDISE 
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2768. Sayyiduna Jabir «s+ 4.» narrated that ie Messenger plate at lo forbade 
payments for dogs and cats. | | 
COMMENTARY: Teebi ata>, said that the disallowance to use the price paid for a cat is of 
the nature of makruh tanzihi (disapproved for purification). Nearly all the ulama (Scholars) 
hold that it is allowed to trade in cats, give them as gifts, lend them. However, Sayyiduna 
Abu Hurayrah «sài s2; and some of the tabi'un abides by the literal meaning of this hadith. 
They held that these things were not allowed. 
PROFESSION OF CUPPING IS LAWFUL 
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` 2769. Sayyidina Anas 4+ 4,2) said that Sayyiduna Abu Taybah «s à 2; cupped 
Allah’s Messenger ¢lu.y41¢4 o. so, he gave instructions that he should be given one 
sa’ of dates. He also commanded his masters to collect a lesser amount from his 


1 Bukhari # 2233, Muslim # 22-1582, Nasai # 4257, Darimi # 2104, Musnad Ahmad 1-25. 
2 Muslim # 42-1569, Tirmidhi # 1284, Abu Dawud # 3479, Ibn Majah # 2161, Daraqutni # 271 Buyu- 
Sales). 
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earnings (meaning they should reduce from his Kharaj (homage revenue)).1 
COMMENTARY: The Arabs used to put their slaves, both male and female, to work in 
different professions and had them commit to pay to them a certain part of their earnings. 
Abu Taybah «4.2, was a slave of Banu Harithah. He served the Prophet pluyale ài bo so 
that he was very pleased with him and_ recommended to the masters of Abu Taybah aod 22) 
to reduce the amount they took from him every day. | 
This hadith is evidence that cupping is a lawful profession. Wages may be paid for it. 


SECTION II pti jadi 
EARNINGS OF OFFSPRING’S MAY BE USED 
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2770. Sayyidah Ayshah să +; narrated that the Prophet „h jaJs ài Lo said, “The 

best of what you earn is from your earnings and surely your children are part of 

your earnings.”? 
COMMENTARY: The last words of this hadith assert that if parents are no longer able to 
earn for themselves then they are allowed to consume from their children’s earnings. 
However, if parents can make a living for themselves then it is not permitted to them to 
burden their children unless thie children wish that their parents eat from their earnings. In 
that ease, they are allowed to do so. 
Allamah Teebi 44>) said that if parents are helpless then it wajib (obligatory) on their 
son to provide them their necessities of life. But, Imam Shafi’I # «>, said that the 
condition for-the-wajib (obligatory) is that they also are unable to earns: Other scholars 
do not place this condition. 

THE COMMAND ABOUT THE UNLAWFUL PROPERTY 
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2771. Sayyiduna Abdullah ibn Mas'ud «sä s»; narrated that Allah's Messenger ù s 
esale said, “If anyone earns unlawful property and gives charity from it then that is 


, not accepted from him. If he spends from it (on himself and his family), then he 
gets no blessing for it. When he leaves it behind him, it is his provision to hell. 


1 Bukhari # 2102, Muslim # 64-1577, Abu Dawud # 3424, Tirmidhi # Lee Muwatta aaa 26 


(Iztidhm) Musnad Ahmad‘3-174. , 
2 Tirmidhi #1363, Abu Dawud # 3528, Nasa'i # 4461, Ibn Majah # 2290, Musnad Aknad 6-162. 
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Surely, Allah does not. erase evil with evil, but He erases evil with good. Surely, the 

_ impure does not exase the i impure.”! 
COMMENTARY: People are amazing for the sake of this fleeting life, they are prepared to 
ruin the never ending life to follow. Here, a man lies, deceives, sucks the blood of the poor, 
misappropriates rights of fellow man and stoops so law as to throw away his religion and 
faith.. Finally, it becomes for him a provision that sees him to hell: He not only earns the 
unlawful but also derives benefit from it. After him, his heirs use what he leaves behind so 
they too commit sin. The sins being committed till the last day are recorded against him in 
his record of deeds. 
If anyone hopes to be forgiven by giving charity from his unlawful earnings then that is not 
possible because to give charity from the unlawful is itself a sin. In fact, some ulama 
(Scholars) say that if anyone gives charity from unlawful property and hopes for reward 
there against then he gets near to the borders of disbelief. Further, if a poor man to whom 
he gives this charity known that it is from unlawful property and yet he prays for him then 
this poor man to reaches the borders of disbelief. 
Sins are forgiven or their punishment mitigated by pious deeds. If any one gives charity, 
for example, from the lawful property, then it is a pious deed. A person not only gets re 
- ward for spending in Allah's path from his lawful wealth, but also his sins are obliterated. 
It is as this verse of the Quran says: 


SI ioe 2) 
{Surely good deeds will drive away the evil deeds} (11: 114) 
These sentences are by way pane of the last poe of the hadith (+a) ‘Surely, the 
impure does not erase the impure’ — 
GROWTH oe THE UNLAWFUL 
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2772. Sayyiduna Jabir «să s2; narrated that Allah’s Messenger jals äi o said, “The 
flesh that is reared on the unlawful will not enter paradise. For every flesh that is : 
bred on the unlawful, the Fire is the most appropriate place.”2 
COMMENTARY: A person who breeds on the unlawful will not enter paradise before first 
undergoing punishment in hell, or he will not make it to the elevated ranks of paradise, or 
such people will not be admitted to paradise who consume the unlawful under the 
assumption that it iş the lawful. Or, the hadith really means to sound a warning against the 
evil of consuming the unlawful earnings, that people might stay way from it. 
Such a person is exempted from this warning whom Allah forgives when he repents 
sincerely or simply out of His mery and Allah makes those people happy with away Com 
wealth, or, Allah accepts someone’s intercession for him. 


, LEAVE WHAI IS DOUBTFUL 
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1 Baghawi in Shark us sunnah (Prophet's glo sedi, lo practice) # 2030, Musnad Ahmad 3-387. 
2 Darimi # 2776, Musnad Ahmad 3-321, Bayhaqi in Sha’bul-eeman # 5761. 
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2773. Sayyiduna Hasan ibn Ali «sà „>; narrated that he had preserved (in his memory 
the hadith) from Allah's Messenger pl- jals äi 4 (who said), “Abandon that which puts 


you in doubt and take up that which does not cause you doubt, because truth 
promotes contentment (of heart) while Falsehood raises confusion and doubt.” 


‘ COMMENTARY: Refrain from those things which involve you in doubt. Some ulama 


(Scholars) say that when your conscience becomes doubtful about the permissibility or 
prohibition of a deed or saying then you must abstain from that thing and adopt what 
your conscience approves. A man’s conscience does not mislead him. This is an axiom 
to determine the nature of something whether it is lawful or not. However, not 
everyone is qualified to judge in this manner. Only those righteous people whose 
minds and thinking and hearts are repositories of taqwa (piety) and faith and rectitude, 
can judge by their conscience. 
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2774. Sayyiduna Wabisah ibn Ma’bad «+4i,,») narrated that Allah’s Messenger ai,» 
ejas said, “O Wabisah, have you come to ask about piety and sin?” He said, “Yes” 
He went on to narrate that the prophet 41+ o joined his fingers and struck his 
(wabisah’s) chest with them and said, “Ask yourself the question. Ask your heart 
for a ruling.” He said that three times. “Righteousness is that with which your self 
is content and the heart is content. And, sin is that which confuses the soul and 
perplexes the heart, even though the people may uphold it.” 
COMMENTARY: This hadith emphasizes that a decision about what is good and pious 
and about what is bad and evil, of any word or deed, should be left to one’s conscience. If 
one’s conscience does not hesitate then the words or deeds are pious but if there is a 
confusion then they are bad even though the people might recommend it and a mufti gives 
his verdict in its favour. A mufti’s verdict (fatwa) is not the same as righteousness (taqwa 
(piety)). It is much better to abide by taqwa (piety) than to obey a fatwa. 
As suggested in the commentary to the previous hadith, not everyone’s heart is a 
repository of taqwa (piety) to be able to judge by his conscience. Hence, too, the common 
‘ask your heart’ applies to the righteous people whose hearts are pure and free of base 
desires but filed with taqwa (piety) and love of Allah. Their hearts incline only to the good 
and turn away from evil. Moreover, this command is applied when a clear ruling of 
Shari'ah (divine law) is not found. Thus, when the verses of the Quran cannot be easily 
interpreted, resort should be made to ahadith as a wajib (obligatory) and a decision should 


1 Tirmidhi # 2526, Nasa’i # 5711, DArami # 2532 (first portion). 
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be arrived at. If an interpretation alludes even from them, then resort should be made to 
‘the ulama (Scholars) as a wajib (obligatory). If no clear answer is forthcoming even from - 
them, the heart should be asked and one of the opinion on which it seems convinced 
should be followed . 

When Sayyiduna Wabisah «« 4i..») came to the Prophet -jade à le, he did not ask him 
anything but the Prophet ply ae & te perceived his intention because of the gift of 
perception and disclosed his intention. He then patted wabisah’s «s ù»; heart with his 
fingers to bless it and enable it to understand. He also meant to tell him to ask his heart. 


PERFECT ABSTINENCE 
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2775. Sayyiduna Atiyah as-Sa’di «4,2, narrated that Allah’s Messenger gl yaJea\ le 
said, “A person will never make it to (perfect) righteousness (and the rank of the 
God fearing) till he abandons what is not harmful to be able to be on guard against 
what is harmful.” 
COMMENTARY: From the point view of Shari'ah (divine law) a muttaqi or the God- 
fearing is the person who keep himself away from those things which is perpetrated invite 
‘' Allah’s displeasure and punishment on the perpetrator. 
Some ulama (Scholars) hold that taqwa (piety) or righteousness has three degrees: 
(i) To shun polytheism or associating with Allah. Anyone who keeps away 
from it earns perpetual deliverance and this is stated in the verse: 


Presper wees 
{...made them stick to the word of piety} (48: 26) 
(ii) To abstain from every sin, even the minor sins, and some ulama (Scholars) 
_ insist that this is taqwa (piety). This agrees with the verse: 


ay 49) gine 
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{And had the people of (those) townships believed and feared (Allah)} (7: 96) 
(iii) To exercise extreme care in everything so much so that even some 
permissible things are avoided, not to let the heart think of anyone besides 
Allah and to concentrate only on Him. This is the message of the verse: 
asl Ss ai | 88) 
{Fear Allah as He should be feared} (3: 102) 
In fact, ‘the hadith under discussion also says the same things about the perfect degree of 
taqwa (piety). 
The essence of the hadith is that no one becomes a perfect muttaqi or abstinent diss he 
shuns even the permitted things for fear lest they lead him to commit the unlawful or 


makruh (disapproved) (disapproved) or doubtful. For instance, if he is a bachelor, he has 
more sexual appetite, so he must shun such things as arouse his emotions, like perfume, 


1 Tirmidhi # 2459, Ibn Majah # 4215. 
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etc. In short, after keeping away from the unlawful, makruh (disapproved) and doubtful, 
one must also give up some permissible, things as a cautionary measure to attain a perfect 
degree of taqwa (piety) and abstinence. Sayyiduna Umar «sä»; used to say, “Lest we fall 
into the unlawful, we used to keep away from nine out of ten portions of the lawful.” 
Sayyiduna Abu Bakr «s+ 4 „»; used to say, “We used to shun seventy portions of the 
permissible for fear we might commit what is unlawful.” 

CURSE ON THOSE CONNECTIE WITH WINE 
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2776. Sayyiduna Anas «sä >; narrated that Allah's Messenger pl. jade ài slo cursed ten 
people connected with wine: The one who extracts it, the one who gets it extracted, 
the one who consumes it, the one who delivers it, the one to whom it is delivered, 

- the one who serves it, the one who sells it. The one who uses its price for his good. 
‘The one who buys it and the one for whom it is bought. 
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2777. Sayyiduna Ibn Umar «säi s»; narrated that Allah's Messenger p ee said, 
“Allah has cursed wine, its drinker, its server, its seller its buyer the person who 
extracts it, the person for whom it is extracted, its deliverer and the person. to whom 
it is delivered.”? 
COMMENTARY: Wine is Umm-ul-KhaBaith (the root of all evils). Therefore, it is cursed. 
However, it is possible that here ‘wine’ could refer to one who uses the price paid for wine. 
WAGES OF 1HE cree 
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2778. Sayyiduna Muhaysah «+ 4.2, reported that he sought permission of Allah’s 
Messenger ¢lwyaJedi, Lo for (collecting) the wages of the cupper, but he disallowed it, 
_ He did not cease to ask for his permission, so finally he consented, “Feed the earnings 
(from it) to your watering camels and feed your slaves (male and female) with it.” 
COMMENTARY: Many Sahabah (Prophet’s Companions) ¢¢+4\,,>) had a retinue of slaves 
some of whom they had apppinted to the profession of cupping. The Prophet pljas àl sho 
did not permit Sayyiduna’ Muhaysah «sài»; to use the share of earnings he received from 
his slave but permitted him to feed the camels and the slaves from his share. Though these 
earnings were not unlawful yet they were makruh tanzihi (disapproved for purification) 
and not proper for the sahabah (Prophet s companions) ree i ws»). He encouraged themi in 
this way to work hard for a living. 


MTirmidhi # 1299, Ibn Majah # 3381. 
2 Abu Dawud # 3674, Ibn ee # 3380, Musnad Ahmad 2-25. 
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EARNINGS OF SONGSTRESS DISALLOWED 
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2779. Sayyiduna Abu Hurayrah «+ 4i,,», narrated that Allah’s Messenger lyase ài gho 
_ forbade the (use of the) price of the dog and the wages of the songstress. 
COMMENTARY: Some ulama (Scholars) say that the word (3,3!) (az-zammarah) means 
the beautiful woman who is lecherous. Some others say that it means ‘making signs with 


_ the eyes.’ Prostitutes do lure men by signs with the eyes. (These meanings are suggested 
instead of ‘songstress!’) 


BUYING AND SELLING SINGING GIRLS 
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2780. Sayyiduna Abu Umamah 4+4\,,») narrated that Allah’s Messenger glo jale a Le 


said, “Do not sell singing girls, nor buy them, nor teach them (to sing). The price 
_ paid for them is unlawful. The like of it has been revealed. 


Sard hes 5 8555 2B E95 
{And of mankind is he who buys frivolous discourse} (1)? (31;6) 


COMMENTARY: Some ulama (Scholars) interpret the hadith to mean: it is not allowed to 

sell the singing girls. All the others say that while it is permitted to sell them, yet the hadith 
merely forbids receiving wages of their singing. Wages acquired for their songs are’ 
_ unlawful. It is like grapes sold to the processor of wine, their price is forbidden, but not the 

price of grapes as a commodity. In both cases, the wages or price are forbidden because 

they are got from unlawful means. Neither grapes nor singing girls are disallowed to be 

bought and sold. 

The words ‘frivolous discourse’ (or, playthings as translated in Urdu) in the verse cited i in 

the hadith mean the songs and forbidden voices that keep a person away from 

remembrance of Allah and cause him to commit sin. Every kind of vain talk comes under 
this meaning. A man by the name of Nasr ibn Harith used to. purchase singing girls so that 
he could lead people away from Allah's path through them. This verse was revealed to 
censure him. Some ulama (Scholars) say that Nasr ibn Harith had bought certain books of 
the ajamis (non Arabs) from which he read stories to the Quraysh, saying, “Muhammad 
relates to you the stories of the Aad and Thamud, but I narrate to you the tales of Rustum, 
Isfandyar and kings.” 


1 Baghawi in Sharh us sunnah (Prophet's elo ssseas\_ Lo practice) # 2038. 
2 Tirmidhi # 1286, Ibn Majah # 2118, Musnad Ahmad 5-264. 
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We shall mention the hadith of Jabir (# 128) forbidding eating of cats in the chapter on 
what is allowed to be eaten, Insha Allah. 


SECTION Ili yi jail 
FARD (COMPULSORY) TO EARN LAWFUL SUSTENANCE 
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2781. Sayyiduna Abdullah ibn Mas‘ud «+4, narrated that Allah’s Messenger ži o 

emj ale said, “Seeking to earn to lawful livelihood is obligatory duty after the 

obligatory duties.”! 
COMMENTARY: The hadith means that it is fard (compulsory) to earn a living with one’s 
family. However, the obligatory duties, like salah (prayer) zakah (Annual due charity) etc. 
prescribed by Allah are of prime importance and must be discharged without fail and 
earning lawful sustenance follows next. 
According to the ruling of fiqh (Islamic jurisprudence), it is fard (compulsory) for that person 
to earn for the upkeep of himself and his family who is dependent on the earnings. 
The hadith calls for lawful livelihood which means that is must not be unlawful. So, here 
lawful sustenance could include doubtful earning too because the other ahadith call for 
keeping away from doubtful provision only by way of caution, not as an obligatory duty. 
Also, it is not fard (compulsory) on everyone to seek a livelihood for himself, because many 
there are whose upkeep is wajib (obligatory) on other people so it is not necessary for them 
to earn for themselves. 


PERMITTED TO SEEK REMUNERATION FOR WRITING DOWN THE QURAN 
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2782. Sayyiduna Ibn Abbas «s»; was asked about wages paid for writing, down 

the (copies of the) Quran. He said, “It does not matter. They are only those who 

sketch lines and they only eat what their hands earn.”? 
COMMENTARY: Sayyiduna Ibn Abbas «săi»; explained to the man who wondered if the 
scribe could get wages for writing down the Quran that the scribe merely drew lines on 
pages. He might do that for the Quran or for any other book. It is his art and his profession 
and a means of his lawful sustenance. 

THE MOST EXCELLENT EARNING 
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1 Bayhadi in shu’ab ul Eeman # 8741. 
2 Razin. 
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2783. Sayyiduna Rafi ibn Khadij «sà >, narrated that Someone asked (the Prophet 
eljas àl Le), “Ó Messenger of Allah, which kind of earning is the purest (meaning, 
best)?” He said, “A person’s work with his hand and every trade that is open 
(being according to principles and rules of Shari'ah (divine law)).”1 
COMMENTARY: The Prophet plus le ai le said that while the best profession was of 
manual labour, yet if anyone cannot earn his living with his hands then he must engage in 
some business conducting it honestly and in a trustworthy manner. This too is a pure and 
lawful earning. 
PRICE OF MILK 
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2784. Sayyiduna Abu Bakr ibn Abu Maryam «+4 ..», said that Sayyiduna Miqdan 
ibn Ma’dikarib had a female slave who sold milk (of the domestic animals) and 
Miqdam took its price. Someone exclaimed, “Subhan Allah, is it that she sell the 
milk and you keep its price?” He said, “Yes! There is no harm in it. I had heard 
Allah’s Messenger pl~ya¢ aie say, ‘A time will come to man without doubt when 
nothing will benefit him but the dinar and the dirham.” 
COMMENTARY: People questioned Sayyiduna Miqdam «s4i,,», why he collected the price 
of milk because it was better that milk should be given away to the poor or distributed to 
friends and acquaintances. It did not behave him to sell milk and get its price. He clarified 
that it was not disallowed by Shari'ah (divine law) and neither was it otherwise disallowed 
nor disliked. Besides, he was not driven to sell milk out of greed but only made two ends 
meet with it. | 
He also said that a time would come when people would think only of wealth and expand 
the sphere of their needs but paucity of funds would involve them in different kinds of 
difficulties. Hence, neither will they pay attention to leaning nor will they respect the learned. 
Rather, they will have only one goal; money, and they will esteem the monied class. 
The sahabah (Prophet’s Companions) »¢ai,,2, used to'‘encourage each other to collect enough 
wealth to be able to preserve a respectable way of life. They reminded others that a time 
would come when the needy and hard-pressed would first of all risk his religion and faith. 
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1 Musnad Ahmad 4-141. 
2 Musnad Ahmad 4-133. 
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2785. Sayyiduna Nafi 41>, said that he was in the habit of preparing (merchandise 
for) his business expeditions to Syria and Egypt (under the supervision of his. staff 
and attorneys). Then, he decided to send on to Iraq and met the mother of the 
believers, Sayyidah Ayshah ys 4.2, and said to her, ‘O Mother of the believers, 
used to prepare expeditions to Syria and now I have prepared one for Iraq.” She 
said, “Do not do so. What is wrong with you and with the place with which you 
were trading? For, I did hear Allah’s Messenger plus41¢ at lo say. ‘When Allah has 
caused for any of you sustenance from one place, he should not abandon it unless it 

changes for him or gets bad for him.’ s 
COMMENTARY: Teebi à 4>) said that if anyone receives something good of the 
permissible then he must regard it as a blessing of Allah and continue tò work for it. He 
must not give it up without a valid reason to go for something else. 


ABU BAKR’S usà?) CAUTION AND TAQWA (PIETY) 
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2786. Sayyidah Ayshah 1s % „+; narrated that Sayyiduna Abu Bakr as ii ws) had a 
slave who paid to (Sayyiduna) Abu Bakr «sà»; a specified portion of his earnings 
(as per the custom of the Arabs) and he consumed from what he brought. One day, 
he brought something to him and Sayyiduna Abu Bakr «så»; ate from it. Then the 
slave asked him, ‘Do you relies what it is?” Abu Bakr «4.2, asked, “what is it?” He 
said, “I used to ‘predict the future for one man during the jahiliyh but I was not 
good at it, so I duped him. He happened to meet me today and gave that to me. It is 
of this that you have eaten.” She said, “Abu Bakr put his hand in his mouth and 
vomited everything that was in his belly.” 


COMMENTARY: Sayyiduna Abu Bakr «s å 2; vomited what he had eaten of the earnings 
through soothsaying and deceit. He vomited not only what he had eaten of it but also 
everything else lest it had mixed up with it. 


Imam Ghazzali «sà 2; wrote in Minhaj ul Aabideen that he work of Abu Bakr usà s2; was 
his taqwa (piety) and fear of Allah. He also wrote that fear of Allah demands that nothing 
should be taken from another unless its lawfulness is verified, after that it should be 
confirmed that there is no dubious nature in it. If these things cannot be confirmed the it 
should not be taken and it already taken then it should be returned. 


1 Bukhari # 3842. 
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CONSEQUENCES OF DEVOURING THE UNLAWFUL 
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2787. Sayyiduna Abu Bakr asd») naviated that Allah’s Messenger plu uted do said, 
“The body that has been nourished with the unlawful shall not enter paradise.”! 


AN EXAMPLE OF SAYYIDUNA UMAR dodge 3 
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2788. Sayyiduna Zayd ibn Aslam «sà „+; narrated that (once) Sayyiduna Umar ð»; 
«s drank milk that pleased (or seemed strange to)? him. So, he asked the person who 
had given him to drink, “From where did you get this milk? He informed him that 
he had gone to a watering place, naming it. There some animals of the zakah 
(Annual dué charity) were gathered and were drinking water. The supervisors who 
were watering the animals milked them for him and he put it in his milk skin. He 
gave him that, so, Umar «s à s») put his hand in his mouth and vomited (out the 
milk because it was property of zakah (Annual due charity) not allowed to him). 


COMMENTARY: Sayyid Jamaluddin Muhaddith has pointed out that this hadith is not 
found at this place in most copies of Mishkat and it is also not found in the copy from 
which their teacher narrated ahadith to them: Rather, it is written in the margin at this 
place in that book. Hence, it is proper that it should be omitted from this chapter. (Besides, 
-this hadith is found in Mishkat’s Book of zakah (Annual due charity) with minor changes 
‘of words # 1836. So, it is not proper here again): 


WORSHIP IS REJECTED IF WEALTH IS REQUIRED UNLAWFULLY HOWSOEVER 
INSIGNIFICANT . 
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2789. Sayyiduna Ibn Umar «s à>) said that if any one buys a i clothing, say for ten | 
dirhams, of which one dirham is unlawfully acquired, Allah, the Exalted, shall not 
accept from him salah (prayer) as long as that is on his body. Then, he put a finger 
(his fore fingers) in each ear and said, “May they (both ears) become deaf if I had 


1 Bayhaqi in Sha'bul Eeman. 
2 Parenthesis depict translation as in Urdu text for KA (pleased him). - Mazahir Haq p 52. 
$ Bayhaqi in Shu’ab ul eeman # 5771. 
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not heard the Prophet pl yaJeai_ leo say it!” 


COMMENTARY: Even a small amount of wealth illegally acquired will have the effect of 
salah (prayer) not being accepted to get him reward for it though his obligation will have 
been discharged. It is like one offering salah (prayer) on illegally taken property belonging 
to someone else in which case his obligation may stand discharged but he will get no 
reward for his salah (prayer). 

Ibn Umar «sà s»; confirmed that he had heard the hadith from the Prophet plo sated, Lo. 


CHAPTER -II 
BEING GENTLE IN DEALINGS alasi alaso 


It is very necessary to be genfle in mutual dealings and in business affairs. This will 
strengthen social relations and mutual cooperation and kindness. Ahadith on this subject 
are narrated in this chapter. 


SECTION I Jjhjaii 
PROPHET'S PRAYER FOR THE GENTLE 
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2790. Sayyiduna Jabir «s å s»; narrated that Allah’s Messenger ¢- jade dit io said, 
“May Allah have mercy on a man who is gentle when he sells, when he buys a 
and when he demands.”? 
BE MILD ALLAH WILL SHOW MILDNESS TO YOU 
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2791. Sayyiduna Hudhayfah «sà s»; narrated that Allah's Messenger pl- jileài o said, 
“There was a man among the people who preceded you. The angel came to him to 
take away his soul. He was asked, ‘Have you done any thing good?’ He said, ‘I do 
not know.’ He was asked to think over. He said, ‘I do not know anything beyond 
that I had business dealings with people in the world and when I demanded my 
dues from them, I allowed respite to the rich and let the poor off.’ So Allah 
admitted him to paradise.”3 


1 Bayhaqi in Sha’b ul eeman 6114, Musnad Ahmad. 
2 Bukhari # 2056, Ibn Majah # 2203. 
3 Bukhari # 3451, Muslim # 26-1560, Darimi # 2546, Musnad Ahmad 5-395. 
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2292. Sayyiduna Uqbah ibn ‘Aamir «sà»; and Sayyiduna Abu Mas'ud Ansari 4,,, 
«s narrated samething like it: Allah said, “I have more right to do that than you 
- have forgive my slave!” 
COMMENTARY: The angel who came to the man was either Sayyiduna Izra’il pi ate 
himself or one of his sub-ordinates to take away his soul. It is more likely that he (Izra’il) te 
et had come as Allah says: 


© 3X Boon gdi cals 255 55,58 
{Say, ‘The angel of death who has been given your charge shall take your souls.} (32: 11) 
If it is a pure soul, the angels of mercy take it but if it is a bad soul, the angels of 
punishment get hold of it. However, it must be known that the angel of death (whether 
Izra’il eJiJe or any other angel) is only a means of extracting anyone’s soul otherwise the 
soul is taken and death given only by Allah, the Exalted, as the says so: 
| Bs he AA Ai 
{Allah takes the souls (of people) at the time of their death....} (89: 42) 

As for the question to the man (when his soul was being taken), it was asked either by 
Allah himself, or by the angels. The greater possibility is that the question was put to him 
before his soul was taken as understood from the hadith. But, it is also possible that it was 
put after he was buried in grave as Shaykh Mazhar dtu, said. At the same time, Allamah 
Teebi à a>) has also sounded the possibility that the question shall be asked (in the 
hereafter) after resurrection. 
The hadith says that it is very rewarding to give respite to one who is able to repay and to 
write off for one who is unable. 

AVOID SWEARING OFTEN WHILE TRADING 
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2793. Sayyiduna Abu Qatadah «+ #,,», narrated that Allah’s Messenger ply ade ai Le 
said, “Beware of much swearing while buying and selling, for, though it may 
promote sale yet it removes blessing.”? 
COMMENTARY: A man who swears much tends to lie too. That removes blessings and 
people begin to mistrust him. They gradually stop buying from him. 
2 ? 2.3 ? r b G ò r z F r 
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2794. Sayyiduna Abu Hurayrah «sài s») narrated that he heard Allah's Messenger „o 
_ glu yate dt say, “Swearing does get quick sale (in the beginning) for the merchandise 
but (eventually) removes blessing.” 


1 Muslim # 26-1560, Musnad Ahmad 4-118. 
2 Muslim # 132-1607, Ibn Majah # 2209, Musnad Ahmad 4-118. 
3 Bukhari # 2087, Muslim # 131-1606, Abu Dawud #.3335, Nasa’i # 4461. 
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COMMENTARY: The hadith might mean too much swearing as also false swearing. 
Whatever it be, swearing wipes out blessings from the merchandise and property. 
Eventually, it is either misused or lost. There is no benefit in this world or the next. 


_ WARNING AGAINST FALSE SWEARING | 
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2795. Sayyiduna Abu Dharr «sà >; narrated that the Prophet el uleat_lo said, “Three 
people there are to whom Allah will not speak (kindly) on the day of resurrection at 
whom He shall not look (mercifully), and whom He shali not purify (from sins). For 
them is a painful punishment.” Sayyiduna Abu Dharr «să», exclaimed, “They are 
failures and lost!” (And, he asked) “Who are they, O Messenger of Allah?” He said, 
“He who wears a trailing robe. He who recounts his favours. And, He who expands 
his business by false swearing.”! 

COMMENTARY: A trailing robe may also be any (trailing) lower garment hanging down 

the ankles out of arrogance. 

Anyone who reminds of his favours gets no reward for it whether it is an act of kindness, 

of charity, or help. 

Previously, anyone who swears falsely is defined. 


SECTION II cit jadi 
TRUTHFUL MERCHANT 
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2796. Sayyiduna Abu Sa’eed narrated that Allah’s Messenger pl~jateai Jo said, “The 
truthful, trustworthy merchant will be (bracketed) with the Prophet pA ate, the 
upright true one and the martyrs.”2 
2797. Sayyiduna Ibn Umar «+4),.) also narrated this hadith. ` 
COMMENTARY: The merchant may be an ordinary trader or monopolist. The best of all 
trades is business of cloth followed by a perfumes (drapery and perfumery). 
This person could be with those three great men in place of gathering in the shade of 
mercy, or with them in paradise as their companion. He will be with the Prophets -ate 
because of obedience to them, with the truthful people because of his own quality of 
truthfulness and with the martyrs because they shall bear testimony to his honesty (the 
word shuhada means martyrs and witnesses). 


1 Muslim # 171-106, Nasa’i # 4458, Ibn Majah # 2208, Darimi # 2605, Musnad Ahmad 5-158. 
2 Tirmidhi # 1213, Darimi # 2539. 
3 Ibn Majah # 2139. 


51 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


CHARITY NECESSARY WITH TRADING 
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2798. Sayyiduna Qays ibn Abu Gharazah «sà 2) narrated that during the time of 

Allah’s Messenger ¢ly41¢.4i, lo they were known as as-Samasirah (brokers). One day, 

Allah’s Messenger ¢l) 41 ài le passed by them and give them a name better than 

that. He said, “O company of traders (tujjar), surely, in business vain talk and 

swearing do crop up, so blend that with sadaqah (charity) (or charity).”! 
COMMENTARY: Samasirah is plural of samsar meaning a broker or a proprietor or 
supervisor. The Prophet gl.yate at bo called them tujjar which is a plural of tajir (merchant, 
trader). It is a better name and Allah has used it to praise business as in the verse: 


2 
Di Ns bs BSE NI Se 
{Shall I direct you to a commerce that shall deliver you from a painful 
chastisement?} (61: 10) 


Or: 
aS EEE 
{trading between you by mutual agreement....} (4: 29) 
Or: 


S35 NEE 
{A commerce that perishes not } (35: 29) 
The concluding command is to blend ‘meaningless talk and swearing’ with charity as an 
expiation for inviting Allah’s anger. Charity removes Divine wrath. 


WARNING TO MERCHANTS 
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2799. Sayyiduna Ubayd ibn Rifa’ah # «>, narrated that from his father that the 
Prophet plu sate ait said, “The merchant shall be raised on the day of resurrection as 
sinners, except those who fear Allah and are pious and truthful.”2 

2800. Sayyiduna Al-Bara «4,2, also narrated that this hadith.3 


1 Tirmidhi # 1212, Abu Dawud # 3325, Nasa’i # 3803, Ibn Majah # 2145, Musnad Ahmad # 16134. 
2 Tirmidhi # 1214, Ibn Majah # 2146, Darimi # 2538, Musnad Ahmad 3-428. 
3 Bayhaqi in shu’b ul eeman. 
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CHAPTER -III 
OPTION TO CONFIRM OR TO REVOKE A TRANSACTION Jdol 


The word Khiyar is derived from ikhtiyar which means ‘to select or choose one of two 
things.’ Thus, the choice to cancel or retain a business transaction available to both parties 
is called al-khiyar in the terminology of figh. There are many kinds of al-khiyar in business 
transactiohs details of which may be seen in books ‘of figh (Islamic jurisprudence). 
However, we deem it necessary to name those kinds and to define them. 

KHIYAR ASH SHART: (choice of stipulation) After a transaction is concluded, the seller 
or the buyer or both have the right to revoke or retain the transaction. This is called khiyar 
ash-shart. For instance, a seller sells something which a buyer buys, but, thereafter, one of 
them says. “Though the sale is transacted, have the right for one day, two days or three 
days to confirm or annual it.” This kind of ‘stipulation i is allowed in such transactions and if 
a transaction is revoked within the stipulated period then it would be cancelled but if it is 
confirmed, or nothing is said, then after the stipulated period it will became final. The 
period of stipulation is a maximum of three days according to Imam Abu Hanifah. d>, 


KHIYAR UL AYB (CHOICE WHEN DEFECTIVE): It is the option available to the buyer, 
after a sale transaction is concluded, on discovery of a defect, to hold on the purchased item. 
or to return it and get a refund of the price he had paid. However, if at the time of sale, the 
seller had declared to the buyer that he is not responsible for any kind of defect detected in 
the commodity so he may or may not purchase it. If the buyer buys is willingly in spite of 
that, then whatever defect he discovers thereafter he has no right to return it. 

KHIYAR US RU’YAH (OPTION TO INSPECT: The right of a buyer, who had bought the 
merchandise without inspecting it, to return it, after having examined it, is called khiyar ur 
riyah. A buyer is allowed to buy anything without examing it. Then, on seeing it, whenever 
he likes, he may keep it or return it to the seller. 

KHIYAR AT-TAYYIN (OPTION TO DETERMINE): It is the option available to the 
buyer, who has bought a few things, to retain what he likes and return the others to the 
seller. When he buys, he stipulates that he would keep one (or some) and return the others. 
OTHERS: One more kind of Khiyar will be mentioned in this chapter Khiyar ul maijlis. It is 
that when buyer and seller conclude a transaction at a place then before that assembly 
closes and they separate, both of them have the option individually to revoke the 
agreement. Once the assembly is over, none of them has the option to annul the agreement 
to transact. However, opinion differ on this kind of khiyar. Imam Shafi’I #14», and some 
other ulama (Scholars) accept this option but Imam Abu Hanifah 41>, and a few’others do 
not subscribe to this option, saying that when a transaction was concluded by mutual 
agreement, no one has the right to annul it. If khiyar ush shart was agreed at that time and 
its maximum limit is three days then after three days this option too expires. 


SECTION I SiS junit 
ABOUT KHIYAR UL MAJLIS 
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2801. Sayyiduna Ibn Umar «+ 4,2, narrated that Allah’s Messenger gl. yale di lo said, 
“The two parties (buyer and seller) in a business transaction own a right to annul it 
as long as they have not separated except in Bai ul Khiyar (a transaction of optional 
sale in which they enjoy the right to annul it). 
A version in Muslim says: “The two parties in a business transaction enjoy a right 
to revoke it till they do not separate, or the right to cancel is stipulated therein. 
When that condition is made it remains valid.” . 
A version in Tirmidhi says: “The two parties (to a transaction) have a right to revoke 
the transaction as long as they do not separate, or retain the right (to cancel it later).” 
A version: in Bukhari and Muslim says: “Or one of them says to the other party, 
‘exercise the right stipulated’ (and the other agrees)” instead of ‘or retain the right 
(to cancel it later.”1- 
COMMENTARY: This hadith seems to uphold Khiyar ul majlis, but those hi do not 
_ agree that khiyar ul majlis is a permitted kind (like Imam Abu Hanifah) dia>, say that, 
‘separating from one another’ is not the same as ‘conclusion of the assembly.’ Rather, they 
say that separating signifies ‘conclusion of their discussion about the trade transaction and 
‘suspension.’ While the offer and acceptance is yet unconcluded, each of them has choice to 
call it off or continue it. However, once the seller confirms the sale and the buyer affirms 
that he has bought it, neither of them has a right to revoke the transaction. These people 
cite in support of this meaning of ee in this verse 


z aai os aA on $15 5255 2 hg 
{And if they separate, Allah will enrich each of them out of His abundance} (4: 130) 


_ This verse does not imply separating from an assembly. Rather, it is divorce, parting of 
husband and wife. 
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2802. Sayyiduna Hakim ibn Hizam itis ) narrated that Allah's Messenger ale ù Lo 
e3 said, “Both (the seller and the buyer) have the option to annui (or retain their 
transaction) a. long as they do not separate. If they speak the truth and disclose 
everything they are blessed in their business transaction. But, if they conceal 
something and speak lies, the blessing is withdrawn from their transaction.”2 


DO NOT PEA 
SES cay 15) JG egi gpi iy shag gfe thi Js of Jas JG Serle (YAY) 
1 Bukhari # 2107, Muslim # 431531, Abu Dawud # 3454, Tirmidhi # 1249, Nasa’i # 4465, Ibn Majah # 


2181, Muwatta Maalik # 79 (Buyu), Musnad Ahmad 2-52. 
2 Bukhari # 2079, Muslim # 47-1532, Tirmidhi # 1250, Musnad Ahmad 3-403. 
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2803. Sayyiduna Ibn Umar «sài»; narrated that a man submitted to the Prophet à 

rsads, “T become a prey to deception in business transactions.” He instructed him, 

“when you make a transaction, say (WY) (there is no deception).” The man made it 

a practice of saying that.! 

[&3=+5) - la khilabah no deception.] 
COMMENTARY: Different meanings have been attributed to the concluding words ‘there 
is no deception.’ Of these, the explanation offered by Toorpushti 414») which Teebi a>) 
has preferred is that the man was instructed to say to the seller. “I am naive in these 
matters. So, be straight forward with me. Do not try to deceive me.” In those days, every 
Muslim was a well-wisher of another Muslim. So, they took great care of such a one. 


SECTION II cp jadi 
MUTUAL CONSENT 
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2804. Sayyiduna Amr ibn Shu'ayb 4 «>, reported from his father from his 
grandfather that Allah's Messenger l=) ale ù J» said, “As long as they do not 
separate, the seller and the buyer have a right to annul a transaction unless it is a 
transaction with the right to annul it (even after they separate) included in it. And it 
is not allowed to either of them to separate from the other apprehending that he 
might call for an annulment of the transaction. ”? 


Gilagala) -u iE Í SEY JE É asain baciti Es no) 
2805. Sayyiduna Abu Hurayrah «s à») narrated that the Prophet pl+yale ii Jo said, 
“The two people (seller and buyer) must not separate except by mutual consent.”3 


COMMENTARY: Both of them must not part from the another before finalising the terms 
of the transaction with willingness, like price and custody of the item being sold. If they do 
not follow this procedure, there is possibility of causing loss to one of them. This is 
disallowed by Shari’ah (divine law). Or, the hadith means that when they have finalised 
the transaction and one of them intends to depart, he must first ask the other if he has 
agreed willingly to the terms or has any objection. If he wishes to revoke the transaction 
then he too must revoke it and if he is willing to retain it, then he may separate after the 
finalisation. In this way, this hadith will confirm to the previous, meaning wise. It must be 
understood that the disallowance to separate is nahi tanzihi, because all the ulama 
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1 Bukhari # 2117, Muslim # 48. 1533, Abu Dawud # 3500, Nasai # 4484, Muwatta Maalik # 98 (Bayu) 
Musnad Ahmad 2-8. | 

2 Tirmidhi # 1251, Abu Dawud # 3456, Nasa’i # 4490 

3 Abu Dawud # 3458. 
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(Scholars) agree that it isTawful to separate without one another's permission. 
SECTION III ji jadi 
RIGHT TO REVOKE AFTER AGREEMENT 


w 
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2806. Sayyiduna Jabir «s à >, narrated that Allah’s Messenger pi~ ane ài le gave a 
villager the option to annul a transaction (with the consent of the other party).! 


CHAPTER - IV 
AR-RIBA INTEREST (& USURY) lo j lol 


Interest (receiving and paying) is a social curse and an ogre. It has always sucked the blood 
of the poor to irrigate and feed the rich. Allah has warned those who are involved in this 
cure with these words: 


(PLI: to BSN) a3 3455 4 Dosi PERDE 

{And if you do it not, then be notified of war from Allah and His Messenger} (2: 279) 
(If you do it not’ mean if you obey not the command to desist from taking or paying.interest,) 
Islam has forbidden interest dealings in both business and loans. To deal in it is a grave sin 
and if any Muslim does not agree that interest (taking and giving) is forbidden then Islamic 
law holds that he is a disbeliever. 
This malady is very ancient. Even prior to Islam, the quraysh and the Jews, in Makkah and 
Madinah respectively, were known to do interest business not only against loans, etc. but 
also in their normal trading activities. At the same time, its evil effects have been 
acknowledged always and even those who were engaged in interest dealings conceded to 
its evil effects and unhealthy repercussions. However a fresh development is observed 
since the Europeans have gained control over the economies of the world. They have 
introduced it in new fashions with modern nomenclatures, where it was regarded as an 
evil, now it is an essential element of every business so that no trade, industry of economic 
activity can progress without interest. However, every learned economist with foresight 
who casts a deep look into a realizes that it is a virus that must be removed to clear the 
terrible confusion in the economy. 
Interest dealings are so widespread and deep rooted in every economy that let alone 
individuals and groups, whole nations cannot eliminate it from their lives. Even religious 
minded, god fearing Muslim have now given up efforts to circumvent it in their day to day 
businesses. Now, the righteous Muslim who abide by Shariah diligently are at par with 
ordinary and law ranked Muslims as for as interest dealings are concerned. 
In spite of that, it is wrong to take cover behind the common helplessness and be mindless 
of this great curse; and a huge forbidden thing. The different explanations given for interest 
and the new forms in which it is presented today are all as unlawful and forbidden as 


1 Tirmidhi # 1259. 
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interest is in its original form. Hence, Muslims must conduct their businesses in such a 
manner that they preserve themselves from this curse as for as possible. If they cannot 
change the current economic set up to rid themselves of interest dealings, they can, at least, 
correct their private affairs to minimize the curse of interest and as Muslim fulfil the little 
demand to avoid the forbidden. 

In this chapter, ahadith will be mentioned concerning this subject. Relative commands and 
rulings will be presented under them. It is necessary, however, to first give some basic 
information on this subject. 


DEFINITION OF RIBA: The dictionary meaning of riba is ‘increase, addition, elevation. 
In the terminology of Shari’ah (divine law), riba is an increase that is receive without a 
monetary recompense. 

DIFFERENCE BETWEEN RIBA AND INTEREST: That which is forbidden in the Quran 
by the name of riba is translated generally as interest. This often causes a 
misunderstanding to people and they presume that riba and prevailing interest are two 
words for the same thing. But, it is not so. Riba is a common and wide meaning word while 
interest is a kind of riba and its branch. Interest in the current form means ‘to loan to 
someone a specified some of money for a specified period of time at a specified rate of 
profit or increase.’ Certainly, this is one definition of riba, but riba is not merely profit or 
increase on a loan or debt. Rather, riba has a wider application because the Prophet «1ed1_,Le 
ws gave it a wider meaning in the light of divine revelation. Thus he included such 
exchanges of commodities and such buying and selling of items as involve reduction or 
increase in their barter or sale in purchase in riba and there is a debt transaction too even 
though there is no increase in the principal amount but an equal giving and taking. 

KIND OF RIBA AND COMMANDS: In the light of the wide meaning of riba, the jurists 
have classified riba in different kinds of which five are generally known. They are: riba 
qard, riba rahn, riba sharakat, riba nasi’ ah and riba fad. 


RIBA QARD (LOAN): The creditor receives from the debtor, as previously stipulated, more 
than the principal amount on the expiry of the determined time. Examples are the current form 
of interest which is payable every month while the principal continues to be payable in full. 
This form of riba is completely unlawful without any shadow of doubt whatsoever. 

RIBA RAHN (MORTGAGE): It is the profit without any monetary recompense a 
mortgage gets from the mortgagor or from the things mortgaged. An example for it is that 
someone (the Mortgagor) keeps some of his possession like jewellary or property with 
someone else (the mortgagee) as a pledge against somie amount of money borrowed from 
him. The mortgagee uses the pledged item to his benefit or receives profit from the 
mortgagor by way of interest on the loan advanced. Both these kinds of mortgage are 
unlawful and forbidden. 

RIBA SHARAKAT (PARTNERSHIP): It is a partnership in which one partner determines 
the profit of another partner and himself becomes responsible for loss and eligible for the 
remaining profit. This too is forbidden and unlawful. 

RIBA NASI’‘AH (ADVANCING MONEY AGAINST INTEREST): It is to better two 
things on loan against interest or not. For example, a man gives another some grain on spot 
and the other returns the same amount of grain (in future) a couple of days or a couple of 
months later without any. reduction of excess. However, riba nasi’ah is to increase or 
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deduct or the original and it was practiced during the jihiliyah (ignorance period) and is 
operative currently in the form of interest and is similar to riba gard. 
RIBA FADL: It is to barter two commodities on spot but against excess or deduction. 
Both these kinds of riba -an nasi‘ah and al-fadl-are forms of mutual buying and selling but 
unwary people do not detect the element of interest in them. Hence, before describing their 
rules and working, it is proper to mention some warning and precautions to enable an easy 
understanding of the rules and working. 
1. Buying and selling, and trading, can be of three kinds; by weight, be capacity, by any 
other method. The first two are weighed or measured and in the terminology of Shari’ah 
(divine law) they are called qadr (3). This word must be remembered. (It means quantity, 
weight or capacity.) 
2. Everything is distinct with its reality. It It is its jins (o=) or kind (genus). This word must 
be remembered too. | 
3. The things that are exchanged could be identical in qadr (quantity) but different in jins 
(kind), or identical in jins but different in qadr. Sometimes, they could be identical both in 
qadr and jins, or not a! all identical in either qadr or in jins. These days business is 
conducted in the last manner because monetary currency (rupees, pounds,etc) is paid for 
the merchandise which are identical neither in qadr nor in jins. Therefore, there are four 
kinds of exchanges; (i) identical qadr and identical jins, (ii) identical qadr but verying jins, 
(iii) identical jins but varying qadr, and (iv) both qadr and jins varying, not identical at all. 
Having outlined this introduction, the general rule to be observed when buying and 
selling, or doing business, should be borne in mind. If that is done then all the rulings of 
this chapter will be understood easily and also it will be easy to preserve oneself from riba 
and sin in one’s practical life. 
The general rule is that when both things are identical i in qadr as swell as jins then Shari'ah 
(divine law) demands two things when they are traded against one another: 

(a) © They must be equai in weight or measure (capacity) and 

(b) They are exchanged on the spot. 
For instance, if wheat is paid for wheat, there should be no reduction or increase. The two 
people involved must pay the same weight to one another, say one kilogram here and 
there. Also, it is wrong for one to take possession on spot and for the other to receive it the 
next day or after a while. Rather, it is wajib (obligatory) for each to get his right in the same 
sitting and at the sarne time. 
When the two things are identical in qadr (quantity) but different in jins (kind), or vice- 
versa (dentical in jins but different in qadr), reduction and increase is allowed in buying or 
selling them but credit sale is disallowed. For instance, if wheat is exchanged for gram, they. 
are of different jins but identical qadr so it is allowed to reduce or increase their weight and 
one kg of wheat may be exchanged with 1. 25 kg of gram, but it is not allowed to give-one 
of the spot and get the other commodity later. Similarly, if any one wishes to exchange his 
goat for another’s, the goats are of identical jins but not qadr because they are neither 
weighed nor measured, so it is permitted to reduce or increase and give one goat for two 
goats, but credit is disallowed. 
When two things are neither of identical jins nor identical qadr, both reduction or increase 
as well as spot and future delivery are allowed. For instance, if grain is sold against money, 
it is not necessary that they should be equal in quantity and also credit sale is permitted. 


58 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


The transaction rnay be executed on the spot or in the future. 
This general rule may be summed up in four parts: 
(i) When things are of uniform qadr and jins it is wajib (obligatory) that the 
transaction should be on an equal basis and on spot delivery. 
(ii) When they are neither of identical qadr nor of jins, neither of the two foregoing 
condition is wajib (obligatory). 
(iii) When they are of identical jins but different qadr, spot delivery is essential but 
not equal basis. 
(iv) When they are of identical qadr but different jins, it is essential that delivery 
must be spot but not necessary to be on equal basis. 
RULINGS: Let us now turn to the rules of riba: nasiyah and fadl. They have been 
mentioned earlier. 
If a transaction involves such things as are uniform or identical both in jins and in qadr. 
Imam Abu Hanifah ata, holds that both kinds of riba, nisiah and fadl are forbidden. Both 
jins and qadr have been explained previously. We must remember that such things which the 
Prophet el sei to has called measurable will not be weighed even if in custom they may be 
regarded as weighable. Similarly, what he has called weighable will not be measurable even 
though they are customarily measured. For example, the Prophet el~ jade či 2 has included 
wheat among the measurable items though today it is weighed. (in some places, it continues 
to be measured.) So, it is not allowed to exchange wheat with wheat by weight. 
Similarly, the Prophet pl+yaJ¢ a1 lo has said that silver and gold are weighable. Hence, it is 
not allowed to barter silver with silver and gold with gold by measure. We must know that 
a clear command of the Prophet l- jade ài sle is stronger and more important than general 
practice and custom, but if he has not given a command for anything to be weighed or 
measured then custom may be followed. 
However, we must know that among the Hanafis, Imam Abu Yusuf 4! «>, has relied 
completely on general practice and custom. He said that it is allowed to trade by weight 
those things which Shari’ah (divine law) has prescribed should be measured provided 
customarily they are trailed by weight. Kamal dta>, has given preference to the opinion of 
Abu Yusuf dta>,. Therefore, he has permitted that gold and silver coins may be counted for 
lending and flour may be traded by weight. Besides, it is stated in the most reliable book 
Kafi that the Hanafis go by the ruling of Imam Abu Yusuf 41>). This means that though 
the Prophet gly «Je a1 J had declared wheat (or other provision) as measurable yet it is 
allowed to trade in them by weight because this is how they are traded now-a-days. 
Anyway, it is established that both riba nasiah and riba fad] are forbidden in dealing in 
things that are an identical jins and qadr. Further, if trading is in such things as are 
identical in one of two things jins or qadr then riba nasiah is forbidden but riba fad] is not 
unlawful. Therefore, if wheat is bartered with wheat, gram with gram, lime with lime, gold 
with gold, iron with iron then both fadl (which is reduction and increase as well as spot 
exchange) and nasi’ah (which is a credit transaction) are forbidden. The reason is that both 
qadr and jins are respectively identical. 
If wheat is exchanged with gram or gold with silver or iron with copper then fadl (which is 
trading with deduction and increase as also spot exchange) is allowed but nasiah is 
disallowed (this being a credit transaction) because only qadr is identical in both items, in 
the sense that wheat and gram are traded by measure or weight, iron is traded by weight as 
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is copper and silver too, but, in these cases, jins is not identical. 

If a piece of cloth is traded with another piece of this cloth, or a horse with another horse, 
even then fadl will be allowed and nasiah forbidden because jins only is identical but not 
qadr, in the sense that neither is cloth measured or weighed nor is horse, while the 
standard of Shari’ah (divine law) is by measure or by weight. And yard, etc. are not 
recognized by Shari'ah (divine law) as standards. . 

If trading is in such two things as are not identical in qadr as well‘as jins, then while 
trading in them both fad] and nasiah are lawful. For example, if wheat is exchanged with 
silver or iron then both fadl and nasiah are allowed because neither is jins identical nor is 
qadr identical in the sense that wheat is measurable and silver or iron weighable. Similarly, 
if iron is bartered with gold, or gold with iron, both fadl and nasiah are allowed, because 
again they lack the identical aspect in jins and qadr, both. Gold is weighed in a way 
different from the way iron is weighed. The same ruling applies to trading in wheat against 
lime, because the same situation presents, itself. The measure of wheat is in a different way 
from lime, (This applies in places where instead of weighing measurement is the practice) 


SECTION I ii jadi 
CURSE ON RECEIVER & GIVER OF INTEREST . 
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2807. Sayyiduna Jabir «så»; narrated that Allah's Messenger pljas äl Lo cursed the 
person who receives interest, who pays it, who records it (the transaction) and the 
two who bear witness to it. And he said, “They are alike” (in the sin they commit 
though degrees of sin may differ). 
COMMENTARY: The scribe who record the deal of interest and the witnesses are cursed 
because-they are the one who cooperate in doing the illegal. It is forbidden to do so. 


INTEREST ON EXCHANGE OF ITEMS OF SAME KIND 
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2808. Sayyiduna Ubadah ibn as-Samit «*4,-2, narrated that Allah’s Messenger äi Lo 
eljas said, “If gold is exchanged with gold, silver with silver, wheat with wheat, 
barley with barley, dates with dates and salt with salt then the exchange must be 
like for like and qual for equal (in quantity) and hand to hand. But, if kinds differ 
(like wheat for barley) then you may sell as you wish provided the exchange is 
hand to hand (on the spot).”2 


COMMENTARY: It is this hadith that has given riba a comprehensive meaning to include 


1 Muslim # 106-1598, Tirmidhi # 1210. 
2 Muslim # 51-1587. 
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some buying and selling and exchanges within the purview of riba. This hadith means that 
if the six things mentioned.here are exchanged with one another of their own kind or 
bought and sold (mutually) then it is imperative that the exchange should be like for like 
and equal for equal and delivery should be on spot. If anyone gives another his wheat 
against barter than he must take from him the same quantity that he had given him. ‘Hand 
to hand’ or ‘on spot’ means that each party must take hold of his right in the same meeting 
in which the transaction is finalized, before separating from one another. Neither of them 
must put off his delivery. If these things mentioned. here are‘not observed ‘then the 
transaction will fall under 'the purview of riba. | 
The question arises whether the ruling of riba applies to only these six things that are - 
mentioned in the hadith, or are they presented by way of example and are other things 
included in this command? If they are then what is in ruling for them? 
The ulama (Scholars) who have studied it deeply, deduce that this hadith mentions the six © 
things by way of example. They have deduced that other things like iron, lime, etc. are also 
of the same type. They have each made independent deduction for each of these six things 
to show why riba does not cover them. The detailed explanation follows. 
Imam Maalik a>; said that of the six things, gold and silver fall under the purview of riba 
because of their price factor and the other four ‘things because of their quality of being 
preservable. Imam Maalik 44>, has ruled that the other things will be based on these six if 
they have the price factor or are preservable. Thus vegetables, fruit and eatables that cannot 
be preserved for long may be exchanged with their kind or bought and sold with riba 
meaning decrease or increase, this being allowed. 
Imam Shafi agrees that the price factor of gold and silver is the cause of riba, but riba 
operates in the remaining four things because of their esculent nature (being eatables). 
According to him, the ruling or riba will be applicable to from sections of vegetables, fruit 
and medicines. It is permitted to exchange these things (homogeneous) equal to equal but 
not allowed to deal in them with reduction or excess. Imam Shafi’I 414», also holds that 
riba will not be operative in the homogeneous trading of iron, copper, tin, minerals, lime 
and such other things. For instance, it is correct to receive two measure (of capacity) of lime 
against one measure of lime, of two kilograms of iron or copper against one. 
Imam Abu Hanifah di>, holds that riba is present because of qadr cum jins.’ On this basis, 
according to the Hanafis, since weight determines riba and gold and silver, it will 
applicable in every such thing that is bought or sold by weight, like iron copper etc. As for 
the remaining four things, riba becomes applicable because of measure (of capacity), so the 
command of riba will apply to every such thing exchanged on the basis of measure, like 
lime, etc. Besides, it has been explained previously that the command of Shari'ah (divine 
law) cannot be amended. Hence, gold and silver are bought and sold by weight as per 
Shari'ah (divine law) and attract the command of weighable and wheat, barley, dates and 
salt are defined by Shari'ah (divine law) as measurable so they attract the command of 
trading by measure. The usage of custom may be otherwise but that does not change the 
command of Shari'ah (divine law). Hence, the criteria for a transaction of gold or silver 
being permissible, weight will be considered. If gold is gold for gold and silver for silver 
then it is necessary for weight to be equal for equal and it Is not allowed that weight should 
be less or more. If any one sells or buys the measurable like wheat then it will not be 
allowed if he sells one kilogram of wheat for one kilogram, but it will be correct if wheat is 
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equal in measure (of capacity) from both sides (However, we have stated previously that 
Imam Abu Yusuf 41>, of the Hanafis contends that custom and usage will dictate whether 
any things is measurable weighable and the Hanafis go by his verdict.) The same command 
applies to barley, dates and salt. 
If Shari'ah (divine law) has not classified anything as weighable or measurable then custom 
will be followed. Thus, iron and copper are exchanged by weight in usage, so it is 
necessary that transactions of these should be by weight - equal for equal. If they are 
unequal then riba will be deemed to have been applied.1 
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2809. Sayyiduna Abu Sa’eed al-Khudri «+4, narrated that Allah’s Messenger ai go 
eads said, “Payment for gold is by gold, for silver by silver, for wheat by wheat, 
for barley by barley, for dates by dates and for salt by salt, like for like 
(homogeneous) and (exchange being made) hand to hand. Hence, whose gives more 
or demands more is as though he has received interest or paid interest. The receiver 
and giver are at par (in guilt).”2 
TRANSACTION OF GOLD & SILVER (OF HOMOGENOUS NATURE) 
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2810. Sayyiduna Abu Sa'eed al-Khudri «sà»; narrated that Allah's Messenger ži 4o 
gin sacle said, “Do not sell gold, except like for like and do not increase one part over | 
another, Do not sell silver for.silver, except like for like and do not increase one part 
over another. Do not exchange prompt delivery with delayed delivery.”3 

COMMENTARY: This hadith is evidence that even gold jewellery or silver ornaments 
must be exchanged with gold and silver of (same) equal weight. It is not permitted to 
collect ‘making charges’ because that would amount to interest. 
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1See: English translation of Hidaya v2 pg 6596. Darul Isha’at Karachi. And Tirmidhi v1 pp 530, 531. 
(English tr) Darul Ishat, Karachi. 

2 Muslim # 82-1584. 

3 Bukhari # 2177, Muslim # 75-1584, Nasa’‘i # 4570, Muwatta Maalik # 30 (Buyu), Musnad Ahmad = 
93. 
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2811. Sayyiduna Ma’mar ibn Abdullah «+ # ,», said that he often heard Allah’s 
Messenger ¢l salou Lo say “Provision for provision (should be) like for like.” 


CREDIT IS DISALLOWED IN EXCHANGE OF THE HOMOGENEOUS THINGS 
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2812. Sayyiduna Umar «+ 4) .», narrated that Allah’s Messenger ply «Je ai lo said, 
“Gold for gold (equal for equal too) is riba (interest) unless is hand to hand. Silver 
for silver is interest unless it is hand to h and. Wheat for wheat is interest unless it 
is hand to hand. Barley for barley is interest unless it is hand to hand. Dates for 
dates is interest unless it is hand to hand.”? 
COMMENTARY: There can be three possibilities of exchange of things of the same jins (the 
homogeneous). 
(i) They are either weighable or measurable. 
(ii) They are either spot delivery (cash) both ways or deferred both ways. 
(iii) | They are spot one side but deferred for a few or more days on the other side. 
Of these three, the first possibility is allowed for buying and selling provided they are 
equal for equal in that if they are weighable they are of equal weight and if measurable of 
equal measure, and both ways they are spot. 
The other two are not allowed even though they be equal for equal in gadr and 
homogeneous because they are deferred payment both way or one way. 
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2813. Sayyiduna Abu Sa'eed «sà =», and Sayyiduna Abu Hurayrah «sài +; narrated 
that Allah’s Messenger l~ jalcài 2 appointed a man (as an officer) over Khaybar. He 
brought him (when he came back) dates of very good quality. He asked him. “Are 
all dates of Khaybar like that?” He said, “No, by Allah, O Messenger of Allah. 
Rather, we take a sa’ of this kind for two (sa’) and two sa’ for three (sa’ of the poor 
quality).” He said, “Do not do that. Rather, sell them all for dirhams and then buy 
the dates of very good quality for dirhams.’ And, he said, “The same applies when 
anything is sold by weight.” 


1 Muslim # 93-1592. 

2 Bukhari # 2134, Muslim # 75-1586, Abu Dawud # 3348, Darimi # 1247, Nesai i # 1558, Ibn majah # 
2759, Muwatta Maalik # 38 (Bayu) Damin # 2578. 

3 Bukhari #2201, Muslim # 95-1593, Nasa’i # 4553, Darimi # 2577, Muwatti Maalik # 21 (Buyu) 
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COMMENTARY: The same command applies to things bought and sold by weight as 
applies to measurable. ‘If two homogeneous things are exchanged, it is not allowed to give 
less weight of the superior things against the interior, Rather, the inferior things may be 
sold for money and of that money the desired superior may be bought. 
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2814. Sayyiduna Abu Sa’eed narrated that Sayyiduna Bilal «+ # >) came to the 
Prophet plate i Lo with dates of good quality. So, the Prophet lye ii Jo asked - 
him. “From where have you bought these?” He said, “I had some inferior dates. So, 
I exchange two sa’ of that with one sa’ (of the superior ones).” He said, “Ah! That's 
exactly riba! Exactly riba! Do not do it, but when you intend to buy (the choicest), 
sell the (inferior) dates in a deal apart and then buy (the superior) with it (meaning 
with the proceeds).”! 

TWO SLAVES FOR ONE 
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2815. Sayyiduna Jabir «sà»; narrated that a slave came and pledged allegiance to the 
Prophet el~ jae ài o emigrate (promising to inove from his native land to the Prophet 
pl yazteai! Jc), He said not know that he was a slave. Then, (after some days) his master 
came looking for him. The Prophet plated! said to him, “Sell him to me,” and he 
bought him for two black slaves. After that, he never took a pledge of allegiance from 
‘any one without (first) asking him whether he was a slave or a free man.”2 | 
COMMENTARY: We know from this hadith that it is allowed to take or give against one 
slave two. Also, it is permitted to deal in those things that do not attract riba, in such a way 
that less is exchanged for more. According to sharh us sunnah (Prophet's gly ale àl go 
practice), the ulama (Scholars) have deduced from it that it is allowed to take or give two 
animals against one on the spot even if they are of the same jins (specifies) both way, or of 
two jins. But, the ulama (Scholars) differ on whether it is permitted to give and take animal 
against animal on credit. Some of the sdhabah (Prophet’s Companions) e¢* ù s»; did not 
approve it, as also Ata ibn Abu Ribah 4ts.>) and Imam Abu Hanifah dias». They cite that the 
prophet pluyale dt te forbade credit transaction of animal against animal. However, some 
sahabah (Prophet’s/Companions) «¢4i,,2, said that it is allowed and Imam Shafi’ das, also 
subscribed to this opinion. = 





1 Bukhari # 2312, Muslim # 96-1594, Nasa’i # 4557. 


2 Muslim # 123. 1602, Tirmidhi # 1243, Musnad Ahmad # 14778, Ibn Majah # 2869, Abu Dawud # 
3358. 


64 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


HOMOGENEOUS ITEMS OF UNKNOWN QUANTITY AGAINST KNOWN 
QUANTITY DISALLOWED 
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2816. Sayyiduna Jabir «« 4 >) narrated that Allah's Messenger jade ài ġo forbade 
_ the sale of a pile of dates of unknown measure against dates of a specific measure.! 


COMMENTARY: (the word (5), measure, not weight, is used for dates.) 

The pile of dates could be more or less than the specific measure of dates. Such 
exchange would be usurious. This kind of transaction is forbidden for things of a 
homogeneous nature, of the same jins. But, this kind is not forbidden for heterogeneous 
things, because it is allowed to buy and sell things of different kinds of more or less 
quantities against one another. 


BUYING SELLING GOLD 
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2817. Sayyiduna Fadalah ibn Ubayd «sù s») (Ansari) narrated that on the day (of the 
battle) of Khaybar he had bought a necklace of gold adorned with gems for twelve 
dinars. When he removed the gems, he found that it was worth more than twelve 
dinars. He informed the Prophet „~ yds à ue about it and he said, “It should never be 
sold till they are separately valued.”? 


COMMENTARY: If two things on which riba might operate are traded with one another 
both being of the same jins and one of them contains something heterogeneous then this 
trade is disallowed. Thus if an ornament has gold and pearls, then it may only be exchange 
with other gold, like for like and equal for equal, after its pearls are removed from it the 
same applies to silver. The transaction of exchange in either case may be in money or in 
any other form, the gems, pearls or such like must be removed first. This command is made 
to prevent homogeneous things being exchanged with excess or deduction and thus 
become usurious. 

If jewellery of gold with its ornaments (gems, etc.) is sold against silver whether silver 
coins or otherwise, or silver jewellery with gems etc. is sold against gold whether gold 
coins (ashrafis) or otherwise, then in such cases the ornaments (gams, etc.) need not be 
removed. This is because things of different jins may be bought and sold against one 
another with excess and deduction too. Any reduction or addition does not amount to 
interest. i 


1 Muslim # 42. 1530, Nasa’i # 4547. 
2 Muslim # 90-1591, Tirnfidhi # 1259, Abu Dawud # 3352, Nasa’i # 4573, Musnad Ahmad 6-21. 
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SECTION II cpt jadi 
PROPHET'S pL y,J¢4i,.L0 PREDICTION ABOUT RIBA 
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2818. Sayyiduna Abu Hurayrah «så s»; narrated that Allah’s Messenger pl.jale ai Lo 
said, “A time will come over the people, certainly, when no one will be spared from 
receiving riba. If he does not take it, he will get its vapour nevertheless. (Some 
versions have instead of ‘its vapour’: ) or get its dust.”1 
COMMENTARY: Its (,+«) or (,44) (dust) implies its effects. When that time comes and 
anyone manages to live without consuming interest, he will endure its effects nevertheless. 
For instance, he might be employed with a person who is engaged in interest taking or 
giving, or, be associated with him in any way, or have business relations with him etc. 
when the field of interest expands to every kind of business and industry and economy (as 
it is today), the merchandise on which interest is paid will come in the hands of everyone. 
For example, in these our times, a man may be exceptionally pious and god fearing, 
abstaining even from the doubtful, but when he buys toffees for his children, how can he 
be sure that what insignificant thing he buys has not gone through any stages of interest 
payments and receipts. The hadith says the same things: a time will come when the curse 
of interest will be so wise spread that knowingly or unknowingly every one will be 
involved in it somehow or other. There will be those who involve themselves in it on 
purpose, but here will also be some who are absolutely unaware that they are affected by it. 


ELEMENT OF INTEREST IN TRANSACTIONS OF HETEROGENEOUS NATURE IS 
PERMITTED 
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2819. Sayyiduna Ubadah ibn as-Samit narrated that Allah’s Messenger pl- jade ài Lo 
said, “Sell not gold for gold, silver for silver, wheat for wheat, barley for barley, 
dates for dates, or salt for salt except equal for equal and hand to hand. But, you 
may sell gold for silver, silver for gold, wheat for barley, barley for wheat, dates for 
salt and salt for dates, hand to hand (meaning spot deliveries), as you wish.”2 
COMMENTARY: If two homogeneous things are bartered then they must be exchanged 
equal for equal and hand to hand. If two heterogeneous things are bartered than the 
transaction must be hand to hand and it is not necessary that they be equal for equal. 


1 Abu Dawud # 4560, Ibn Majah # 2254 (or 2278). 
2 Nasa’i # 4560, Ibn Majah # 2254. 
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2820. Sayyiduna Sa'd ibn Abu Waqqas «s à >») narrated that he heard Allah’s 
Messenger pl- gads Äi Le being asked about purchase of dry dates for fresh dates. So 
he asked, “Do fresh dates lose weight when they become dry?” He was told “Yes!” 
He then disallowed that.! 
COMMENTARY: The Prophet p=; ae di wv disallowed barter of fresh and dried dates 
because that defeats the condition of both being and will become a usurious transaction. 
Imam Maalik ài a-~, Imam Shafi’I à a>, Imam Ahmad 4 «>», and most other ulama 
(Scholars) as also the Hanafi imams, Abu Yusuf ja», and Muhammad dita», abide by this 
hadith. However, Imam Abu Hanifah dita», has said that homogeneous dry and fresh fruit 
are allowed to be bartered, provided fruit of both sides are equal in weight or quantity 
(qadr). He classified this hadith as nasi’ah, saying that the disallowance in the hadith is if 
one p[arty gives prompt delivery while the other defers delivery. His deduction is 
supported by another hadith: “The Prophet elyale aio forbade exchange of fresh dates 
with dried when it is a credit sale.” | 
Besides, the command that applies to dried and fresh dates applies equally to all fruit 
including grapes, etc. It also applies to dry and fresh meat. 


EXCHANGE OF FLESH & ANIMALS 
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2821. Sayyiduna Sa’eed ib al-Musayyib «+ 4 s») reported in a mursal form that 
Allah's Messenger pljas ài lo forbade sale of meat for animals. He also said that 
sale of meat for animals was a kind of gamble of the days of ignorance.? 


COMMENTARY: Imam Shafi 4 «>, cites this hadith to say that it is unlawful to barter 
meat with an animal, even if the meat is of an animal of the same jins as the animal 
traded or of another species, whether that animal is lawful food or not. But, Imam Abu 
Hanifah a>, says that this thing is allowed because that which is weighed is sold for 
that which is not weighed and in such cases it is not necessary that both times be equal. 
This sort of business is permitted but delivery must be prompt both ways. The hadith 
disallows the transaction of animal against when delivery is not on spot, but prompt c on 
one side and deferred on the other. . 


1 Tirmidhi # 1229, Abu Dawud # 3359, Nasa’i # 4545, Ibn Majah # 2264, Muwatta Maalik # 22 (Buyu), 
Musnad Ahmad 1-175. 
2 Sharh us sunnah (Prophet's glu yale glo practice). Muwatta Maalik # 64 (Banu). 
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2822. Sayyiduna Samurah ibn Jundub «+ 4,2, narrated that the Prophet pi~ jas ài te 
forbade sale of animals for animals if payment was to be deferred to a later date.1 
ABOUT CREDIT ON HETEROGENEOUS THINGS 
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2823. Sayyiduna Abdullah ibn Amr ibnal-Aas «+4 >; narrated that the Prophet 
qin sale aii le instructed him to prepare equipment for an army (to be able to join it 
himself). So, when the camels fell short (and some people, Abdulllah +s à s») 
among them, could not get a camel), Prophet jade ùi o instructed him to take 
(as loan) a camel against the camels of zakah (Annual due charity) (when he 
could get it). So he took a camel against two camels of zakah (Annual due 
charity) payable when he got them.? 

COMMENTARY: Loan or debt is allowed only of such a thing as has a like of it. This 
means that the debtor will be able to return the like of what he borrows, for example, rice, 
eggs, meat, cash etc. These things are called („%) (mithli - like). It is not proper to borrow a 
thing the like of which is difficult to return to the creditor. Such things are called (o zè) 
(ghayr mithli - unlike). 

In this hadith, the Prophet plo yale aie instructed Sayyiduna Abdullah «+ 41,,») to borrow a 
camel from someone on the condition that when the camels receivable against zakah 
(Annual due charity) arrived, he would repay his debt. Now according to Imam Abu 
Hanifah a>, it is disallowed to borrow a ghayr mithli thing and the camel is one such. 
Hence, the Hanafis say that at the time the Prophet el- jaleài Lo had given this instruction, it 
was permitted to borrow ghayr mithli things too. But, later the permission was withdrawn, 
so this hadith stands abrogated. l 

However, Shaykh Abdul Haq ù4a>, has regarded the command of this hadith as based on 
Bai’ (buying and selling) and said that it seems that it is allowed to borrow an animal 
against an animal. However, our ulama (Scholars) (of the Hanafi school) have disallowed it 
in the light of the (previous) hadith of Samurah «+ 4,.», (# 2822). Hence, Toorpushti da 
has classified this hadith of Abdullah ibn Amr «s à „2; as da'if (weak) while the hadith of 
samurah «sà»; is much more sound than this. Therefore, the Hanafis abide by the hadith 
of Sayyiduna Samurah ssåi >). 

Or, the Prophet et- jads ài Lo had given this instruction when the barter of two homogeneous 
items was not regarded as riba if exchanged on loan or debt. But, when this sort of 
exchange was classified as riba, this hadith was abrogated. 


1 Tirmidhi # 1241, Abu Dawud # 1237. Nasa'i # 4620, Ibn Majah #2270, Musnad Ahmad 5-12. 
2 Abu Dawud # 3357, Musnad Ahmad 2-171. 
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2824. Sayyiduna Usamah ibn Zayd «sà»; narrated that the Prophet pl yateai sho said, 

“Riba (interest) is found in credit transaction.” 

According to another version: “In a hand-to-hand transaction, there is no riba.”! 
COMMENTARY: If two equal qadr things are bartered on credit, one of them paying cash 
and the other promising to pay later then though the jins may be different and they be 
equal for equal, the element of riba is found in the transaction. Thus if anyone gives barley 
for wheat then deduction and addition is allowed in this transaction provided it is hand to 
hand transaction but if one of the sides defers payment then this thing is disallowed and it 
will amount to interest. 

If two people exchange two things of the same jins equal for equal and take delivery on the 
spot then it is allowed and it is without interest. If both things are not of the same jins then 
reduction and increase is allowed in the transaction and there will be no element of interest 
provided delivery is on spot both ways. 

. WARNING AGAINST INTEREST 
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2825. Sayyiduna Abdullah ibn Hanzalah «s % ,», ghasil al-mala’ikah (meaning, he 
who was given both by the angels) narrated that Allah’s Messenger plagado či lo said, 
“One dirham of riba that a man takes knowing that it is interest is more serious 
than committing adultery thirty six times.” 
Bayhagi reported it from Sayyiduna Ibn Abbas «+ 4.2, with the addition that the 
Prophet ol ye, Le also said, “If anyone’s flesh is nourished with the unlawful then 
hell is better for him.”? 
COMMENTARY: This warning applies to one who consumes riba knowing. But, it also applies 
to one who takes riba unknowingly while he is careless in being unaware of the commands. 
One who consumes interest is worse than him who commits adultery because Allah has 
spoken more angrily about him than about the latter. He says about the interest receiver. 


res Vo pil) 4332.55 UN) GB 35 1355 
{....be notified of war from Allah and His Messenger.} (2: 279) 
Every sensible man known what a declaration of war means. If Allah and His Messenger 


1 Bukhari # 2179, Muslim # 102-1596, Nasa’i # 4580, Ibn Majah # 2257, Darimi # 2580, Musnad 
Ahmad 5-200. 
2 Musnad Ahmad 5-225, Daraqutni and (from Ibn Abbas «4,2 Bayhaqi in Sha’b ul Eeman. 
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declare war against anyone; or if anyone is at war against Allah and His Messenger 4eai_Le 
ews, then what,can.be said of his deprivation, wretchedness and utter ruin in both worlds? 
The. ulama (Scholars) say that such a serious warning and strong anger is not merely 
because there is a practical straying when one deals in interest but since it is not easily 
detected one strays into wrong belief too so that most people do not believe that interest is 
forbidden. They are misled mentally to such an extent that they say that interest is lawful. 
This leads them to disbelief ultimately. This means that they cannot hope for forgiveness. 
In contrast, adultery is a very bad thing, a grave sin and every religion condemns it. No one 
say that it is allowed. 

Why is it said to be thirty six times worse? Only Allah and His Messenger «l~ yeàs o know why. 
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2826. Sayyiduna Abu Hurayrah «să s2) narrated that Allah’s Messenger plo yate dio 


said, “Riba (interest) has seventy parts. The lowest (of these in importance) is that a 
man has sexual intercourse with his mother.” 
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2827. Sayyiduna (Abdullah) Ibn Mas'ud «săi»; narrated that Allah's Messenger „Lo 

givy ale dt said, “Receipts from interest may seem abundant but the end is poverty 

(meaning deprival of blessings).”2 
COMMENTARY: This is not a mere warning but a fact that there is not good or blessing in 
the property derived through interest. The result is it wastes away leaving no trace at all. 
This reality is observed in our day to day lives. The Qura anys about it: 

(FANE BM) BLE 333.56 Mig $5.25 
{Allah blots out usury and augments charity} (2 276) 

This verse mentions both interest and charity at once. While pointing out the contradiction 
in these two things, it also discloses their diverse natures. Without any greed or 
reimbursement, man gives charity only to please Allah while he devours interest from 
others without compensating them, out of greed multiplying his disgrace. The intention of 
doers on both sides is different: one seeks Allah’s pleasure the other invites His anger. 
The exegetes say that these results will be seen in the next world. The interest-taker will get 
nothing in the hereafter but punishment while the property given in charity will provide 
him everlasting honour and comfort. Besides that, some effects of these things are 
witnessed in this world too. Millionaires become paupers overnight when they have made 
money through interest earnings. Not all rich men go through this experience but usurous 
people do lose money’so rapidly. 
We should not be.deceived by the fleeting luxury of the usurous people, for in spite of all 


1 Ibn Majah # 2274. 
2 Ibn Majah # 2279, Musnad Ahmad 1-395. 
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things that they possess, they lack comfort. This comfort is available only through 
spiritual peace. This is available sometimes to people without their possessing anything 
at all, not only to men but also to animals, but not available to some who have 
everything. Even sleep evades then. 

How stupid are they who-wear themselves out for the sake of the means to comfort but 
have nothing of comfort. 

This state of their continuous uneasiness and mental discomfort causes them to be hard- 
hearted and wretched. They have no mercy for the poor and needy. They are very cruel. 
These traits can never earn them respect. They are looked down upon and detested. They 
do not get even the most elementary respect from fellowmen. 


INTERNATIONAL UNCERTAINTY IS BROUGHT ABOUT BY THE DEVOURERS OF 
. INTEREST 
When we are speaking of it, let us examine another side of interest taking. Progress in the 
scientific field and intense materialism has changed man’s outlook of survivaland manner 
of thinking. He uses all his talents to gain material progress and has deprived his thought 
and his emotions of the ability to distinguish between good and bad. He now concentrates 
. on the superfluous worldly momentary gains and is a prisoner seeking physical ease. 
The result is that the hitherto accepted truths are now rejected. Centuries old ideologies are 
considered to be worthless and unworkable. 
Islam regards interest as unlawful for every individual and every section of people at all 
times in all conditions. However, some seemingly educated people are put off from the 
true path of religion and Shari’ah (divine law) by modern thought into the labyrinth of 
ignorance. They say that the disallowance of interest is not only impossible to observe in 
these times but also a hurdle and obstacle to commercial success and to material 
prosperity. They hold that the current economic order based on interest is necessary for the 
common good of all people and for their prosperity. They consider the large capitalist 
countries, who have entangled the developing countries in the web of interest, as the only 
hope for the prosperity of mankind. Rather, it is their own selfish motives that the big 
powers hope to grind and they suck the blood of the poor in the same manner as 
individuals used to do in the past. 
The poor developing countries are under a burden of debt and mounting interest. The 
result is that they obey the dictates of the large capitalist countries and there is utter 
unrest everywhere... 


AN OBJECTION: some people having acquired modern education assert that the riba 
forbidden in: the Quran is not the customary interest. It was usury charged on loan 
advanced to the poor and needy-who faced dire circumstances. The cruel lender, instead of 
helping the hard-stricken, advanced a loan with a specified rate of interest that broke the 
back of the borrower. He took full advantage of the man’s plight. Those people who say 
that the Quran does not forbid interest assert that it forbade that kind of usury. Any similar 
usury collected today also falls under purview of that prohibition and such usury is 
charged by private lenders and individuals. Today’s commercial agencies, banks and other 
such institutions deal in a different kind of interest business. They pay rather than receive 
interest. The poor people can invest a small sum of money and get regular returns. Hence, 
according to these people. present-day interest is not disallowed. 


_ THE ANSWER: Any command of Islamic Shari'ah (divine law) concerns the principles and 
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the entire Its operations is not changed by parts and kinds. Whatever Shari'ah (divine law) 
has declared as forbidden, is forbidden wholly with all its parts and kinds. No one has a 
right to exclude only portion of Allah’s Command from operation or to limit its operation. 
For instance, no one can say about the prohibition of wine that the prohibition applies to 
wine of the ancient times served in bad quality vessels, but since vessels of today are good . 
quality and production is in a refined, scientific manner, the command should not apply 
anymore. Only one who'is ignorant of the Shari’ah (divine law) will say such a thing. If the 
commands of the Quran are changed in this way, then nothing will remain prohibited, not 
even gambling, theft, robbery, adultery, indecency, etc. Every evil is not done in the same 
way as it was done in the past. This does not mean that they become allowed. 
Now, let us examine the question of riba. The Quran prohibits riba not once but in many 
verses of different surahs. More than forty ahadith declare that it is disallowed. None of 
these - not even a single word of them - gives a hint that the prohibition of riba is on a 
‘particular occasion or a particular situation. Nowhere is it stated that the prohibition 
applies to individual transactions of riba and not to trade dealings. Rather, historically, it is 
wrong to say that when the Quran was revealed the only kind of interest applicable was 
cHarged to the poor and commercial interest dealings never existed. If we study the 
background of the revelation of the verses, we shall learn that apart from private 
transactions, commercial transactions of interest were also common. The Arabs, 
particularly the Quraysh, w2re merchants and they paid and received interest for trade 
purposes. Baghawi ataa~) has written that Sayyiduna Abbas «41.2, and Sayyiduna Khalid 
ibn Walid «sà v») did business in partnership. They traded with the Banu Thaqif of Ta'if. 
Abbas «sù s») ad a heavy amount of interest receivable from them. When he demanded 
from. them his past dues, the prophet reminded him that the Quran had made riba 
unlawful, and instructed him - his paternal uncle - to write off the large amount of money. 
He announced this is the sermon of the farewell pilgrimage in these words: 
MES ze oF WE Lob Clay Se RST hy S55 25S 3 aod os 

[The riba of pre-Isamic days is written off. The first of these from our riba that I 

write off is the riba of Abbas ibn Abdul Muttalib.] 
There are other examples of tribes and families having claims of interest on other tribes and 
families: because of their mutual business dealings. Loans ate not known to have been 
extended generally for personal needs but there were business transactions continuously. 
In fact, they had regarded riba to as a kind of business. The Quran rejected this idea and 
warned those who advocated it. 
As for the banks paying interest to the poor on their depdi, this is a deception. These 
deposits are loaned to businessmen and industrialists expand their businesses and 
industries. They pay interest to bank out of their huge earnings and banks pay a paltry 
some to their depositers..The true beneficiaries from the banks are the’ rich, and the 
deprived are the poor. Instead of depositing the money at the bank, the poor ought to _ 
invest in a small business. . 
The few rich take large loans and control much of the industry and business and drive out 
the small traders. Business that could have been of benefit to the whole nation comes 
down in the hands of a few people. Prices rise and the poor are squeezed. The interest that 
they earn on their-deposits goes into thin air.... 
This is why Islam has disallowed interest whatever its form. 
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2828. Sayyiduna Abu Hurayrah «să „2; narrated that Allah’s Messenger pjate ài ghe 
said, “On the night I was taken to the heavens (which was the night of al-Isra or al- 
Miraj). I came across people whose bellies were like houses. There were snakes in 
them what could be seen from outside their bellies. I asked, ‘They are those who 
consumed riba.” 
PROPHET'S el- jale ài o CURSE ON INTEREST RECEIVERS 
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2829. Sayyiduna Ali «+ .#,,») narrated that he heard Allah’s Messenger lye a! Lo 
curse those people who received interest, those people who paid it those people 
who recorded the transaction and those people who declined to give sadaqah 
(charity). Also, he forbade wailing.” 
COMMENTARY: Those who decline to give sadaqah (charity) could also be those who 
prevent others from giving sadaqah (charity). They could also be those who do not pay the 
- wajib (obligatory) sadaqah (charity) which is zakah (Annual due charity). 
Wailing includes to praise the dead person and to cry loudly in a shrieking voice. It is a 
very undignified act. 
UMAR'’S sù s»; EXPLANATION OF RIBA 
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2830. Sayyiduna Umar ibn al-Khattab «să s>; said, “The last of what was revealed 
(of the Quran) was the verse of riba, but Allah’s Messenger pljas ài Jo was taken 
without his explaining it to us. So abstain from usury and what is doubtful.”3 
COMMENTARY: We have stated in the very initial pages that even before Islam profit was 
taken at a specified rate on loans and debts, during the jihiliyah (ignorance period). When 
the Quran forbade riba, the Prophet pL+y ade & Lo not any imposed the command on the 
interest as known and practice at that time but he also gave it a wider application as 
explained in the previous pages. However, he did not live long after the verse was revealed 


and could not expound the command beyond that. 
Sayyiduna Umar «+4i,,.2, meant to ask “was the application limited to the six things only or 


1 Ibn Majah # 2273, Musnad Ahmad 2-363. 
2 Nasa’i # 5103. 
3 Ibn Majah # 2276, Darimi. 
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did the Prophet pl- jale č o name them only or did the Prophet pl» jatsàt Lo name them only 
by way of example? (hadith # 2808). (They were gold silver, wheat, barley, dates and salt) 
As we explained, the imams who came later drew out a rule and included other things too 
according to the rule. 
In short, before the revelation of the Saran: the Arabic word riba was used in the sense; ‘to 
receive profit on the amount given as loan.’ It was practiced all over Arabia. The people of 
Arabia understood only this particular thing as riba and there was no confusion or doubt 
about this word. Therefore, when the Quran announced that riba was disallowed, no one 
found it difficult to understand to obey the order. However when the prophet el- jas ài he 
unlarged its sphere in the light of a revelation and they were at variance with what the 
Arabs had under stood and additional to what they knew as interest and, by a coincidence, 
the Prophet elo ate ăi Le died before explaining those addition as practically, Sayyiduna 
Umar «sà v; found it difficult to fathom their details. So, he made ijtihad and pursued a 
safe course. He said that riba should be abandoned completely where it was very clear and 
known as per usage, and also the mutual buying and selling which was pointed out by the 
Prophet pl-yaleai Lo to be riba. He also said that anything that created doubt or was similar 
to riba should be given up too. 
A MISUNDERSTANDING: Some people have used this saying of Sayyiduna Umar äg?) 
«s to cast doubt on riba in general. However, he only had wondered whether the six things 
that the Prophet ply ate a 0 had named as usurous were the only ones or others which 
were like them came in the same category. He was worried that the people might suppose 
that only these six transactions were usurous accord not be careful about others. This is 
why he instructed the people to abstain from the doubtful and those that were similar to 
the six things named by the Prophet -Jate in which there was likelihood of interest being 
practiced. 
While his words were about these things specifically, tnese people included all kinds of 
interest in this saying. They did more mischief by alleging that umar’s «+41,.», words meant 
that interest (receiving and giving) was not disallowed. 

CREDITOR SHOULD NOT ACCEPT GIFT OF THE DEBTOR 
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2831. Sayyiduna Anas 4s 4 .», narrated that Allah’s Messenger uy «le a1 sho said, 
“When one of you lends some money (to someone) and the debtor sends him a gift 


or offers him an animal to ride, he must neither ride it nor accept it unless this had 
been customary between them before that.”! 


COMMENTARY: The creditor must not accept any sort of a gift from his debtor because 
that might look like interest. Whether the creditor earns from the debtor is counted as 
interest. However, if the two had been used to exchange gifts then the creditor may 


1 Tbn Majah # 2432, Bayhaqi in Shu’ab ul eeman # 5532. 
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accepied the debtor’s gift because, in this case, he would not be under pressure to give him 
a present. Rather, it would be a reciprocal gesture. 

It is reported about Imam Abu Hanifah aa», that he had lent money to someone. One day, 
he went to his home to get a repayment. He waited outside in the heat for the man to come 
out but did not stand in the shade of his house because, though there was no bar to it in 
Shari'ah (divine law), yet it was against perfect righteousness to benefit from the shade of 
the man’s wall. He stood in the sun for a very long timé before the man came out. This was 
his perfect example « of taqwa (piety) that he refrained from the shade of the debtor's wall. 
It is written in Malabudminha that according to a hadith if a loan is liable to benefit the 
lender then it is regarded as riba. The lender must not accept the borrower's invitation, too 
unless they were on friendly terms already visiting one another. It is also written that it is 
makruh (disapproved) for the lender to use the shade of the borrower's wall. 
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2832. Sayyiduna Anas «s á 2) narrated that the Prophet eloyate à Lo said, “When a 
man extends a loan to another man, he should not take a gift.” 
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2833. Sayyiduna Abu Burdah 41>, son of Abu Musa «s à s», narrated that when he 

came to Madinah he met Sayyiduna Abdullah ibn Salaam «sà», who said to him, 

“You are in a land where riba is common. So, if you have right over anyone 

(meaning that if any one is your debtor) and he presents you a load of straw, or a 

load of barley, or a bundle of grass, do not take it because that is interest.”2 
COMMENTARY: The ulama YScholars) say that every loan to which a condition of some 
sort of profit is attached is riba (or interest). Every gain that the lender derives from the 
borrower because of the pressure of the debt of gratitude for it is interest. l 
RULING: If the creditor derives some benefit from the debtor before advancing to him a 
loan then it will depend on whether the profit was promised (previously) and was part of a 
condition. If it was promised and part of a condition then there is no doubt whatsoever of 
its unlawfulness. That profit is riba (or interest). If it was not previously promised and part 
of a condition then scholars differ on its status. Inam Muhammad àias>; holds that it is 
allowed. A section of them, however, say that it is disallowed. The correct thing, however, 
say that it is disallowed. The correct things, however, is that if the profit is bestowed 
because of a pressure or out of gratitude, or to gain time or to be excused (from 
repayment), then it is unlawful in any case. If it is out of regard, kindness or already 
existing relationship then it is u undoubtedly allowed. 


1 Bukhari in his Tarikh and so it is in al-Muntaqa. 
2 Bukhari # 3814. 
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While it is disallowed to fix the terms of the debt, the correct thing is that there is no harm 
is fixing the term. The ruling is that if a debt is given and received on condition of a fixed 
period of times, then that period of time will be binding as a condition but noit binding as a 
debt. If the creditor demands his money before the specified time, then he has the right to 
do it and the debtor must try his utmost to repay the debt. 

If a person loans some money on condition that it should be repaid in a certain city then 
this condition as a binding is unlawful. 

Some people deposit their money in bank for safe keeping without taking profit or interest 
on it. The fact is that the money which is deposited in banks is not preserved exactly as 
deposited but is invested in business. So, it is not a trust or safe-keeping, but becomes a 
debt. These people may not take interest on their money but they do help those who collect . 
interest by loaning money in a way, and to aid those who give or take interest is a sin. 
‘Hence, it is not proper to deposit one’s money in a bank. 


CHAPTER - V 
SALES & PURCHASE THAT ARE DIS-ALLOWED ING 2 tegia ko 


The Shari'ah (divine law) of Islam has forbidden some forms of business transactions as 
_also buying transactions as also buying and selling of some things. Some of these are 
forbidden because the dealings and those things are unlawful, like Bai’ batil (vain sale as of 
wine, swine, etc.) and Bai’ fasid (not legal). Some others are disallowed only because of 
dislike for them, like engaging in business at the time of the adhan on Friday. 
Those that are forbidden because the dealings or the merchandise are unlawful are, 
according to the Hanafi School, of two kinds: 

(i) Bai’ fasid. 

(ii) Bai’ batil. 
BAI’ FASID: It is a business transaction that is correct in so far as the principles of Bai’ are 
found in it, but is not lawful because some conditions for the Bai’ (sale and purchase) to be 
sound are lacking, so it is necessary to cancel such a transaction. The jurists call it mashru’ 
binafsihi (legal by itself) but manu_biwasfihi (illegal because of the conditions and 
characteristics) 
BAT BATIL: It is a business transaction that is not recognized by Shari'ah (divine law) 
because it is neither correct in terms of the principles of Bai’ (buying and selling) nor lawful 
as for as its conditions and characteristics are concerned. 
We may now present some rulings on this subject to elaborate on the foresomg definitions. 
It is also necessary to know more of the subject of this chapter. 
If the (&) (mabi) - that which is sold and bought is not ‘property’ in the eyes of Shari’ah (divine 
law) then sale and purchase of such a thing is Bai batil (invalid, void) Examples are blood, 
carrion, free person, mukatab, urine and a very worthless thing. Also, if the mabi’ 
(merchandise) is ‘property’ but it is not a decent item then its buying and selling is batil if sold 
for money, but if it is bartered against another thing then the sale of that thing is fasid and ‘of 
this property that is not a decent thing is batil. Examples of such things are wine and swine. 
The difference between Bai’ batil and Bai’ fasid is that in the former case the thing sold 
never comes in the possession of the buyer. In the latter (Bai’ fasid), nothing applies to it 
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before handing over possession but after possession it becomes property of the buyer as an 
unlawful or, forbidden thing, and it is binding on him to pay for it in cash, but it is wajib 
(obligatory) on him to annul the sale even after taking possession provided the mabi’ is with 
the buyer in its exact form. 

Selling milk that is yet in the udders of an canali is batil (void), (for, that may not really 
exist. Its udders may seem to be full and if milk is sold on that basis, there might be no milk 
at all but the udders could be swollen for some other reason. In such cases, sale of 
purported milk would be a deceptive, fraudulent act. . 
It is also not allowed to sell birds that fly in the air unless they are trained to return. It is 
allowed to sell a flying pigeon. 

Similarly, it is disallowed to sell fish that have not been caught but are still i in the sea, or are 
caught and released in a pond from where they. can be caught only in a net. 

Other sales disallowed are the unborn in the womb of a female slave or an animal, the pear] 
that is in the shell and the meat of an animal before it is slaughtered and skinned. 

It is disallowed to sell the hair of a pig. However, these hair may be used to sew the gunny 
bags which are laden on the back of beasts of burden after filling them with provision, etc. 
Human hair may neither be sold nor put to use in any way. 

Any sale that might cause altercation is fasid. Examples are sale of wool on the back of a 
goat, link of a chain nailed on the ceiling orie yard of cloth from a large piece of cloth or a 
sale in which time of payment of price is defined vaguely like ‘when it will rain or high 
winds will blow I shall pay you. However, if in all these cases, the buyer does not revoke 
the transaction and the seller gives delivery to the buyer by removing the link from the 
ceiling or tearing one yard from the large piece of cloth and the buyer specifically defines 
dates of payment, then the sale shall be carefully transacted. 

A sale and purchase transaction is fasid when fasid (not legal) condition is placed. A fasid 
condition obstructs the correct execution of the transaction. It is favourable either to the 
seller on to the buyer. For example, the seller may sell a house but impose a condition that 
he would use it for a month before handed it over, or the buyer may buy a piece of cloth on 
condition that it is delivered to him duly stitched. Or, the nabi’ (that which is sold) may 
stand to gain when a human being - male or female slave - is sold, when a seller stipulates 
that the buyer must set the slave he buys free, or get him or her married. Condition of this 
kind are fasid and a business transaction also becomes fasid because of them. 

If a buyer stipulates that he should be handed over ownership then that is not contrary to 
the correct execution of the agreement to sell. So it is not fasid. If a trader stipulates while 
selling, say cloth, that the buyer should not re-sell it then though this condition is contrary 
to the transaction, it is not fasid because no one stands to benefit from it. 

If anyone sells a horse and stipulates that the buyer should make the horse fat then though 
this condition is favourale-to what is sold yet, not being a human being who is eligible for 
the benefit, the condition is not fasid. But, the condition will be vain and dropped and the 
Bai’ will be proper. 

The books of fiqh (Islamic jurisprudence) have more details of Ba’ fasid and batil. They 
must be studied so that such business transactions as are unacceptable by Shari'ah (divine 
law) may be avoided. 

It is necessary to expound some more rulings. 

It is unlawful for a seller to cheat in weights and measures and for a buyet to deduct from the 
agreed price at the time of payment. Those who contravene it, the Quran has warned them thus: 
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{Woe to the defrauders.} (83: 1) 
It is unlawful to delay payment without reason; to the seller for the price of the item sold 
and for a prompt debt and to the labourers. The Prophet gl yate ai io said, “Any delay (in 
payment of demand) by a rich man is oppression (or cruelty). So, pay the labourer his 
wages before his perspiration dries.” 
It is reported that when the Prophet el. yaledi,e paid anyone his dues, he paid more than the 
wajib (obligatory) amount. If the dues were half wasq, then he paid one wasq. If the dues were 
one wasq, he paid two wasgs. He used to say, “This is your right and as much more is paid 


from me.” We must remember that the additional paymént is not interest. It would have been . - 


regarded as interest, if the addition was stipulated beforehand. If there is no advance 
condition and the payer pays more, then it is allowed, and, in fact, it is mustahab (desirable). 
When dealing with anyone to break a promise is makruh (disapproved), fraud and 
falsehood. It turns lawful earnings into unlawful. So, it is essential to refrain from these 
things. Once the Prophet pljas die examined a pile of wheat at a shop and found them 
moist deep inside. The shopkeeper explained that rain water had seeped into the pile. The 
Prophet pl sled Jo said, “You ought to have placed the moist wheat on top o that no one 
might be cheated). Know! He who deceives a Muslim does not belong to us.” 

There are other kinds of business transactions; Bai’ murabahah (to sell at a profit over cost 
price) and Bai tawliyah (<3) to sell at cost price). In these transactions, the cost price must 
be disclosed to the buyer without reduction nor addition. If the seller has incurred 
additional cost on that for incidentals like labour cost, octroi, etc., then he must add them to 
his cost price and disclose to the buyer that he had spend ‘so much money’ on procuring 
that thing instead of saying that he bought it for so much, which would be a lie. 

If any one sells a piece of cloth for rupees ten and, while the buyer has not paid the money 
to him, he re-purchases it from the buyer for half the price, or at the same price but with 
another piece of cloth too then this transaction is not correct. If he does so then it will 
amount to riba. It is unlawful to use anything bought before obtaining its possession when: 
it is a movable thing (Jse--) - movable thing that is scld/bought). Thus, to sell a movable 
item before taking possession of it is disallowed. 

Someone bought from a seller something that is measured in a scale! after measuring it as a 
measure. He had it duly measured in the scale by the seller. Then he sold by the seller. 
Then he sold it to another as a measure. Now, it is necessary for this second buyer that he 
must first have it duly measured in a scale by the first buyer who in his seller. Only after 
that may he use it or sell it to another person because the first (weighing or) measurement 
is not sufficient. It is better to have it measured afresh lest it turns out to be more and that 
could be the seller’s property. 

If a Muslim makes an offer of a price while he discusses a bargain to buy or sell something, 
or a Muslim has sent proposal of marriage to a woman then no one else is permitted to 
make a counter offer or proposal unless the first person has been spurned. 

It is makruh (disapproved) to engage in a business transaction at the time of adhan on 
Friday because any activity at that time interrupts the preparations for the salah (prayer) 


? Perhaps measure of capacity. 
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which are wajib (obligatory) on the worshipper. If there are many mosques around where 
the salah (prayer) of Friday is observed, then one must suspend business activity when the 
adhan is called in that mosque in which he will pray. 

If two slaves whether both grown up or young, or one grownup and the other young, are 
closely elated to one another as mahrams then it is makruh (disapproved) and forbidden to 
sell them separately. Some ulama (Scholars) say that this sale is unlawful. 

It is disallowed to sell the fat of the dead. 
Imam Abu Hanifah dt», regards sale of oil of the impure as allowed. But, other imams regard. 
it as disallowed. Imam Abu Hanifah äus», regards as makruh (disapproved) the sale of human 
excrete when nothing is mixed with it, but if ashes, etc. are mingled with it then it is allowed. 
Imam Abu Hanifah «>, holds that it is not allowed to sell dung and it is also not allowed 
to use it for one’s benefit. 

The king or any ruler should not determine prices of the things. It is makruh (disapproved) 
for them to do so. However, if the merchants commit excess in raising prices of provision 
and other things and the masses are worried because of that, then they are allowed to ny 
prices on the'advice of experienced and adept people. 
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2834. Sayyiduna Ibn Umar «s à „2; narrated that Allah's Messenger plejade ài gho 
forbade muzabanah. It is that a man sells the fresh fruit of his garden. If it is dates, 
then for dried dates by measure. (For instance, if any one has ten measures of dried 
dates then he takes that for ten measures of fresh dates on his tree by approximate 
measure). Or, if it is grapes, then for raisins by measure. (So, muzabanah is to sell 
fresh fruit on the tree for dried fruit). Or - as Muslim transmits - if he has a field 
then (the muzabanah ) he sells it for a measure of corn. (It means that he buys a 
measure of wheat from another approximating the produce in his field). Are 
Prophet pi yaJedi_ le forbade all these kinds of exchanges. 
According to another version (also of Bukhari and Muslim): He forbade 
muzabanah, saying, “Muzabanah is that fresh dates on the tree are sold to someone 
for his dried dates by a specified measure. The seller says, ‘If it is more, that is 
mine. And if it is less, that is on me.”! 

COMMENTARY: The word ‘muzabanah’ is derived from (13) (zaban) meaning. ‘to push 

away’ ‘to put off.’ 

The prophet ploy ate ai Jo forbade Bai’ muzabanah because this transaction is based on 

surmise and approximation. The two parties are likely to either benefit or suffer loss. So, 


1 Bukhari # 2205, Muslim # 76-1542, Tirmidhi (narrated zayd ibn habit) # 1304, Nasa’i # 4549, Ibn 
Majah # 2265, Muwatta Maalik # 23 (Buyu) Musnad Ahmad 2-7. 
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that might treate altercation and bad blood between them. And they might push one 
another away. 

Of the two versions, the first defines muzabanah with fruit implying a general application. The 
second uses the word ‘dates.’ It does not exclude other fruit but refers to dates as an-examples. 
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2835. Sayyiduna jabir as à >, narrated that Allah’s Messenger pl) ae dt Jo forbade 
Mukhabarah, muhaqalah and murabanah. And, muhagalah is that a man sells a 
cultivated field for one hundred faraqs of wheat. And, muzabanah is that he sells dates. 
on the palm trees for one hundred faraqs (dates that are in stock). And, mukhabarah is _ 
to rent one’s land at one-third or one fourth portion of cultivation as rent. 
COMMENTARY: Faraq is a measure of capacity of three sa's. And farq is also a measure of 
capacity larger that faraq. It is merely an example that the hadith determines the figure of 
one hundred faragqs. 
A previous hadith gave the same meaning of muzabanah as this gives of muhagqalah. 
However, muzabanah has a wider application. It covers fruit as well as fields and corns 
while muhagalah is used only for fields and corn. However, sometimes muzabanah is used 
for fruit only.. 
Mukhabarah is to give one’s land for cultivation to someone else. The person to when it is 
rented may be asked to give as rent one third or one fourth of the produce. 
This hadith disallows Mukhbirah,.too, because it is a form of wages, and wages remain 
concealed in it. Besides, that which is to be received in lacking or non-existent. Nothing can 
be determined of that which is non-existent. 
Mukhabah is also called muzari’ah, but they are different in that in the former, seed is 
provided by the cultivator while in the latter by the owner of the land. 
Both muzari’ah (and mukhabarah) are not allowed by Imam Abu Hanifah ža.) ás clear 
from this hadith. But, the two companions Imam Abu Yusuf sta, and Imam Muhammad 
hao y, say that they are correct. The Hanafis observe the ruling of these two imams, because 
this thing is needed very often and encountered many times. If not allowed then people 
will face much trouble. 


9 


gés ga lad 58 HES 5 251515 a5 adios Aes ge A) $5 15525 8 Sb ates rary 


(Calaois) ui guais gó 
2836. Sayyiduna Jabir as à ç») said that Allah’s Messenger szja is o forbade 
muhagalah, muzabanah, mukhabarah, mu’awamah and thunya, but permitted ‘araya.! 


COMMENTARY: The-first three kinds have been defined previously. Mu’awanah is to sell 
fruit on trees one year, two years, three years or more in advance, Thunya is to sell the fruit 
on the trees excepting on unspecified quantity (which is not sold). 


1 Muslim # 85-1536, Tirmidhi # 1317, Musnad Ahmad 3-313. 
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Araya is plural of ‘ariyah. It is a palm tree given to a needy and poor person by its owner 
for its fruit. 

The hadith means that after some people gave one tree or two from their garden to a poor ` 
man, and when he happened to come to his tree and they too were in the garden with their 
families, they did not like that, so they gave to him some dates from their own possession 
instead of from the tree and let him depart. They retained the dates on the tree themselves. 
The Prophet pl yateai_Lo let this practice continue. However, it is allowed as long as it is less 
than five wasqs but not proper if more than that. This is stated in the hadith of Sayyiduna 
Abu EA asăi 2; to follow (# 2838) 
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2837. Sayyiduna Sahl ibn Abu Hathmah «+4\,,2, said that Allah’s Messenger ea,» 
wi» disallowed sale of dates (on a tree) for dried dates. But he allowed concerning 


ariyah after estimating (those on the tree) what they would weigh when dry (so that 
the poor may be given as many dried dates). The owners may (take the dates on the 
tree and) eat the fresh dates. 
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2838. Sayyiduna Abu Hurayrah «s å s»; said that Allah's Messenger ¢l.j ae ai Jo gave 

permission regarding the sale of araya that their amount when they would dry might be 

estimated (and as many dried dates may be taken against them). But (this kind of sale 

is) with the proviso that they be less then five wasqs or as many as five wasqs.> 
COMMENTARY: The proviso of less then five wasqs is because this permission is only for 
the needy, and anyone (cannot need more then five wasq but) needs only less then five 
wasgs. The ulama (Scholars) are unanimous about less then five wasqs but disagree about 
five wasqs. It is better to observe the permission for less than five wasqs. Moreover, the 
ulama (Scholars) include the rich also in this permission. So, the permission may be said to 
be for both, rich and poor. Wasq is a measure equal to sixty sa’ (It is a camel load.) 
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2839. Sayyidunz Abdullah ibn Umar «+4),,», said that Allah’s Messenger plu jasle ài Lo 
forbade sale of fruit till their good condition was apparent. He forbade both the 


1 Elsewhere it is stated to be for one year. 
2 Bukhari # 2191, Muslim # 2-1540, Nasa’i # 4542. 
3 Bukhari # 2190, Muslim # 1541, Abu Dawud # 3364, Tirmidhi # 1305, Muwatta Maalik # 14 (Buyu). 
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seller and the buyer. i 
According to another version in Muslim: he forbade sale of palm trees (meaning, 
dates) till they were red and yellow (meaning, ripe). He also forbade sale of ears of 
corn till they had turned white and were safe from disease.1 
COMMENTARY: The seller is forbidden lest he take someone’s money without providing 
-~ him anything. The buyer is forbidden lest he incur loss, for, he might buy unripe fruit but 
before it ripens a natural calamity might destroy it. 
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2840. Sayyiduna Anas «s à ç») narrated that Allah's Messenger plejade dt Lo alad 
sale of fruit till it tuzhiya. He was asked, “What is tuzhiya?” He said, “Till it turns 
red.” Then, he said, “What do you say that when Allah withholds the fruit (from 
becoming ripe), why should any of you take the property of his brother?”2 
COMMENTARY: Given the two sides of the seller and buyer, the best course is to preserve 
and wait. When the fruit is ripe, buying and selling may be done. 


DISALLOWED TO SELL FRUIT BEARING TREES IN ADVANCE BY MANY YEARS 
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2841: Sayyiduna Jabir «s % „») said that Allah's Messenger pljas ăi o forbade that 
anyone should sell fruit years ahead. He also ordered that anyone stricken by 
calamity must be Bailed out for losses suffered through blight.3 


COMMENTARY: The hadith recommended to the seller that he should remit some money 
if he has not received payment from the buyer before some calamity or harm befell his 
purchases. If he has already received the payment then he should return some money to 
him though he is not bound to do so but as a gesture of goodwill. The Prophet plo yale aii uo 
command in this regard is to show that it is mustahab (desirable) and it aims to invite the 
seller to a moral duty. As for as the juristic ruling is concerned, the seller is under no 
obligation to make any concession. The buyer is responsible for every profit and loss of that 
which he has bought. If he bought item is lost through a calamity, the buyer alone suffers 
the loss. Nothing is wajib (obligatory) on the seller once possession is taken of the item. 
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2842. Sayyiduna Jabir «+ 4.2, narrated that Allah’s Messenger pjate ài Lo said, “If 
you have sold some fruit to your brother and a calamity (or blight) strikes the fruit, 


it is not lawful to you to take anything from him. How would you take your 
brother's Property unjustly?”4 


1 Bukhari # 2794, Muslim # 49-1531, Abu Dawud # 3367, Ibn Majah # 2214. 

2 Bukhari # 2198, Muslim # 15-1555, Nasa’i # 4526, Muwatta Maalik # 11 (Buyu). 

3 Muslim # 101-1536, 17-1554, Abu Dawud # 3374, Nasa’i # 4531", Ibn Majah # 2218, Musnad Ahmad 3-309. 

4 Muslim #14. 1554, Abu Dawud # 3470, Nasa’i # 4527, Ibn Majah # 2219. . 


82 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


COMMENTARY: The commentary of the previous hadith may be read with this hadith 
too. The command in this hadith must be observed if the buyer suffers total loss of his 
property because of a calamity or disease. If there is some loss then the seller must make 
some compensation. 

Ibn Maalik ata», explained that if the sold property is ruined before going into the buyer’ 
hand, the seller must bear the loss. If it happens after the buyer takes possession of the 
property then the seller must not take anything from the buyer as a mesure of taqwa (piety) 
and good manners. 


MOVABLE PROPERTY MUST NOT BE RESOLD BEFORE RECEIVING POSSESSION 
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2843. Sayyiduna Ibn Umar «s & ,», harrated that the People bought grain in the 
upper area of the market and also sold it there in its place. So, Allah’s Messenger 
eljá ài le forbade them to sell it as its very place. (It should be moved from there 
and sold thereafter)! 
COMMENTARY: The bought property must first be taken in one’s possession before being 
re-sold. A movable property is taken possession of by taking it away to some other place, 
even if it is very near. 
If the item purchased is bought by measure or weight then the buyer must have it taken 
immediately after it is measured or weighed. If it is purchased without weight or measure 
then it must be taken away without weighing or measuring. In short a movable property is 
resold only after taking its possession. 
This hadith ought to have been placed in Section II because it is not found in both Bukhari 
and Muslim at it is there: Bukhari # 2167, Muslim # 33-1527. 
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2844. Sayyiduna Ibn Umar «sä =»; said that Allah's Messenger ein yade ait Lo said, “If 
any one buys grain then he must not re-sell it before taking full possession of it.”2 
2845. Sayyiduna Ibn Abbas «s 4 .», narrated with the words: “before he has 
measured it.”3 
COMMENTARY: This had been explained in the previous commentary about first taking 
possession. Imam Shafi’I ai4.>) and of the Hanafis, Imam Muhammad dita>, hold that both 
movable and immovable property must not be re-sold before first taking possession of it. 
Imam Maalik dita», said that only grain should not be sold before taking possession. Other 
things may be sold. Imam Abu Hanifah é1s>) and Imam Abu Yusuf 44>, hold that it is 
allowed to re-sell land (immovable provertv) before taking possession of it but none of the 


1 Bukhari #2167, Muslim # 33. 1527, Abu Dawud # 3493, Nasa’i # 4606, Muwatta # 42 (Buyu) 
2 Bukhari # 2126, Muslim # 32-1526, Abu Dawud # 3492, Nasa’i # 4604, Ibn Majah # 2226, Ibn Majah 2-22. 
3 Muslim # 32-1525, Abu Dawud # 3496, Tirmidhi # 1991 Ninsa’i # 4597, Ibn Majah # 2227. 
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movable properties may be sold before taking possession. The views of Imam Muhammad 
à>; are the same apparently. 

The version of Ibn Abbas «så»; means that the seller's weighing in the presence of the 
buyer is sufficient. It is not necessary for the buyer to weigh it all over again. ; 
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2846. Sayyiduna Ibn Abbas «sà =»; narrated that, “That which the prophet ade Ài glo 
ei; disallowed was to sell grain before taking possession of it.” And, Sayyiduna 
Ibn Abbas «+ à s»; said that he thought that eve Eim was like grain in the 
application of this command.! 
COMMENTARY: According to the interpretation of this hadith by Sayyiduna ibn Abbas „%3 
asà just as it is not allowed to sell grain before taking it into possessions. It is also disallowed 
to sell any thing before one receives possession of it. This was the presumption of Ibn Abbas 
ais)» He felt that the same rule applied to 2 eying other than grain’ as to grain. 
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2847. Sayyiduna Abu Hurayrah «sà 2; narrated that Allah's Messenger pljas äi gho 
said,. Do not go out to meet riders (of the caravan with grain, etc.) to conclude 
business with them and no one among you must buy against another. Do not bid 
against each other. No one from the city may sell for a villager (or a man of the 
desert). Do not tie up‘ the udder of the camels and sheep. If anyone buys such 
animals after this has been done to then he has two options to choose from other 
milking them; he may keep them if he is pleased with them or he may giving also. 
no sa’ of dates. 
Another version say; “He who buys a sheep whose udders were tied up has.three 
days within which he may decide to keep it or return it. If he returns it, their he 
must also give alongwith it one sa’ of grain but not wheat.”2 

COMMENTARY: The Prophet -jats å sLv forbade traders in a town or city to go out of it 

and buy from in-coming trade caravans that which they have brought for sale. This closed 

the door to deception of the visiting men who might otherwise be deceived into selling at 

prices lower than those prevailing in the city markets. 

If two people are conducting a bargain do hot interfere by outbidding the buyer or quoting 

a lower price than the seller’s to the buyer, or persuading the buyer who has bought on 


1 Bukhari # 2135, Muslim # 30-1525. 


2 Bukhari # 2150, Musilm # 11-1515, Abu Dawud # 3443, Nasa’i # 4487, Ibn Majah # 22389, Muwatta 
Maalik # 96 (Buyu). 
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khiyar to return his purchase so that you would get him a better bargain. It is very bad to 
unsettle someone in order to gather some gain oneself and if it is not done to collect some 
gain but only to disturb others and mess up their business then it is very bad. 
Some ulama (Scholars) say that this thing is disallowed as long as the business of those 
people does not contravene Shari'ah (divine law). However, if they do something that is 
disapproved by Shari'ah (divine law) like selling snatched or stolen property, then it is 
allowed to have their transaction annulled. 
The next command is (w) is to provoke and to deceive. If two people are finalizing a 
bargain, a third person intervenes and speaks highly of the thing that is being sold and 
quotes a higher price for it not within intent to buy but to make it look like a better bargain 
for the buyer. The prophet disallowed it because it is the worst form of deception. 
A city dweller is disallowed to sell for a villager his grain that he brings to the city to sell. 
He might offer to do the job for him quickly and at a better price but the Prophet ae ài Jo 
ey forbade this because it is to keep Allah’s creatures away from profit. Imam Shafi’I ata, 
said that this is forbidden and the Hanafis regard it as makruh (disapproved). 
To tie the udder of an animal is also a form of deception. A person who wishes to sell his 
milk-yielding animal stops milking it for a couple of days or a few (times of) milking before 
offering it for sale. Its udder will bulge and buyers might be deceived into thinking that it has 
much milk. If anyone is deceived into buying such an animal and discovers that the animal 
yields little milk, then he has option to return, or retain, the animal. If he returns it then he 
must also give with it one sa’ dates to cpmpensate for the milk of the animal he had used. 
A question arises here. Why are datesgiven instead of returning the milk or paying its price? 
The answer is that some of the milk may have been produced in the amimal’s udder after it 
became the property of the purchaser and some was already there at the time of purchase. 
So it is impossible to determine how much milk should be returns. The Prophet plu yaledi, Lo, 
therefore, determined that one sa’ of dates be paid alongwith the animal to the seller 
irrespective of the quantity of milk consumed. It resembles thé diyah (or blood money)’ 
which is a fixed amount of one hundred camels for unjust killing irrespective of the statues 
and standing of the slain person. 
Imam Shafi’I i>, goes by the hadith and says: that the option to cancel or retain the 
transaction remains with the buyer as stated in the hadith. But, Imam Abu Hanifah su, 
disagrees and says that the command in thé hadith is withdrawn, saying that it was 
enforced before riba was made unlawful. 
Ibn Hajr 41a>, explains the concluding portion of the hadith that one sa’ dates should be 
given not wheat. The reason is that dates.and milk were the main diet of the Arabs. This is 
prescribed even if the seller may be willing to take any thing instead of dates. Some people 
say that if the seller agrees, anything may be given instead of dates. 
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2848. Sayyiduna Abu Hurayrah «sà s»; narrated that Allah's Messenger pljas ài gho 


said, “Do not go forward to meet the caravan that brings grain, etc. If anyone goes 
forward and meets them and buys from them, then when their chief comes to the 
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market he has option (to revoke the sale).”1 


COMMENTARY: The ulafna (Scholars) say that it is forbjdden to proceed out of the city to 
the incoming caravan if the intention is to buy from them to the disadvantage of the 
citizens as well as of the caravan to whom the market price is not disclosed. However, if the 
citizens are not caused loss and market price is not concealed from the merchants of the 
caravan who are not cheated, then. this is not’forbidden. ' 

The Shafi’is say that when the chief or members of the caravan come to the city and 
discover, the true price structure which is higher than what they had been paid, then they 
have the option to revoke the sale dnd take back the grain (or whatever they had sold) or 
they may keep the sale intact. If they learn that the buyer has paid a higher price or the 
ruling price then they have no option. 

The Hanafi view point is that the Chief on the members of the caravan will have this option, 
only when they learn on coming to the city that the buyer had committed a fraud with 
them. If it is not so then they have no option. 
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2849. Sayyiduna Ibn Umar «sà»; narrated that Allah's Messenger plejade àl o said, 


“Do not go out to meet the (merchants who bring the) merchandise. Rather, wait till 
it is brought to the market.”2 


INTERFERE NOT IN OTHER’S BUSINESS DEALINGS 
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2850. Sayyiduna Ibn Umar «s & s», narrated that Allah’s Messenger «l= als àl ho 
said, “No one must make an ates above his brother’s deal. And, no one must 
propose a woman when his brother has already made a proposal unless he gives 
him permission.” 
COMMENTARY: The first part of the hadith has been explained against hadith # 2847. 
Similarly, if anyone has proposed marriage to a woman, then no one else may propose to her. 
This is disallowed if the two sides have agreed on a dower and other formalities attached to 
marriage and only the formal ceremony (of oath taking) remaining to be concluded. 
These disallowances of interference in anyone's business bargains and marriage proposal are 
only for so long as the two sides do not give up their efforts or withdraw from their discussions. 
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1 Muslim # 17-1519, Abu Dawud # 3437, Tirmidhi # 1225, Nasa’i # 4501, Ibn Majan # 2178, Darimi # 
2566. 

2 Bukhari # 2165, Muslim # 14-1517, Abu Dawud # 3436, Tirmidhi # 1224, Darimi # 2567, Musnad . 
Ahmad 2567, Musnad Ahmad 2-91. 

3 Bukhari # 5142, Muslim # 8-1412, Abu Dawud # 2081, Nasa’i # 3243, Ibn Majah # 1868, Darimi # 
2176, Muwatta Maalik # 2 (Mikah), Musnad Ahmad 2-42. 
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2851. Sayyiduna Abu Hurayrah «+ 4.>, narrated that Allah’s Messenger p~ jale ài lo 
said, “No one should outbid the bidding of his brother Muslim.” 
COMMENTARY: This command applies when the two sides have agreed on a price. After 
this, it is makruh (disapproved) for anyone to offer a higher price and mess up their 
transaction. However, though makruh (disapproved), the sale will be correct. 
Ibn Hajar a>) said that the ‘Muslim’ in the hadith includes the dhimmi (non-Muslim 
resident of a Muslim country who pays the jizyah), the mu’ahid (with whom a Muslim has 
an accord) and the mustamin (who is under a Muslim’s protection). 


A CITY DWELLER MUST NOT SELL FOR VILLAGER 
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2852. Sayyiduna Jabir «s à») narrated that Allah’s Messenger pijac ài Lo said, “No 
city dweller must sell for a villager. Leave people alone, Allah gives them provision, 
some from others.”2 
COMMENTARY: The villagers may be left to themselves so that they may sell grain 
brought by them to the city dwellers at low prices. This will benefit the city dwellers too. 
The remaining portion of the hadith has been explained against the hadith # 2847. 


TWO WAYS OF DRESSING AND BUSINESSES DISALLOWED 
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2853. Sayyiduna Abu Sa'eed al Khudri «sà >, said that Allah’s Messenger ae às Lo 
e3 forbade two ways of dressing and two kinds of business transactions. He 
disallowed mulanta (Scholars)rah and munabadhah. In a business transaction. 
Mulama (Scholars)sah is that a man (the buyer) touches another’s (seller’s}: garment 
(that he wishes to buy) with his hand whether it is night or day, without.turning it 
over beyond that (touching). And, munabadhah is that a man throws his garment to 
another and the other throws his garment. This confirms their deal, without any 
inspection or (verbal) expression of willingness. One of the ways of dressing is to 
wrap the Samma’ and samma’ is for a man to put his garment over one of his 
shoulders in such a way that his other side is bare. The other (manner of dressing 
which is disallowed) is for a man to wrap himself up in his garment while he sits in 

_ such a way that nothing of it covers his private parts. 


1 Muslim.# 9-1515, Ibn Majah # 2172, Musnad Ahmad 2-259. 

2 Muslim # 20-1522, Tirmidhi # 1227, Abu Dawud # 3443, Nasa'i # 4495, Ibn Majah # 2176. 

3 Bukhari # 5820, Muslim # 3-1512, Abu Dawud # 3377, Nasa'i # 4515, Ibn Majah # 2710, Darimi # 
2562, Musnad Ahmad 3-95. 
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COMMENTARY: Mulama (Scholars)sah was a way of buying and selling without any oral 
exchange of words during the jahliyah. It was a wrong method, so the Prophet pluyate at Le 
disallowed it. 
Munabadhah was a method in which both parties did not find it necessary to examine the 
merchandise. They simply threw their garment on one another. This too was a practice of 
the jihiliyah (ignorance period). So it was disallowed, too. 
Samma is as described in the hadith. However, it has another meaning, more clear Sia 
well-known it is that someone puts a garment over himself in such a way that he is covered 
from head to toe and his hands too are inside. His body is not bare from where. Obviously, 
a person in this garb is totally helpless and immovable. So, the Prophet ploy ale a be 
disallowed this sort of dressing. 
He also prohibited the form of dress in which a person sits on this buttocks and keeps his 
knees erect wrapping a garment round his knees and back leaving his satr (private parts) 
(private parts) uncovered (so if it disallowed). But if any one wraps a garment round 
himself in this way with his private parts covered too then this is not disallowed 
In passing we may Say that it is masnun to sit with hands round one’s upright knees (soles 
on the ground, flat). . 

BAI’ HASAH AND GHARAR FORBIDDEN 
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2854. Sayyiduna Abu Hurayrah «sä 2; narrated that Allah’s Messenger pl- jade ài le 
forbade Bai’ hasah and Bai’ gharar.! 

COMMENTARY: Bai’ hasah is when a buyer tells the seller that when he hits a pebble at 
his ware, Bai’ would become wajib (obligatory). Or, the seller tells the buyer that he has sold 
him that thing of his merchandise on which his pebble lands. Or, he says, “I have sold to 
you this piece of land till where your pebble falls.” This method of business was customary 
during the jahiliyah (ignorance period). The Prophet pl yaseai le disallowed it. 

Bai’ gharar is the transaction in which the thing sold is unknown or not in the hands of the 
seller. It is like fish in the water, a bird in the air or a runaway slave. 


BAI’ HABAL UL HABLAH DISALLOWED 
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2855. Sayyiduna Ibn Umar «+ 4i,», said that Allah’s Messenger pl- sade ài lo forbade 
Bai’ hablul habalah. This was practiced by the people of the jahiliyah (ignorance 
period). It was that a man would buy a she-camel that would be born to a she-camel 
that was yet in its mother’s womb (He would not pay its price till then.)? 
COMMENTARY: It is disallowed because that which is offered for sale is non-existent. 
When it is not allowed to sell what an animal carries in its womb then how could it be 


1 Muslim # 4-1513, Tirmidhi # 1234, Abu Dawud # 3376, Nasa'i # 4518, Ibn Majah # 2194, Darimi 
2563, Musnad Ahmad 2-250. 

2 Bukhari # 2143, Muslim # 5-1514, Tirmidhi # 1233, Abu Dawud # 3380, Nasa’i # 4625, Ibn Majah # 
2197, Muwatta Maalik # 62, (Buyu) Musnad Ahmad 2-15. 
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allowed to sell what the yet unborn would deliver? 

Some people define Bai’ habal u! habalah is the sale of a pregnant she camel on the promise 
of payment for it when her young one is born. Sayyiduna Ibn Umar «+ ai s»; took this 
meaning, for this is how he has explained the concluding portion of the hadith from (ss 
t+) (and would pay then). 


DISALLOWED TO CHARGE FOR A STALLION’S COVERING 
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2856. Sayyiduna Ibn Umar «+ 4 s») narrated that Allah's Messenger plj ade àl Le 

disallowed (them) to charge for pairing male and female (animals).! l 
COMMENTARY: It is forbidden to charge money for letting someone use one’s male 
animal to copulate with his females. For one thing, the male may or may not pair with the 
female when left among them, and the other is that the female might or might not become 
pregnant most of the sahabah and jurists said that this thing is unlawful. However, to lend 
the male animal to pair with the females is mustahab (desirable), and it is proper to accept 
any gift from the owner of the female animal after the male is lent. 


DISALLOWED TO SELL WATER 
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2857. Sayyiduna Jabir «s & .») narrated that Allah’s Messenger emj ade àl sho 
forbade seeking a return-for pairing a he camel with a she camel and selling 
water and land to be tilled.? 
COMMENTARY: If anyone gives to another person his land and water on condition that 
the two things belong to him while the other would toil on the land and sow his seed but 
he would take a certain share of the produce. This is called mukhabarah. See commentary 
to hadith # 2835, 2836 for this term. 


DISALLOWED TO SELL EXCESS WATER 
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2858. Sayyiduna Jabir «s äs»; narrated that Allah’s Messenger ljal å Jo forbade 
the sale of excess water.3 


COMMENTARY: If anyone has water beyond his needs then he must not keep it away 
from others to sell it. Rather, he must disburse it gratis, if they need it to drink or to water 
their animals. However, if they. need it for their plants and fields then he may charge them 
for the water. 
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2859. Sayyiduna Abu Hurayrah «+4.,», narrated that Allah’s Messenger J+ ăi Lo 
1 Bukhari # 2284, Tirmidhi # 1277, Abu Dawud # 3429, Musnad Ahmad 2-14. 


2 Muslim # 35-1565, Nasa’i # # 4670. 
3 Muslim # 34-1565, Ibn Majah # 2477. 
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vy said, “Do not sell excess water lest it become necessary to sell herbage that 
grows from it.”1 
COMMENTARY: Selling water necessitates selling herbage. If animals cannot have water 
without paying for it then it amounts to selling herbage of pasture. This means the it is 
disallowed to sell herbage too. 
However, the ulama (Scholars) disagree on whether the disallowance is tahrimi or tanzihi. 
It seems more probable that it is tanzihi. 
DO NOT DECEIVE 
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2860. Sayyiduna Abu Hurayrah «sà»; narrated that Allah's Messenger plu jals äi gho 
passed by a heap of grain. When he put his hand into it, his finger felt the 
moistness there. He asked, “What is this, O owner of the gain?” He said, “Rain 
water has gone into it” So he asked, “Why did you not bring the moist portion on 
the top? The people would have seen it. He who deceives does not belong to me 
(and does not follow my path).”2 


SECTION II | ci jadi 
BAI THUNYA FOKBIDDEN 
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2861. Sayyiduna Jabir «s å», narrated that Allah's Messenger »l+,.W1¢ a) lo forbade 
the Bai’ thunya unless (the exception) was specified. 
COMMENTARY: When a seller sells something but makes an exception of a part of it without 
disclosing how much, then it is Bai’ thunya. The Prophet ployade dt J.0 forbade this transaction. 
But, it he says clearly how much of the sales he would exclude, then this sale is allowed. 


SELL FRUIT ONLY WHEN RIPE 
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1 Bukhari # 2353, Muslim # 38. 1563, Tirmidhi # 1276, Abu Dawud # 3473, Ibn Majah: # 2478, 
Muwatta Maalik # 29 (Abdiyah) Musnad Ahmad 2-273. 

2 Muslim # 164-102, Tirmidhi # 1319, Ibn Majah # 2224. 

-3 Muslim # 85-1536, Abu Dawud # 3404, Tirmidhi # 1294, Nasa'i # 4633, Musnad Ahmad 3-364. 
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2862. Sayyiduna Anas «+ 4 ç»; narrated that Allah’s Messenger gly ate a Le 
disallowed sale of grapes till they were black and of grain till they hardened.! 
(Tirmjidhi Abu Dawud did transmit it from Anas «+4,,, ) 
(And) Sayyiduna Anas «s ù s», said that he forbade the sale of dates till they were 
ripe. This is the addition is al-Masabih, but it is transmitted by them from) Ibn 
Umar «sù +) (who) narrated that the Prophet ¢lu,«1e411. forbade sale of palm trees 
till the fruit was ripe (brilliant in colour). | 
COMMENTARY: The compiler of Mishkat has pointed out two discrepancies in al- 
Masabih by Baghawi. 44>). The second portion is narrated by Ibn Umar asà s»; not Anas 
acd), and the words in it are (jax) not (Judlex). 


WRITING OFF DEBT WITH DEBT 
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2863. Sayyiduna Ibn Umar «sà»; narrated that the Prophet +L- gale glo forbade Bai’ 
al-Kali bil Kali (debt for debt at a later date).3 
COMMENTARY: The word kali’ or kali is derived from kala (ss). It means ‘delay, 
deferring, deb.’ 
- Selling debt for debt is to buy something on the promise of payment at a future date when 
the merchandise would be delivered. But, the buyer is unable to pay on the due date, so he 
requests the seller to put off the due date with a raised sale price. The seller concedes. The 
transaction is thus concluded without delivery of the item or payment of money. The 
Prophet pl sated te forbade this sale because possession is not handed over in this kind. 
Some people describe this sale in another manner. It is that a debt is transferred from one 
debtor to another. This too is disallowed. 


BAI’ URBAN 
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2864. Sayyiduna Amr ibn Shwayb à 4>) reported from his father from his 
grandfather that Allah’s Messenger plj aJe ăi Lo forbade Bai’ urban 4 (which is a 
transaction with an unrefundable deposit if the buyer retracts).5 
COMMENTARY: Bai’ urban is a transaction in which a buyer pays an advance to the seller 
which would be adjusted when the balance price is paid, but if the buyer fails to pay the 
balance and take delivery then the advance would be forfeited. The Prophet ploy ale at Lo 
forbade because the sale is invalid. | 
However, Sayyiduna Ibn Umar «¢ #2, and Imam Ahmad å>, hold that Bai’ urban is 
allowed. The Hanafis say that if the advance is returned to the buyer when he fails to make 


1 Tirmidhi # 1232, Abu Dawud # 3371, Ibn Majah # 2217, Musnad Ahmad 3. 221. 

2 Tirmidhi # 1230, Abu Dawud # 3308, Muslim # 1535, Nasa'i # 4565, Musnad Ahmad # 4493. 
3 Daraqutni # 269 (Buyu) | 

4 Some places it is spelt urban - 

5 Abu Dawud # 3502, Ibn Majah # 2192, Muwatta ibn Maalik # 1 (Buyu) 
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the payment and complete the deal then it is permitted. 
BAI’ MUD TAR DISALLOWED 
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2865. Sayyiduna Ali «+4,,», narrated that Allah’s Messenger pl- sileä glo forbade Bai’ 
mudtar, Bai’ gharar and sale for fruit before it turns ripe.’ 
COMMENTARY: Bai’ mudtar is a forced buying in which the buyer Sees the seller to 
sell. It falls under the purview of Bai fasid (defined in the introduction to chapter V). The 
word Bai’ is used here in the sense of buying. 
Alternatively, mudtar means ‘helpless.’ ‘needy,’ who is compelled to sell his property 
owing to a hardship or circumstances for example, a debtor might sell his belonging or 
some of them to repay his debt and he does that throwawav prices. So it is not proper for 
anyone to buy his property at low prices and take adW¥antage of his plight. Rather, he 
should be helped by advancing a loan to him or paying him the full price for what he sells. 
In this case the buying will not void or invalid, but it will be correct though with dislike. 
Previously, Bai’ gharar has been explained (see hadith # 2854). 
Also, sale of unripe fruit has been treated earlier (see hadith # 2839, 2840). 


NOT ALLOWED TO CHARGE FOR PAIRING ANIMALS 
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2866. Sayyiduna Anas «4,2, narrated that a man from kilab asked the Prophet äi 4e 
ejas about lending a male animal to pair with a female on hire. He disallowed 
him to do so. However, the man said, “O Messenger gl- jade ài o of Allah. We lend 
the male to pair with a female and are given a gift.” So, he gave him permission to 
receive the gift.? 
DO NOT SELL WHAT YOU DO NOT POSSESS 


r 


2155 Gite BK ALT o aias ai A Je al J 545 ate ae Je ees &£5 (YAW) 

af) Í s fil ha A 5345 JAS gkg 3255 255 I6 Bb 5 551523 153515) 45 Cd AJ 

rt E 

2867. Sayyiduna Hakim ibn Hizam «+ 4.) saio, “Allah’s Messenger py ce dhe 
forbade me to sell that which I do not possess.” 

According to another version: He said, “I asked, O Messenger of Allah, someone 


comes to me and wishes to buy from me something that I do not have, so I buy it 
from the market for him.’ He said, ‘Do not sell what you do not have.’ 


1 Abu Dawud # 3382, Musnad Ahmad 1-116. 
2 Tirmidhi # 1278. 
$ Tirmidhi # 1237, Abu Dawud # 3503, Musnad Ahmad 3-402, Nasa’i # 4613, Ibn Majah # 2787. 
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COMMENTARY: There can ie two cases 5 of this: 

(1) He-neither“owns that thing nor has it with him. In this case, the sale is not 
correci at all. 

(2). He'does not own it but has it in his hands and it belongs to someone else. In 
this case, the sale is correct only with the owner’s permission. If he sells it 
without the owner's permission then Imam Ahmad 44>) Imam Maalik dts, 
and Imam Ahmad 4 «>, hold that the soundness of otherwise of the sale 
depends on the owner's willingness. If he approves then it is correct, otherwise 
not. On the other hand, Imam Shafi’I i«.>, contends that it is not correct at all 
irrespective of the owner’s approval or otherwise. 

The first case includes sale of such a thing as has not been possessed, or has been iai or 
has disappeared like a slave, or he is not able deliver it to the buyer like birds in the air and 
fish in the sea. 

It must be borne in mind that the disallowance is in cases apart from Bai’ as-salam because 
it is allowed in the sight of all the ulama (Scholars) with specified and known conditions. A 
detailed discourse on Bai’ as-salam will follow in the chaptes un :z, -ha Allah. 


DO NOT COMBINE TWO SALES IN ONE 
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2868. Sayyiduna Abu Hurayrah «sà», narrated that Allah’s Messenger pl sade ài to 
forbade that two transactions should be combined in one.! 
COMMENTARY: There can be two ways of combining two sales in one. 

(1) Someone offers to sell to another a thing for a certain sum of money but 
stipulates that he too should sell a certain thing belonging to him for a certain 
sum of money. This kind of sale is not correct. 

(2) Someone offers to sell to another person something belonging to him on part 
cash and part deferred. This too is disallowed, provided one of these two 
things is not determined and the buyer has choice to either pay cash or to pay 
later. If one of them is determined and the transaction is not dubious then it is 
a correct ee 
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2869. Sayyiduna Amr ibn Shu'ayb à>) narrated on the authority of his father 
(Shu'ayb) 414+, from his grandfather (Sayyiduna Abdullah ibn Amr) «s à z») that 
_Allah’s Messenger ¢l,i,Jeai_l forbade two sales in a single transaction. 
COMMENTARY: The commentary of the previous hadith applies here too. 
. DO NOT pan CEED WITH SALE 
ae “ 


G 4 
BARN 5 5 eh Ug Rg Sh fs shes alsa Leah J p45 JG JG aes crave) 


3 


1 ‘Nemidhi # 1235, Abu Dawud # 3461, Nasa’i # 4632. 
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` 2870. Sayyiduna Amr ibn Shu'ayb ata, reported that Allah's Messenger ole ia 
said, “linking a loan to a'sale is not lawful. Placing two conditions for one sale is 
not allowed. Profit on that of which he is not a possessor ‘is not allowed. And, it is 
not lawful to sell what is not in your possession.”1 


‘COMMENTARY: The two things loan and selling (or E transaction) must not Bs ; 
connected together. Thus, it is not allowed to any one to sell anything to a person on condition 
„that he give him a loan. Orit is forbidden also that any one who lends money té-another, sells 
“to the debtor something at higher than prevailing rates. This is unlawful because the debtor 
"pays more only for the loan he has received. If any one derives a profit from aoan extended 
then that is unlawful. It is a ploy worked out by the interest takers or usurers. . 
The issue of combining two sales in one transaction has been explained previously ee 
` commentary on hadith # 2868, 2869). Some, ulama (Scholars) say, howeVer, that it means 
that the seller must not sell anything of his on two conditions. For instatice, a seller ‘might 
say to the buyer, “I sell to you this piece of cloth at so much on condition that I shall get it 
- washed too.” This is not allowed. The hadith forbids two conditions by a coincidence 
otherwise even one condition in a business transaction is disallowed. 
Profit of what one is not a possessor is not allowed to him. If someone buys a thing from a 
seller but has not yet received in it his possession and meanwhile, the seller gets.rent on it, 
the buyer cannot claim the rent himself as its owner because if that thing had been 
destroyed, in the hands of the seller, the loss would be borne by the seller and the buyer 
would not lose anything.On the.same basis, whatever profit accrues in this course belongs 
_ to the seller. The buyer has no right over it.? 


CHANGE OF CURRENCY ALLOWED WHILE PAYING PRICE 
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2071; Sayyiduna Ibn Umar as ăi >) Said, “I used to- sell the camels at an Naqi’ for 


1 Tirmidhi # 1238, Abu Dawud # 3504, Nasa'i # 4611 or 4642, Ibn Majah # 2198, Musnad Ahmad 2-178. 
2 We reproduce comments on this hadith f om Tirmidhi (hadith # 1238) 
Ishaq ibn Mansur asked Ahmad what was meant by prohibition of salaf and Bai? He said, “Someone 
gives a loan to another and then sells something to him for more-then its price. It is also possible that 
someone offers the cost of something as loan, saying that if he could not pay back the loan the thing 
stand sold.to him,” Ishaq then asked Ahmed what it meant to say that profit is not allowed if one is 
not a guarantor. He said, “I think this concerns only grain and the like, till it is in one’s possession.” 
Ishaq said that the same ruling applied to that which is weighed and measured, meaning it Is not 
lawful to seli them before they are on hand. Ahmed said: If anyone says, “I have sold you this piece 
of cloth on condition that I am responsible for stitching and washing”. Then it is an example of two 
oe in one transaction. But if he says, “I sell you this piece of cloth and its stitching is also on 
’, then there is no harm in that. Similarly, if only the condition washing applies then too it is 
allowed because that is only one conditiot:;. 
(Tirmidhi English translation Darul Ishaʻat Karachi vol I) 
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dinars but take in their place dirhams. And I would sell for dirhams but take in 
place of them dinars. Then I came to the Prophet p1- jats ài o and mentioned this to 
him. He said, ‘It does not matter if you take them at the rate of the day as long as 
you do not part from one another with something unfinished (between you two).”! 
COMMENTARY: It is mustahab (desirable) to exchange currency at the prevailing rate but 
allowed to charge any rate. 
The two parties must settle their matter in the very meeting in which they make the 
bargain. They must take hold of their things when they decide on buying and selling and it 
is on this condition that they are allowed to exchange dirhams for dinars and vice versa 
(any currency). If this is not done then the cash transaction will fall under the purview of a 
credit transaction and become unlawful because of resemblance to riba. It is said of Shaykh 
ali Muttaqi sis», that when he sent his servant to the market in Makkah, he gave him 
instructions to ensure hand to hand delivery when concluding a bargain. _ 
Ibn Hammam dia, said that the currency (dirham) is fluctuating (in value). So if a 
shopkeeper is shown a dirhams against which he is asked to sell something then the 
dirham may be replaced with another dirham provided it is of the same value. 


A DOCUMENT FROM THE PROPHET pl+ystedigio 
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2872. Sayyiduna Al ‘Adda’ ibn Khalid ibn Hawdhah «+42, is known to have taken 
out a writing that read; “This is what al-Adda ibn Khalid ibn Hawdhah bought 
from Muhammad Messenger of Allah. He bought from him a slave, or a female 
slave, with no disease and no wickedness, and he is not unlawful. This is a 
transaction between two Muslims.”2 
COMMENTARY: The words ‘a slave or a ferr ale slave’ express the narrator’s uncertainty 
as to the correct word used, for he had forgotten which was said. 
‘There is no disease’ means that there is no insanity in him, no Perey or any other 
contagious disease. f 
‘There is no wickedness’ means that he is not a thief and not liable to runaway. 
‘He is not unlawful’ means that his nature is good and he has no evil manner or deeds. He 
is not an illegitimate child, an indecent, a liar or a robber. 
The concluding words are ‘a transaction between a Muslim and a Muslim.’ These words 
call for mutual respect, goodwill and giving rights of Islam. Every Muslim must be punan 
of these things in his dealings withother Muslims. 
In short, this ‘writing’ confirms that the slave is good with no defect. It also confirms that 
the two parties have not deceived one another. 
Imam Tirmidhi & 4>, has said tħat this hadith is hasan gharib. It is transmitted only 


1 Tirmidhi # 1242, Abu Dawud # 3354, Nasa’i # 4582, Ibn Majah # 2262, Darimi # 2581. 
2 Bukhari book of Buyu ch 19 subheading above hadith 2079, Tirmidhi # 1220, Ibn Majeh # 2251, 
Musnad Ahmad # 20357. 
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through Abbad ibn Layth and through no other sanad. Moreover, the scholars of hadith 
regard Abbad as da’if (weak) in transmission. | 


The ulama (Scholars) say that the Prophet plus ae dt Je did not engage in any business 
transaction of a worthwhile nature after hijrah. If he had, then that was of a rare degree. 
Before hijrah, of course, he had engaged in both buying and selling. 

The version in Bukhari is: 
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{This is what Muhammad, Allah’s Messenger pl- jade ài o bought from al-Adda ibn 
Khalid asi,» ).....} 


Thus, Bukhari’s version means that the Prophet @~y4Jea,.e was the buyer and al’Adda ,») 
«sä the seller. However, the version narrated here is contrary to it, for, it say that Al-Adda 
ibn Khalid «să +) was the buyer and the Prophet plu jade às was the seller. 
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2873. Sayyiduna Anas «+4i,,», narrated that Allah’s Messenger el yates,» offered for 
sale a woolen covering (placed under a saddle) and bowl, asking, “who will buy 
this woolen covering and bowl?” A man offered, “I shall take them both for a 
dirhams.” The Prophet pijat ăi so then asked, “Who will give more than a dirham?” 
So, another man paid him two dirhams and he sold the two things to him.” 


COMMENTARY: The background of this sale is that a man requested the Prophet 44e ài Lo 
ri»; for some help. He asked him if he possessed something and he said that he had only a 
woolen covering that is kept under a saddle cloth over a camel and a bowl. So, the Prophet 
rw y4nle dit, lo asked him to sell them and get something to feed himself. After that, when he 
had nothing, he might ask for charity. Then, the two things were sold as described in the 
hadith. This kind of sale is called (4:ax) (Sale to one who will increase or raise price) and 
_ (¢'~) (haraj - auction or public sale). This kind of sale is allowed in Shari'ah (divine law). 


As for the prohibition to bid against anyone else or outbid him, that is when buyer and. 
seller have agreed on-a transaction. In such cases, it is disallowed to interfere in their deal 
and mess up their transaction. The kind of sale here is quite different. The seller’s intention 
is to invite higher bids as in an auction. 


It is enough that the seller gives the merchandise and the buyer gives the price, even if they 
say nothing. 


1 Tirmidhi # 1222, Abu Dawud # 1614, Nasa’i # 4508, Ibn Majah # 2198, Musnad Ahmad 3. 114. 
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SECTION Hl Hén jaki 
WARNING TO SELLER OF DEFECTIVE THINGS FRAUDULENTLY 
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2874, Sayyiduna Wathilah ibn Asqa + 4 .», narrated that he heard Allah’s 
Messenger plus ate at Lo say, “If anyone sells something that is defective without 


disclosing the defect, then he does not cease to be in Allah’s anger” - or (he said) 
“the angels do not cease to curse him.” E 


CHAPTER - VI 2 
(MORE CONCERNING THE PREVIOUS CHAPTER) OG 


SECTION I | gM juni 
SALE OF FRUIT BEARING TREES 
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2875. Sayyiduna Ibn Umar «+ii,,2) narrated that Allah’s Messenger pl- jaleàt slo said, “If 
anyone buys palm trees after the dates are fertilized then its fruit belongs to the seller 
unless the buyer places a condition. And if anyone buys a slave who owns property 
then the property belongs to the seller unless the buyer places a condition.”? 
Bukhari has only something like the first part. 
COMMENTARY: The Arabs believed that if the flower of a male palm tree was placed i in 
the female palm tree, they would have more fruit. 
The hadith speaks of such a tree. If anyone buys from the seller a fertised tree, then the fruit 
that is on the tree at the time of the bargain belong to the seller unless the buyer stipulates 
that he buys the tree with the fruit on it. In the latter case, the fruit will belong to the buyer. 
The Hanafis hold that this command applies also to the trees that are not fertilized. But, 
Imam Shafi’I dta>,and Imam Ahmad dtu, hold that the fruit of trees that are not fertilized 
are not part of the bargain at all. 
_ A slave does not own any property, so the hadith indicates that if he has something 
when the bargain is struck then that belongs to the seller unless the buyer makes it a 
provide of the contract. 
The clothes that a slave wears at the time of the bargain are not included in the sale unless 
the buyer makes them part of the transaction. Some ulama (Scholars) of the Hanafi school 


1 Ibn Majah # 2274. 
2 Bukhari # 1106, Muslim # 80-1543, Tirmidhi # 1248, Ibn Majah # 2211, Abu Dawud # 3433, Nasa'i # 
4636, Musnad Ahmad 2-178. 
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say that the clothes are part of the bargain. Some others say that only the clothes that are 
enough to cover his satr (private parts) are part of the bargain. (Satr is that part of the body 
that must be covered before other people in all circumstances.) However, the more correct 
thing is that, according to the apparent meaning of the hadith, nothing meaning of the 
hadith, nothing belonging to him and no part of it (like clothing) can be part of the sale. 


CONDITIONAL BARGAIN 
Se 26 35) pls SE5 (WAVY) 
aisi iadi Laó SS ST OM dole L gaS Jó Gp em Salts as oc 


ge 


aaah CA asl gy hs ache SEE Me 5.55 act GUL halg G5 8S 5B 5 cdl 
~US1h3 8515,5 8Ue2 5 835 5 208] 
2876. Sayyiduna Jabir «4.2, narrated that while he was travelling on a camel of his 
(to Madinah), it had fatigued (seemingly unable to walk). So, when the Prophet „s 
qiusatea! passed by it, he struck it (with a stick or whip). Thus, it ran (as fast) as it had 
never before sped. Then he said, “Sell it to me for one coqiyah (or waqiyay).” He 
said, “I have sold it to you but I stipulated that I should ride it up to my family.” 
When he came to Madinah, he brought it to him (the Prophet) elajas ài Lo and he 
paid him its price promptly. 
According to a version: He paid him its price and turned it to him. 
According to another version (only in Bukhari): He said to Bilal, “Pay him and 
increase on that.” So he paid him and gave one qirat over that.! 
COMMENTARY: Waqiyah or ooqiyah was about forty dirhams. 
It is allowed for a seller to stipulate that he would keep the animal for a certain period of 
time before delivering it. Imam Ahmad ds, abides by it. Imam Maalik aita.>, says that it is 
allowed to place this condition when selling something provided the distance is short and 
in this case Jabir «* 4.» had to go only till Madinah. Hence, he placed the condition 
because of the short distance and it was accepted. However, Imam Abu Hanifah itu>y and 
Imam Shafi’l with any such condition in which the seller or the buyer stands to gain 
whether the distance is short or long. They cite the hadith in which the Prophet pl aste ait le 
forbade a conditional sale. They explain this hadith as an exceptional concession to 
Sayyiduna Jabir. «+ #.») not allowed to any one else. Or, Jabir «+ 4,2, may have sought 
permission to use the animal after the sale was transacted and the Prophet pl- jade as to let 
him use his animal up to Madinah.” 


RIGHT OF WALA BELONGS TO ONE WHO SETS FREE 
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1 Bukhari # 2718, Muslim # 109-715. 


2 See ‘The life of Prophet Muhammad p 845 (English of Ibn Kathir sirat) urdu Mirades - Dar ul 
Isha’at,. Karachi. 
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2877. Sayyiduna Ayshah '4+4),.>, narrated that Sayyidah Barirah sà»; came to her 
and said, “I have concluded a mukatabah (to buy my own freedom from my 
masters) for nine oogiyas, at one ooqiyah every year. So, help me.” Sayyiduna 
Ayshah tye41,.2, said, “If your masters wish then I shall count them out to them all 
at once for setting you free and I shall have the right of wala (which is the right of 
inheritance) from you.” She went to her masters but they declined unless wala’ 
belonged to them. So, Allah’s Messenger „jale č Lo (on learning of it) and, “Take 
her and set her free.” Afterwards he stood before the people, praised and glorified 
Allah and addressed them, “To proceed, what is wrong with the people who impose 
conditions that are not found in Allah’s Book? A condition not found in Allah’s 
Book is of no standing, even if they are one hundred conditions. Allah’s decree is 
the most valid and Allah’s condition is the most obligatory. And, wala is only for 
one who sets (a slave) free.” 

COMMENTARY: Mukatabah is an agreement between a slave and his master in which the - 

slave commits to pay A specified sum of money to buy his freedom when his master sets 

this condition. If he fails to pay the amount he remains in slavery. The agreement is called 

mukatabah or kitabah and the slave Gal or female) is mukatab. 

Wala is the right conferred on the slave’s master on setting him free. If such a slave dies as 

a freeman and leaves behind some property and has no relatives surviving him then all his 

legacy goes to the master who set him free. 

Sayyidah Barirah ys% 2; was the female slave of Sayyidah Ayshah sà». She belonged 

to a Jews before that. The rest of the account is apparent from the hadith.? i 


NOT ALLOWED TO TRANSFER RIGHT OF WALA TO ANYONE 
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2878. Sayyiduna Ibn Umar «+ 4 +») narrated that Allah's Messenger ply ale ài gho 
forbade the selling or giving away as pii n the right of wala (inheritance from an 
emancipated slave).3 
COMMENTARY: If anyone gets a Hehe of wala on setting his slave free then he cannot sell 
his right nor make a gift of it because it is not a property of any kind. All the ulama 
(Scholars) hold this contention. 


1 Bukhari # 2168, Muslim # 6-1504, Abu Dawud # 3929, Tirmidhi # 1260, Ibn Majah # 2525, Muwatta 
Maalik # 17 (Irq) Musnad Ahmad 6-213. 

2 See also ‘Sirat un Nabi Allama Shibli Numani and Sapa Suleman. Nadvi (v7 p 47) English 
translation Darul Ishaat, Karachi. 

3 Bukhari # 2135, Muslim # 16.1502 Tirmidhi # 1240, Abu Dawud # 2919, Ibn Majah # 2747, Darimi # 
3156, Muwatta Maalik # 20 (Itq) Musnad Ahmad # 4560. 
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SECTION II | cil jai 
PROFIT BELONGS TO ONE WHO BEARS LOSS 
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2879. Sayyiduna Makhlad ibn Khufaf 44>, said that he bought a slave when he 
engaged to earn something for him. But, after that, he detected a defect in him (that 
was inherent in him but the seller had not informed him of it). So he raised the 
dispute before Sayyiduna Umar ibn Abdul Aziz a>, He decided in his favour that- 
he might return the slave (to the seller) and against him that his earnings should be 
returned (to him too). Therefore, (not satisfied) he met Sayyiduna Urwah (ibn 
Zubayr, 44>) a learned tabi’e jurist) and informed him (of Umar’s judgement). He 
said that he would go to him that evening and enlighten him that Sayyidah Ayshah 
eà v; had informed him that Allah's Messenger e160 had passed judgement 
in a case like it that after a sale any profit belongs to the buyer (who shoulders 
responsibility). Urwah 44.) went to him and (informed him of it, and) he decided 
in his favour that he should take the Kharaj (homage revenue) (profit) from him for 
whom he had decided against him.! 

COMMENTARY: If the slave dies or a defect grows in him while he is in the buyer's 

possession that would be the buyer's loss. So, by the some taken, all (profit) earnings by the 

slave while in his possession will go to him. 
| WHEN BUYER & SELLER DISAGREE 
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2880. Sayyiduna Abdullah ibn Mas’ud «+42, narrated that Allah’s Messenger äi o 
giv yale said, “when the buyer and seller disagree, the seller’s word prevails and the 
buyer has option to revoke the bargain or retain it.” ` 

` According to another version: ' 


biu S s 2 «4 32 7.784 “9 on s a 
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‘When the buyer and seller disagree and the item 
being sold and bought is there intact (in its original condition) and there is no witness 
between them, then the seller’s word prevails or they both may revoke the bargain.”3 


COMMENTARY: Buyer and seller do disagree now and then on different aspects of the 


1 Tirmidhi # 1289, Abu Dawud # 3509, Nasa'i # 4490, Musnad Ahmad 6. 49, Sharh us Sunnah 
(Prophet's phu sads àt o practice). . i 

2 Tirmidhi # 1274. . . 

3 Abu Dawud # 3511, Nasa’i # 4648, Ibn Majah # 2186, Darimi # 2549, Musnad Ahmad 1-466. 
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bargain. The hadith says that the seller’s word held good, if he speaks on oath. After that 
the buyer has option to retain the deal or make a counter statement on oath in which case 
the deal will be maintained only when one of then accepts the other’s word. If none of them 
submits, then the judge or ruler may conceal the deal whether the commodity is there in its 
original conditiqn or not. This is the.option of Imam Shafi’I #«.>,). But, Imam Abu Hanifah 
äia; and Imam Maalik äias>; contend that if the commodity is not intact then both the 
parties need not swear both the parties need not swear but the word of the buyer on oath 
will be reliable. The words if the item that is being sold and bought is intact’ support the 
contention of these two (imams). The words in the second version that ‘the sellers’ word 
prevails also up hold the Hanafi view. If the item remains in its original from then the seller 
should affirm on oath what he says. If he does, then the buyer has option to accept the 
seller's word or cdunter him with his own word on oath. Or, both of them may annul the 
bargain. If the item is not intact in its original form then the buyer’s word on oath will be 
accepted, and the seller will not be asked to swear. 

This issue has been treated here briefly but the Hidayah has dealt with it exhaustively. The 
scholars may refer to it. 


THE ISSUE OF IQALAH BAI’ 
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2881. Sayyiduna Abu Hurayrah «sá s», narrated that Allah’s Messenger plu sae di! o 
said, “If anyone cancels a sale with a Muslim, then Allah will forgive him his sins 
on the day of resurrection.” 


COMMENTARY: Iqalah is to cancel a transaction, to return the commodity purchases. It is 
stated in Saharh us sunnah (Prophet's glsy4t¢ se practice) that in Bai’ and salam igalah is 


permitted both before and after possession. 
This hadith is transmitted muttasil by Abu Dawud and Ibn Majah and even Haakim. But 
Masabih has reported it in a mursal form. 


SECTION III ¿én jadi 
A DIDACTIC EVENT 
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1 The Hidaya v2 p578 etc (Eng tr) Darul Isha’at, Karachi (in two volumes) 
2 Abu Dawud # 3460, Ibn Majah # 2199, Musnad Ahmad 2-252. 
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2882. Sayyiduna Abu Hurayurah l- jade ài le said, “A man among those who lived 
before you bought a piece of land from another man. This man who had bought it 
found in it a pit that had gold inside. So, the buyer said to him (the seller). Take 
your gold from me, for, I had bought only the piece of land and did not buy gold 
from you.” The seller of the land said, ‘I had indeed sold to you the (piece of) land 
and whatever was in it.’ So, they took their affair to a man to arbitrate between 
them. The arbitrator asked them, “Do you have children?” One of them said, “I 
have ason. The other said, ‘I have a daughter.’ So he said, ‘Marry the boy to the girl 
and spend on them both from it and give charity.” 
COMMENTARY: This had taken place in the times of prophet Dawud eAJiate. Some ulama 
(Scholars) assert that the two men had requested him to decide their case for them. He gave 
a judgment that only a Prophet could give. This hadith is evidence that it is meritorious to 
reconcile two people. It is mustahab (desirable) to do so both for a judge or ruler and for one 
who is not a judge or ruler. 


CHAPTER - VII 


AS-SALAM WA AR RAHN (PROMPT PAYMENT & ch Spelt heals 
PLEDGING OR PAWNING) Bead 


Salam is a business transaction in which the thing purchased is deferred while payment is 

prompt. Delivery of what is bought is given later and of price is on the spot. 

This kind of bargain is called salam and also salaf. The buyer is called rabbus siaa the 

price is rasul maal, the seller is musallam ilaihi (or musallam us salaam) and the thing bought 

is musallam fihi. l 

This kind of sale is allowed by Shari'ah (divine law) provided all its conditions are met. 

There are sixteen conditions, six pertain to ra'’sul maal and ten to musallam fihi 

(respectively price and the wares bought and sold). 

The six conditions pertaining to ra’sul maal are: 
(1) To disclose the jins, meaning to name the currency: dinar or dirham or ashrafi or 
rupees, etc. 

(2) To disclose what nature of currency: silver, gilt or paper. 

(3) To disclose their kind: genuine or counterfeit. 

(4) To disclose how many: one hundred or more, or less. 

(5) To pay cash on spot and not defer paynient. 

(6) The seller should take possession of ra’sul maal in the very meeting in which the 
business contract is concluded. 

The ten conditions pertaining to musallam fihi (the item purchased) are: 

(1) To disclose the jins which is to say explicitly what the commodity is, for mistange; 
wheat, barley, gram. 

(2) To disclose its peculiarity, like wheat of such a kind and origin. 

(3) To disclose its quality: good, bad, mediocre. 

(4) To disclose clearly its quantity. 

(5) To disclose whether it is weighable, measurable in capacity or in cubits, or in numbers. 





1 Bukhari # 3472, Muslim‘# 21-1721, Ibn Majah # 2511, Musnad Ahmad 2-316. 
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(6) To define time of delivery: when will it be taken and the least time is one month. 

(7) The item sold and bought should be available continuously in the market from the time of 
agreement till the time of delivery, so that the transaction is not of something non-existent. 

(8) Bai’ salam should be concluded without the condition of khiyar, meaning it should not 
include the option to retain.or cancel the transaction of sale and purchase. 

(9) If the item sold is very heavy that it has to be transported then place of delivery must 
be defined, meaning that it should be stipulated in clear terms that it would be handed 
over at such-and-such a place. 

(10) The item bought should be such as is determined and known by mentioning its jins, 
kind and nature. If anything cannot be known and determined by mentioning its jins, 
nature and kind like an animal or cloth of some kind then its Bai’ salam is not lawful. 


SECTIONI . SFM jail 
SOUND CONDITIONS OF BAI’ SALAM 
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2883. Sayyiduna Ibn Abbas «sä»; narrated that when Allah's Messenger plas ylei Lo 
came to Madinah; they contracted Bai’ salam for fruit for one, two or three years 
(which is to pay in advance and ask for delivery after one, two or three years). So, he 
said, “Those who make Bai’ slam must make it for a specified measure, specified 
weight with a specified time period.” 
COMMENTARY: Apart from fixing the weight and measure of the commodity that is sold 
under salam, the time too should be fixed. 
Fixing the time is a condition for the Bai’ to be sound. Imam Abu Hanifah iiaa, Imam 
` Maalik ġa; and Imam Ahmad ðaa>; go by this hadith but Imam Shafi à ăas> ; holds that it is 
not necessary and not a condition to determine the time period. 
BUYING ON CREDIT & PLEDGING ARE ALLOWED 
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2884. Sayyidah Ayshah sš»; narrated that Allah's Messenger pljas à sho bought 
some grain from a Jew on credit payable at a specified time and pledged with him a 

coat of mail belonging to him. 

COMMENTARY: This hadith teaches us some rulings. 

First, it is allowed to buy something on credit and pledge any of one’s belongings. 

Secondly, it is allowed to pledge something in one’s residence too apart from during a 

journey, though the Quran has restricted pledging any thing only during a journey: 


1 Bukhari # 2239, Muslim # 127. 1604, Abu Dawud # 3463, Tirmidhi # 1315, Nasa’i # 4616, (4620), Ibn 
Majah # 2280, Darimi # 2583, Musnad Ahmad 1-217. 
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{And if. you are ona journey arid you cannot find a scribe, a pledge in hand may be 
taken.} (2: 283) . 
The ulama (Scholars), write that the conditional clause ‘if you are on a journey’ is merely 
accidental. This command is equally operated ‘in residence’ when one is not on a journey. 
Thirdly, it is allowed to engage in transactions with, the dhimmis (the peoples of the Book, 
Jews or Christians, who reside in the Islamic state after paying jizyah). All the ulama 
(Scholars) say that it is allowed to buy sell with the dhimmis and the infidels, provided it is 
established that what they have is not unlawful. But, Muslims are not allowed to sell 
weapons or war materials to the enemy or people on war with the Muslims. Similarly, it Is 
“not allowed to sell to any disbeliever anything as may propagate or give strength to his 
religion. It is also not allowed to sel] to the disbeliever the mashaf (copy of the-Quran) and 
a Muslim’s slave. 
Allamah Nawawi dia, said that this hadith makes it very clear that the Prophet plu sated Lo 
did not own worldly property. It is strong example of his indifference to material wealth 
and of his trust in Allah. 
This hadith is proof that it is allowed to pledge war equipment of the Muslims with the 
dhimmis. The Prophet ely a. did this to show that this thing is allowed otherwise he 
could, have pledged the weapon with one of the sahabah (Prophet’s Companions) pẹs äi s2). 
This is what the u lama say. However, some ulama (Scholars) say that the Prophet plu yale) Lo 
pledge ħis coat of mail with a Jew because no one but Jews had alia grain at that time. 
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2885. Sayyidah Ayshah 4s à») narrated that Allah’s Messenger ply ale ail go died 
leaving his coat of mail in pledge with a Jew for muy sa’ of barley.! 
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2886. Sayyiduna Abu Hurayrah «sà»; narrated that Allah’s Messenger pl- jase àl sho 
said, “The pledged animal may be ridden if it is fed and so the milk of the pledged 
which animals may be drunk if paymient is made for it. He who rides and he who 
drinks is responsible for the expenses incurred.”2 
COMMENTARY: Mulla Ali Qari si, has deduced a ruling from the first portion of the 
hadith. The gist of it is that if any one pledges his animal with anyone else then its expenses 
of feeding etc are on him (the mortgagor), so he may use it for transporting. Imam Abu 
Hanifah äia»; and Imam Shafi äaa> rule accordingly. 
However, Shaykh Abdul Haq 4t«.», has concluded from the last portion of the hadith that 
whosoever rides, or uses the milk of a pledge animal will be liable to shoulder its expenses 


Í 
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1 Bukhari #4467. - 
2 Bukhari # 2512, Abu Dawud # 3526, Tirmidhi # 1258, Ibn Majah # 2440, Musnad Ahmad 2-472. 
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whether he is the mortgagor (pledger) or the mortgagee. In other words, whichever of the 
two bears the expenses of feeding, etc. of the mortgaged animal is authorized to use to for 
riding and milking. 

Thus, the hadith would mean that one with whom the animal is pledged or mortgaged is 
allowed to expend on it and use it to his benefit. But, most ulama (Scholars) disagree. 
Accordingly, the Hidayah, too says that the mortgagee is not allowed to use the animal and 
the mortgagor is responsible for its upkeep and feeding. The mortgagee is not permitted 
because any debt that fetches profit is unlawful. Therefore, the ulama (Scholars) say that 
this hadith is abrogated by the hadith following. 


SECTION II gén jai 
MORTGAGED THING IS MORTGAGOR’S PROPERTY 
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2887. Sayyiduna Sa’eed ibn Musayyib asà s>; narrated that Allah's Missense ade ait Jue 
ey said, “A pledge is never lost to its owner if he does not redeem it in time. So, every 
profit or appreciation in its value is for him and every loss will be borne by him.”! 
2888. Sayyiduna Abu Hurayrah «säi»; is also known to have narrated that like of it 
or of like meaning in a muffasil (connected) manner.? 
COMMENTARY: If a person places some of his property in mortgage, he does not lose 
ownership over it. That thing continues to be his property. If rent accrues on it or there are 
-other kinds of income from it, the mortgagor is the beneficiary. If it is an animal, he can use 
it and if it breeds, its young belong to him. 
In the same way, he is liable to bear all loss even if it occurs in the custody of the 
mortgagee. In that case, nothing of the rights of the mortgagee will be forfeited and he will 
get the full amount loaned by him. 
In some copies of Mishkat, Imam Shafi'I a>, is the transmitter of the hadith (2888) of Abu 
Hurayrah usà s2). 
THE CUSTOMARY FORM OF one OR WEIGHING IS THE STANDARD 
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2889. Sayyiduna Ibn Umar «+ 4,.») narrated that the Prophet eluyale ai J» said, “The 
measure (of capacity) is what the people of Madinah use and the (measure of) 
weight is what the people of Makkah use.” 
COMMENTARY: For zakah (Annual due charity) and other Shari'ah nine law) rights, 


1 Daraqutni # 133 (Buyu) 
2 Mustadrak Haakim 3-51. 
3 Abu Dawud # 3340, Nasa’i # 2594. 
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the standard for buying and selling is the measure of capacity that is used in Madinah and 
the weighing as used in Makkah. In the times of the Prophet pl.yaJe aide forms of measure 
and weight used in Makkah and Madinah were different. This might have caused some 
confusion in calculating zakah (Annual due charity), sadaqatul fitr, etc. Thus, zakah 
(Annual due charity) would be wajib (obligatory) on dirhams when they confirm to the 
weight of Makkah and are two hundred. For sadaqatul fitr and other wajib (obligatory) 
sadaqat the sa’ of the people of Madinah is reliable. In those days, grain was transacted by 
measure of capacity and the people of Madinah were agriculturists who were adopt at 
these measure the merchants of Makkah could use weight better. 


WARNING TO THE DEFRAUDER 
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2890. Sayyiduna Ibn Abbas «sä»; narrated that Allah’s Messenger pl jade äi o said 
to the people who (when they bought and sold) measured by capacity and by 

` weight, ‘you are, indeed, entrusted with two matters on account of which people 
who lived before your time perished.” 


COMMENTARY: People of ancient times were known for giving less weight and measure 
but receiving in full. This is why Allah punished them. The most evil of them were the 
people of Prophet Shu'ayb Asuse. 


SECTION III ¿gén jai 


ADVANCE SALE OF PURCHASE OF BAI’ PURCHASE OF BAI’ SALAM 
DISALLOWED 
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2891. Sayyiduna Abu Sa’eed al-Khudri «+4,,», narrated that Allah’s Messenger. ăi glo 
eiwyatle said, “If anyone concludes Bai’ salam (with anyone) for something (paying 


cash for a later delivery) then he must not transfer it to another before taking 
possession of it.”2 


COMMENTARY: He must not sell or present to anyone that thing (for which he has paid 
advance) till he gets hold of it. It may also mean that he should not change that thing for 
any other thing before he gets delivery of it. 


1 Tirmidhi # 1221. 
2 Abu Dawud # 3468, Ibn Majah # 2283. 
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CHAPTER - VIII 


AL-IHTIKAR WITH HOLDING FOOD ITEMS TILL NKs Yok 
THEIR PRICES RISE a ae 


_ MEANING OF IHTIKAR: The dictionary meaning of ihtikar is ‘to hoard grain and 
provision to be able to sell at higher prices.’ In the terminology of Shari’ah (divine law) 
ihtikar means ‘to withhold all kinds of food items of men and animals to be able to sell at 
higher prices.’ An example is of a person who buys grain, etc. when prices are rising and 
Allah’s creatures need it more. His intention is to hoard it with him till inflation goes 
higher when he would sell it. 

THE COMMAND: In the eyes of Shari'ah (divine law), lihtikar is kiram (forbidden, 
unlawful). One how perpetrates this deed is extremely disliked by Shariah. However, if any 
one stores grain from the produce of his own land, or grain that he bought when it was cheap 
to sell when it becomes dear then it is not haram (unlawful, forbidden). Similarly, it is not 
forbidden to withhold such things as are not used as provision and are not food necessities. 
According to the Hidayah, however, it is makruh (disapproved) to withhold food 
necessities of men and animals provided when it will cause harm to the dwellers of the 
city, like a small city. It is disallowed in such places. In a large city where it is not likely to 
hart anyone, it is not disallowed. 

It is also mentioned in the Hidayah, that if any one withholds grain of his own land or 
what he brings from another city after buying it there, then this person will not be a 
withholder in the eyes of Shari’ah (divine law). 


SECTION I SIN jadi 
WITHHOLDER OF GRAIN IS A SINNER 
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2892. Sayyiduna Ma’mar «+ «..») narrated that Allah’s Messenger plejade ši do said, 
“He who holds back grain till price goes up is a sinner.”? 
We shall narrate the hadith of Sayyiduna Umar «¢a,.2) (223.1)! yiciS) in the chapter 
- Fai (Book XVIII Ch XII Hadith # 4052) 
SECTION II | : | gli jadi 
WARNING TO THE WITHHOLDER 
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2893. Sayyiduna Umar «+4,,.) narrated that the Prophet pL- jas ài Lo said, “The trader 
is given provision while the withholder till prices rise is accured.”3 


1 Hidayah v2 p 458 (English tr) Darul Ish’at, Karachi. 
2 Muslim # 129-1605, Abu Dawud # 3447, Ibn Majah # 2154, Darimi # 2543, Musnad Ahmad 6-400. 
3 Ibn Majah # 2153, Darimi # 2544. 
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COMMENTARY: Allah blesses with provision the person who buys and brings grain from 
other places to the city and sells it to its dwellers at normal, prevailing rates. In contrast, 
one who takes advantage of the plight of people enduring shortage of people enduring 
shortage of food and hoards items of food, is a sinner. He is far removed from good. As 
long as he is involved in it, he is deprived of blessing. 


RULER SHOULD NOT FIX PRICES 
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2894. Sayyidina Anas «sài + narrated that prices increased in the times of Allah’s 
Messenger L414 le, So they pleaded, ‘O Messenger of Allah, do fix the prices 
for us.” He said, Indeed, Allah is (,+~!') (Al-Musa‘ir - one who fixes prices), (ad!) 
(Al-Qabid - He who withholds), (4.5) (Al-Basit He who bestows). And (3153!) (Ar 
Razzaq - one who provided provision). And, I hope that I meet my Lord in such a 
condition that none of you has a demand over me for an injustice concerning 
blood and property.”! 
COMMENTARY: Rise and decline of prices is only in Allah’s hand. He causes provision of 
the people to be generous through changes in prices. Some people call it ‘heavenly rates.’ 
So, when it is time of high prices and inflation, resort must be had to Allah and help must 
be sought from Him. One must correct one’s beliefs and deeds and seek to earn Allah’s 
pleasure so that He may be pleased with His slaves and multiply their provision. 
The Prophet plu, ale dt te declined to fix prices because that would be an unnecessary 
interference in the affairs of people. It amounts to using their property without their 
permission and wish. This is a kind of oppression and may drive people to wind up their 
businesses, causing trading activities to suffer a depression. It might lead to scarcity and 
famine-like conditions. The result is that the step taken purportedly for the good of the 
creatures turns out to be means of worry and hardship for them. 
The Prophet's p- jade ài so words mean that traders must be motivated to show compassion 
and love for the people and be just and well-wishing to them. Their conscience must be 
awakened to the plight of the people. 


SECTION III Sin jadi 
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2895. Sayyiduna Umar ibn al-Khattab «+ 4 .~) narrated that he heard Allah’s 


1 Tirmidhi # 1318, Abu Dawud # 3451, Ibn Majah # 2200, Musnad Ahmad 3-156, Darimi # 2545. 
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Messenger plu yaled o say, “If anyone keeps away grain from the Muslims to sell at 

higher prices then Allah‘smites him with tubercular leprosy and poverty.” 
COMMENTARY: If anyone hurts Allah’s creatures, particularly the Muslims, then Aliah 
imposes on him trials, both physical and monetary. But, as for him who causes them to 
benefit, Allah blesses him both in his body and Ppa 
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2896. Sayyiduna Ibn Umar «+41,,2, said that Allah's Messenger pl- jale ài o said, “He 
who withholds grain for forty days waiting for prices to rise has sort of absolved 
himself of Allah and Allah absolves himself of him.”2 
COMMENTARY: This means that he has violated his covenant with Allah to abide by the 
commands of Shari'ah (divine law) and to show compassion to His creatures, 
When Allah absolves himself of ayon He removes his protection and kind sight from Him. 
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2897. Sayyiduna Mu'adh «sä >»; narrated that he heard Allah’s Messenger 4e åi Lo 
ey say, “Evil is the man who hoards grain (to get higher price)! If Allah lowers 
pies he is grieved. But, if He raises them, then he is jubilant.”3 
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2898. Sayyiduna Abu Umamah «41,2, said that Allah’s Messenger pljas àt slo said, 


“If anyone withholds grain for forty days seeking higher prices thereby here after 
' disburses it in charity, then that cannot serve as an expiation for him.” 


COMMENTARY: This is punishment for any one who withholds grain for forty days. If 
any one does it for fewer days, then he too is punished but to a lesser degree. 


1 Ibn Majah # 2155, Musnad Ahmad # 1-21. 

2 Razin. 

3 Bayhaqi in Shu’ab ul Eeman # 112150, Razin. 
4 Razin. 
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CHAPTER - IX 
BANKRUPTCY & RESPITE AY UY 


Humam life is never stable and alike all the time. It is common experience that 
circumstances keep changing. Pampers become millionaires: overnight and great affluent 
men tumble down to poverty in ho time. This is the working of destiny. No one has over 
been able to maintain himself on ‘one condition, and no one will ever be able to do so. The 
vicissitudes of life as ordained by Allah. 

However, it is in human hands to adjust with changed circumstances and to help others to 
adjust with them. Man can sympathise with others and they are able to share each other’s 
problems and grief. They get help to correct their affairs. 

The ahadith in this chapter urge people to fulfil their duty and sympathise with the 
stricken and if he is unable to honour his commitment then the owner of right should give 
him respite till he is in a better position to discharge his obligation. 


SECTION I iM justi 
BANKRUPTCY & THE CREDITOR 
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2899. Sayyiduna Abu Hurayrah «sä! s»; narrated that Allah's Messenger pljas ài ho 
said, “If anyone becomes insolvent and a man (who had loaned him something) 


finds. his property in its exact position with him, then he is more entitled to it then 
others besides him.”1 


COMMENTARY: Suppose, Zayd bought some good from Bakr but become bankrupt 
before paying for it and the ruler too declared him to be bankrupt. Bakr finds his proper 
intact, as it was, with zayd. Neither is it used in the practical sense-nor is it lost in the sense 
of Shariah (divine law), like through a gift or a waqf, figuratively. So, in this case, Bakr has 
a right to annual the sale and take back his goods from Zayd. He has first preference over 
other creditors. If zayd had made a part payment at the time of buying the goods, then 
Bakr must take only so much of the goods and remain unpaid. Imam Sahfi'I àa; and 
Imam Maalik à>, hold this contention and théy interpret the hadith inthis way. 


However, the Hanafis say that the seller has no right to cancel the bargain or to take back 
the goods. They say that this hadith is about a transaction based on Khiyar. It means that 
the bargain included the clause that he seller had option to nullify the sale up to a certain 

_time. So, if the buyer become a pauper and an insolvent after the transaction and the seller 
learns of it within the period of option then it is better for him to cancel the sale and take~ 
back his goods: 


1 Bukhari # 2402, Muslim # 1559, Tirmidhi # 1266, Abu Dawud # 3520, Nasa’i # 4676, Ibn Majah # 
2590, Muwatta Maalik # 88 (Buyu) Musnad Ahmad 2-468. 
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HELP ONE WHO TURNS POOR 
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2900. Sayyiduna Abu Saʻ'eed «sàs»; narrated that in the time of the Prophet «teči suo 
ey) a man suffered loss of fruit that he had bought and (as a result) he became 
indebted (and was in bad condition). So, Allah’s Messenger el- jale ài Lo said, “Give 
him charity.” The people gave him charity but that was not enough to pay off the 
debt, so Allah’s Messenger pljas ài Lo said to his creditors, “Take what you find 
and that is all you can have.” l 
COMMENTARY: This man had bought a fruit bearing tree. However, he had not been able’ 
to use the fruit before they were lost though a calamity. He had yet to pay for them, so he 
borrowed money from different people and paid the dues of the seller so that he become 
heavily indebted. The prophet pl yate ditto called people’s attention to him that they might 
help him out. The people tried to Bail him out but his debts very still un paid. When he was 
utterly helpless to pay the remaining debts, the Prophet elu yale dil sho said to the creditors, 
“that is all you can have.” 
In other words, seeing the man’s plight and total inability, it was not proper for them to 
pester him and threaten him. They ought to give him respite and when he had earned 
enough, they could demand their money. The prophet pl. ated! certainly did not mean that 
the creditors had lost their right. He only meant that they should give him time to recover. 


REWARD FOR WAIVING DEBT 
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2901. Sayyiduna Abu Hurayrah «s à s») narrated that the Prophet pljas ài sto related » 
that there was a man who loaned money to people often. He would say to hi servant, 
“When you came to one who is in straitened circumstances (to recover the debt), 
forgive him. Perhaps Allah will forgive us.” He said further, “when he met Allah 
(meaning, after his death). He forgave him (and did not ask him about his sins).”2 
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2902. Sayyiduna Abu Qatadah «s à s»; narrated that Ro a plg aale Š leo 


said, “He to whem it would please that Allah should save him from the anxieties of 
the day of resurrection, shoute give respite to one who is. in straitened 


1 Muslim # 18-1556, Tirmidhi # 655, Abu Dawud # 3469, 4678, Ibn Majah # 2356, Musnad Ahmad # 
11551. 
2 Bukhari # 2078, Muslim #31- 1562, Musnad Ahmad 2-263. 
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circumstances, or he should write off his debt.” 

COMMENTARY: Normally fard (compulsory) deeds are more excellent than the nafl 
(optional) by seventy degrees. However, in some cases the optional deeds are superior to 
the fard (compulsory) (or obligatory, prescribed). One of them is to forgive one’s right on the 
_ hard pressed or one in difficulty, like remitting his debt. Which act is mustahab (desirable) 
yet better than giving respite to the debtor in difficulty which is wajib (obligatory). , 

Secondly, to be the first one to greet with salaam is sunnah (Prophet's gl jade àl lio prachice); 
but it is better than giving a response to salaam which is fard (compulsory). 

Thirdly, it is mustahab (desirable) to perform ablution. But, it is better than performing 
ablution after the time (of salah (prayer)) begins which is fard (compulsory). 
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2903. Sayyiduna Abu Qatadah «+ «>, narrated that he heard Allah’s Messenger 
gly ale ai le say, “IF anyone grants respite to a person who is in straitened 
circumstance, or remits his debt, then Allah will deliver him from the anxieties of 
the day of resurrection.” 
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_ 2904. Sayyiduna Abu Al-Yasar «+412, narrated that he heard Allah’s Messenger àù! 
glu yale’ say, “He who gives respite to one who is in straitened circumstances or remits 
his debt Allah will take him in the shade of His mercy (on the day of resurrection).” 
COMMENTARY: Imam Ahmad - as it), Ibn Majah aa>) and Haakim dis>) have reported 
that the Prophet pl- jade ài o said that if anyone grants respite to a poor person then till the 
- day of repayment comes, he will get reward every day for charity equivalent, to the debt. The 
same recurs when he gives him further respite on the day of repayment, and again on the day 
of Epa a he will get every day the reward of charity equal to twice the loan extended. 
. BEST IS HE WHO REPAYS DEBT WILLINGLY 
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2905. Sayyiduna Abu Rafi «s ù& s»; narrated that Allah's Messenger p); ate it „Lo 
` borrowed a young camel. When he received the camels of sadaqah (charity) (zakah 
(Annual due charity)) he instructed him (Abu Rafi) «s ă& „>; to return to the man a 
young camel. He said (to him), “I do not find but a camel better than that and 
(which is) in its seventh year.” He said, “Give it to him. The best of all people is he 


1 Muslim # 32-1563. 
2 Muslim: 
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who discharge his debt in the best way.” 
COMMENTARY: According to this hadith, it is allowed to borrow an animal. Imam Shafi’] 
ăia>), [mam Maalik «säi»; and most ulama (Scholars) abide by it. But, Imam Abu Hanifah 
å>; does not hold it as allowed. He regards this hadith as abrogated. 
It is mustahab (desirable) to return a loan with something better provided no such condition 
was placed at the time of borrowing. 
CREDITOR MAY DEMAND 
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2906. Sayyiduna Abu Hurayrah « # s»; narrated that a man demanded 
repayment of a debt in a rough manner from the Messenger pljas ài Le of Allah. 
His sahabah (Prophet's Companions) +4 à s»; become angry, but he said, “Leave 
him alone. One who has a right is allowed to speak out. Buy for him camel and 
give it to him.” They submitted, “We do not find but a camel of a better age then 
what he had given.” He said, “Buy it and give it to him. The best of you is he 
who repays his debt in the best way.”? 
COMMENTARY: The rude man may have been a non-Muslim or an ignorant villager, 
unaware of the manners of the Prophet's el- jsteàt o assembly and of the respect due t o him. 
But, the prophet jl aleà Lo tolerated his rude behaviour in a way as only a prophet can do. 
Ibn Maalik 44>, interpreted the words of the Prophet pl.yale a1. to mean that a creditor 
may demand his dues strictly if there is a delay in repayment. If he does not repay then he 
may have recourse to the ruler or judges. 
WRONG TO DELAY REPAYMENT IN SPITE OF ABILITY 
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2907. Sayyiduna Abu Hurayrah «så s»; narrated that Allah's Messenger pi~ jale ai lo 
said, “The rich man’s delay in repayment is unjust. If any of you is referred for 
payment to a man of means then he should accept the referral.”3 
COMMENTARY: Some ulama (Scholars) say that if anyone delays repayment of debt or 
payment for purchases in spite of ability to pay then he commits sin. The testimony of such 
people is rejected even if they may have done it the first time. But, some other u lama say 
that the testimony of a habitual delayer of payment is spite of ability is rejected. 


1 Muslim # 118-1600, Abu Dawud # 3346, Tirmidhi # 1322, Nasa’i # 4617, Ibn Majah # 2285, Darimi # 
2565. 

2 Bukhari # 2306, Muslim # 120. 1601, Tirmidhi # 1321, Musnad Ahmad 2-416. 

3 Bukhari # 2287, Muslim # 33-1564, Abu Dawud # 3345, Tirmidhi # 1308, Nasa’i # 4651, Ibn Majah # 
2304, Muwatta 84 (Buyu) Musnad Ahmad 2-71. 
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If a debtor transfer his debt to another person who is able to pay then the transfer must be 
accepted. In this way the creditor’s money would not be lost. This command is a 
recommendation actually, mustahab (desirable). But, some ulama (Scholars) say: that it is 
wajib (obligatory) (obligatory), yet others say that is merely a permission. 


ALLOWED TO RECONCILE CREDITOR & DEBTOR 
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2908. Sayyiduna Ka’b ibn Maalik «.4).,», is reported to have demanded repayment 
of debt due to him from Sayyiduna Ibn Abu Hadrad «+4),,.2, in the mosque (Masjid 
Nabawi) in the time of Allah's Messenger pi. jale ài so. Their voices rose and Allah’s 
Messenger pl- jate ăi o, who was in his room heard them. He came towards them by 
pulling aside the curtain over (the door of) his room. He called Sayyiduna Ka’b ibn 
Maalik ssä, “O Ka'b!” He said, “Here am I, O Messenger of Allah!” He gestured 
with his hand to say that he should write off half the debt receivable by him. Ka'b 
acai, said, “Indeed, I have done that, O Messenger of Allah!” Then he said (to Ibn 
Abu Hadar) «säi», “Get up and pay it” (meaning, the balance). 
COMMENTARY: This hadith says that it is allowed to ask for repayment of debt while one 
is in the mosque. It is allowed also to intercede for one who has a right due to him, to 
reconcile the quarrelling duo, to accept someone's recommendation provided it is not to 
promote sin and disobedience, 
A TERRIFYING CASE OF A DELAYER OF REPAYMENT OF DEBT 
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2909. Sayyiduna Salamah ibn al-Akwa «s ù >»; narrated that while they were seated 
with the Prophet pi- 4Jea).J a funeral was brought and they (People who brought it) 
requested him to offer the salah (prayer) over it. He asked, “Had he a debt payable?” 
They said, “No!” So, he offered the funeral salah (prayer) over him. Then another 


1 Bukhari # 457, Muslim # 20. 1558, Abu Dawud # 3595, Nasa’i # 5408, Ibn Majah # 2429, Musnad 
Ahmad 6-390. 
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funeral was brought and he asked, “Had he a debt over him?” when it was said, 
“Yes,” he asked, “Did he leave behind anything?” They said, “Three dinar.” So, he 
offer the funeral salah (prayer) over it. Then, a third (bier) was brought and he asked, 
“Was he in debt?” They said, “(He owed) three dinars” He asked “Did he leave 
behind anything?” They said, “No!” He said, “Offer salah (prayer) over your 
companion” Abu Qataday «+ 4 +) said, “Do offer salah (prayer) over him, O 
Messenger of Allah. His debt is over me.” So, he offered the salah (prayer) over him. 1 
COMMENTARY: These three funerals may have been brought one after the other or on 
different occasions. 
The Prophet els4:e4,l0 declined to lead the funeral salah (prayer) of the man who had a debt 
over him. Perhaps he intended to teach the people that they should refrain from borrowing 
and if they have to, then they must not delay repayment. Or he may have feared that his 
prayer may not be accepted because the man had rights of man dischargeable by him. 
It is allowed to give guarantee on behalf of the dead person. Imam Shafi’I dia») and most 
ulama (Scholars) abide by this verdict. Imam Abu Hanifah à>; said that it is not allowed. 
However, some Hanafi ulama (Scholars) say Imam Maalik sa>,, Imam Shafi’l dta>), Imam 
Ahmad 4ta>, and from the Hanafis, Imam Abu Yusuf aia») and Imam Muhammad dtu, 
deduce from this hadith that if a dead person has not left behind anything and is in debt 
then it is allowed to stand guarantee for him. They point our that if it was allowed, then the 
Prophet plu sated Lo would not have offered the funeral salah (prayer) over the third funeral. 
Imam Abu Hanifah i>, disagree, saying that it is not correct to stand guarantee over a 
poor, indigent dead person. He said that it amounts is standing guarantee over a dropped 
debt. Guarantee over such a debt is invalid. 
As for this hadith, Imam Abu Hanifah äta») say that it cannot be established by the words 
of the hadith that Sayyiduna Abu Qatadah «sùl s2; had not given guarantee for that man 
during his life time. Here, he is quoted to affirm merely that he had stood guarantor for 
that man. He was then responsible for his debt. So; the Prophet ply ale aii de accepted his 
confirmation and offered the funeral salah (prayer). 
We may also say that Sayyiduna Abu Qatadah «s à .», had not stood guarantee for the 
dead man but he had shown kindness and promised to pay his debt. 
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2910. Sayyiduna Abu Hurayrah «sä», narrated that the Prophet pl- jale äi sho said, “If 
anyone takes the property of other people intending to repay it, then Allah gets it 
re-paid back for him. If anyone takes it mendime to waste it, then Allah destroys 


his property.”? 
ALLAH DOES NOT FORGIVE RIGHTS OF CREATURES AGAINST EACH OTHER 
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1 Bukhari # 2289, Abu Dawud # 3843. 
2 Bukhari # 2387, Musnad Ahmad 1-361. 
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2911. Sayyiduna Abu Qatabah «sà»; narrated that a man asked, “O Messenger $ 

Allah, what do you say if I am slain in Allah’s path being patient and hopeful of 

reward, on the advance and not retreat, will Allah forgive me my sins? Allah’s 

Messenger ply i! lo said, “Yes!” However, when he turned to go, he called him 

and said, “Yes! But not a debt. This is what Jibril eJu.e said to me.”1 
COMMENTARY: The issue of rights of fellowmen is very serious. Allah forgives His right 
pertaining to worship, disobedience and sin. HE does not forgive rights of men, like debts. 
We also learn from this hadith that Jibril p»taJe brought to the Prophet plu satedt_ Lo not only 
the revelation which is the Qur'an but also other guidance and commands regularly. 
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2912. Sayyiduna Abdullah ibn Amr «säi s>; narrated that Allah’s Messenger 4e äi sho 
ey said, “The martyr is forgiven everything but a debt.”2 


COMMENTARY: Debt (+3) covers rights .of fellowmen. Allah does not forgive rights of 
men.However, Ibn Maalik à 4>; said that some u lama say that martyrs in this hadith 
excludes those who are slain in a naval war. There is in hadith in Ibn Majah of Sayyiduna 
Abu Umamah «säi s2; that Allah's Messenger pl- jale ăi suo said, “Those who are martyred in 
a naval battle have all their sins forgiven, even debt (meaning rights of fellow men).” 
(Hadith # 2778. ) 
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2913. Sayyiduna Abu Hurayrah «sà»; narrated that if a debtor’ s body was brought 
to Allah’s Messenger lu «Jc ail» for the funeral salah (prayer), he would ask, “Has 
he left anything to repay debts?” If he was told that he had left enough to pay off 
his debts, then he would lead his funeral salah (prayer), otherwise he would ask the 
Muslims to pray over their companion. Then,-when Allah opened for him (a 


number of) victories, he stood up and said, “I am better for the believers then their 
own selves. Hence, if any of the believers dies leaving a debt, then his debt is on 
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1 Muslim # 117-1885, Tirmidhi # 1718, Nasa’i # 3156, Darimi # 2412, Muwatta Maalik # 31 (jihad), 
Musnad Ahmad 5-297. 
2 Muslim # 119-1886. 
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me. If he leaves behind property then that belongs to his heirs.” 
COMMENTARY: The words ‘I am better for the Muslim’ imply that the Prophet as àt so 
et has a better right over them then their own selves. Hence, it is established that it is wajib 
(obligatory) on the Muslims that they should hold him dearer and more loved than 
themselves. They should prefer his command and his wishes over all other things and 
regards his right worthier than the right of their own lives. 
The Prophet e1- jate ài 4o is more kind and compassionate to the Muslims than they are to 
themselves. Their lives and honour are dearer to him than to them. When Allah enabled 
him to make many conquests, he continued to live a simple, content life but spent the spoils 
over the Muslims. He undertook to pay the debts of those Muslims who died under a 
burden of debt. 
He paid their outstanding debts from the Bayt ul Maal (State Treasury) though some say 
that he paid them from his own resources. 
Some say that it was wajib (obligatory) on him to pay their debts but others say that it was 
not wajib (obligatory). He paid them as a gesture of goodwill, on his own accord. 


SECTION II ii jadi 
THE BANKRUPT’S PROPERTY 
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2914. Sayyiduna Abu Khaldah az-Zaraqi «>, narrated that they went to Sayyiduna 
Abu Hurayrah «säi», (to ask) about one of their friends who had become insolvent 
(but had with him the properties of others for which he had not paid). He said, 
“This is like what Allah's Messenger p~ jate ài Lo had decided about one. If a person 
dies or becomes insolvent (having debts payable and the owner of goods finds 


them as they had been originally, then he has more right to them (then anyone 
else.”2 (See hadith # 2899 for commentary.) 
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2915. Sayyiduna Abu Hurayrah «4i,,», narrated that Allah’s Messenger ¢!~ sled lo said, 
“A believer's soul remains suspended because of his debt till it is paid (for him).3 


COMMENTARY: Some ulama (Scholars) say that it is the debt that is borrowed without 
reason from someone and is used on unnecessary cause extravagantly. However, if a debt 


1 Bukhari # 2299, Muslim # 4-1618, Tirmidhi # 1072, Abu Dawud # 3343, Nasa’i # 1963, Ibn Majah # 
2415, Musnad Ahmad 2-453. 

2 Abu Dawud # 3523, Ibn Majah # 2360, Shafi’l. 

3 Tirmidhi # 1080, Ibn Majah # 2413, Darimi # 2519, Musnad Ahmad 2-440. 
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is incurred for genuine reasons and the debtor dies then, insha Allah, it will not preclude 
him from entering paradise and the company of the righteous. 

However, it is a moral duty of the ruler (or the debtor's, relatives who are well-off) to pay 
his debt. If they do not do it, then Allah will please the creditor on the day of resurrection 
30 that t they do not make any ceria on the debtor in the hereafter. 
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2916. Spel a Al-Bara’ ibn Aazib «4,2, narrated that Allah’s Messenger 4¢ai, Lo 
ws said, “The debtor will be confined because of his debt (not being allowed 
admittance to paradise and the company of the righteous). So, on the day of 
resurrection, he will complain to his Lord of his loneliness.” 

2917. Sayyiduna Mu’adh ibn Jabal «+1,.», is reported to have been in debt. His creditors 
(once) come to the Prophet 1-46.41. who sold all the property of Mu’adh «säi s»; was 
left with nothing. (This is as in al-Masabih but I did not find it in the usul (six books of 
hadith) and found it only in al-Muntaga, but it is in the form as in # 2918) 

2918. Sayyiduna Abdur Rahman ibn Ka'b ibn Maalik «s à s+) narrated that 
(Sayyiduna) MU’adh ibn Jabal «+ 4.2) was a generous young man who could not 
save anything with him. He borrowed continuously and spent all he had on debts. 
So, he met the prophet pl- jade à eand requested him to pay in a word (for him) with 
his creditors. If they had written off debts for anyone, they would have written off 
(debts) of Mu'adh «+4,.2, for the sake of Allah’s Messenger pt jas ài Lo sold to them- 
his property till Mu'adh «säi»; was left with nothing.? : 


COMMENTARY: On the day of resurrection, the debtor will find himself deprived of 
paradise and pious company. He will also not find anyone to intercede for him. He willbe 
terrified and complain to his Lord. He will get relief only after surrendering his pieties to 
the creditors or shouldering their sins against the debt payable by him. Or, Allah will show 
mercy and grace and please the creditors so that they would forgive the debtor. Till this 
happens, he will remain lonely. This will be like a punishment to him from which he will 
feel grieved and painful. 

According to another narration, the debtor will be confined in his grave because of the 
debts over him. He will complain to Allah. 


1 Baghawi in Sharh us sunnah (Prophet's pla jade či o practice) # 2148. 
2 Daraqutni # 95 (131 Jeiz31 ,aS!), Saed in his sunnah (Prophet's els jadeài se practice) in a Mursal form. 
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The usul are the books of hadith in which they are transmitted with the line of 
transmission. Muntaga is a book of Ibn Taymiyah 4ta>,. The compiler of Mishkat says that 
he could not find the hadith as transmitted in the Masabih in the usul but he found it in 
Muntaga from Abdur Rahman «+i... 

Allamah Teebi 44>) point out that the compiler of Mishkat has reproduced the words of 
. Muntaga. If it had not found a place in the. usul then the compiler of Muntaqa would not 
have reproduced it. 

DEBTOR ‘ia IS ABLE TO PAY BUT PROCRASTINATES 
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2919. Sayyiduna Ash Sharid «sà»; narrated that Allah's Messenger el» site Lo said, 
“If anyone delays repayment (of debt) in spite of being able (to pay), then it is 
lawful to disgrace and punish him.” Ibn Mubarak 41>, said that to disgrace him is 
_ to speak to him in harsh tones and to punish is to imprison him for it.! 
COMMENTARY: To procrastinate in repayment of debt in spite of having the means to 
pay is unjust. Recourse should be had to the ruler or court of law to lock him in prison. 
PROPHET pl jalit Lo DECLINED TO OFFER FUNERAL SALAH (PRAYER) OF 
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2920. Sayyiduna Abu Sa'eed al-Khudri «sä s»; narrated that a funeral was brought 
to the prophet pL- jale à o that he might offer the funeral salah (prayer) over it. He 
asked, ‘Did your friend have a debt to pay?” They said, “Yes!” He asked, “Did he 
leave behind enough to pay it?” They submitted “No!” He said, “Offer salah 
(prayer) (Yourselves) over your friend.” (He declined to offer it.) Sayyiduna Ali ibn 
Abu Talib «s à s»; submitted, “On me is his debt, O Messenger of Allah.” So, he 
stopped forward and offered his funeral salah (prayer). 
According to another version of about the same meaning, he then said, (to 
Sayyiduna Ali) asà s», “May Allah deliver your soul from hell fire just as you have 
delivered your Muslim brother’s soul (from debt). There is no Muslim person who 
pays off his brother’s debt but Allah delivers his soul on the day of resurrection.”2 


b 


1 Abu Dawud # 3628, Nasa’i # 4690, Ibn Majah # 2427, Musnad Ahmad 4-389. 
2 BAghawi in Sharh us sunnah (Prophet's wl» eledil lo practice) # 2155, Daraqutni # 291 (Buyu). 
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GOOD NEWS TO ONE WHO REPAY HIS DEBT BEFORE HE DIES 
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2921. Sayyiduna Thawban «sä >) narrated that Allah’s Messenger pl- jade àl e said, 
“He who dies while he is without pride, free of cheating i in spoils (of war) and of 
debt, will enter paradise.” 


GRAVE SIN TO DIE IN INSOLVENCY AS A DEBTOR 
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2922. Sayyiduna Abu Musa «+ ai», ae that the Prophet glo) aJ¢ ai Jo said, “The 
greatest sin in the sight of Allah which a man can come to Him, after the grave sins that 
Allah has prohibited, is that he should die in debt leaving not enough to clear it.”2 

COMMENTARY: Dying with debt remaining payable and being insolvent is called the 
greatest sin after grave sins because the letter are forbidden while borrowing in itself is not - 
disallowed. Rather, according to some ahadith it is mustahab (desirable) to borrow to meet 
one’s real needs. It is disallowed at certain times because sometimes rights of people are 
violated and their property is wasted when the debtor does not repay the debt. In such 
cases borrowing becomes a sin. 

Some people say that dying in insolvency with a debt over one is among those grave | sins 
that are other than the more notorious than grave sins, like polytheism, adultery etc. 


FORBIDDEN a COMPROMISE ON THE UNLAWFUL 
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2923. Sayyiduna Amr ibn Awf al-Muzami «sà s»; narrated that the Prophet «s ài o 
ey said, “Reconciliation between Muslim is permitted but not that which makes 
lawful to be unlawful and the forbidden to be permissible. And, Muslims must be 
faithful to the conditions they have accepted, but not a condition that turns the 
lawful into unlawful and the unlawful into lawful.” 

COMMENTARY: A forbidden reconciliation can be like a man compromising with his wife 

not to have sexual intercourse with his second wife. This is not a correct reconciliation 

because he makes unlawful to himself that which is perfectly allowed. 

An example of a compromise that makes what is unlawful to be lawful is to agree to 

consume wine or pork. In this case, a person makes it lawful for himself that which is 


1 Tirmidhi # 1578, Ibn Majah # 2412, Darami # 2592, Musnad Ahmad 5-276. 
2 Abu Dawud # 3342, Musnad Ahmad 4-392. 
3 Tirmidhi # 1357, Abu Dawud # 3594, Ibn Majah # 2353, Musnad Ahmad # 8792. 


120 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


perfectly unlawful. 

Example of conditions are to assure one’s wife that one would not have sexual intercourse 
with one’s female slave though that is allowed. Or, a man may stipulate that he would 
marry his wife’s sister while his wife is alive and their matrimonial relations are intact, 
though he makes lawful that which is clearly forbidden. 

This hadith does not seem to belong to this chapter. However, it does happen in buying 
and selling that when anyone becomes insolvent, compromise has to be made and 
condition are to be placed now and then. So this hadith is placed here. 


SECTION III éjýn jai 
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2924. Sayyiduna Suwayd ibn Qays «sà s»; narrated that he and Mukhrafah al-Abdi 
as ù s2; bought some clothing from Hajar and brought it to Makkah. Allah’s 
Messenger plu yaa le walked up to them and struck a deal for trousers. They sold 
them to him Allah’s Messenger ¢.y41¢4,. then said to the man who was weighing 
things for the people against wages, “weigh and tilt the scale (to give them more 
silver coins than agreed)! 

COMMENTARY: Sayyiduna Abu Layla #4», narrated that from Sayyiduna Abu Hurayrah 

acd eo, that the Prophet el«jaledi, Le bought those trousers for four dirhams. The ahadith do 

establish that he bought the trousers but do not say whether he wore them or not. 

Also he paid to the seller more than the agreed sum of money. 

This hadith, too, does not belong here. However, it is placed here to show that more than 

the agreed may be paid to the seller who may be poor. 


ALLOWED TO PAY MORE THAN DEBT PROVIDED NOT AGREED BEFORE HAND 
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2925. Sayyiduna Jabir «s à»; narrated that he had a debt receivable from the 
Prophet pL- ytedi o he repaid it to Jabir «sà s»; and gave him something over it.2 
COMMENTARY: The two foregoing narrations make it clear that if anyone returns a 
demand (like dėbt, etc) against him, he may give something extra on his own without that 
being agreed previously. This extra is not interest which is a condition placed by the 
creditor when he extends a loan. That condition is interest and is forbidden. 


1 Tirmidhi # 1309, Abu Dawud # 3336, Nasa'i # 2592, Darimi # 2585, Musnad 4. 352. 
2 Abu Dawud # 3347, Nasa'i # 4591. 
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2926. Sayyiduna Abdullah ibn Abu Rairah «+.,,>, narrated: The Prophet el sated Lo 
borrowed from me forty thousand (perhaps, dirham). When he received abundant 
property (or receipts), he repaid (all that) to me, saying: (Sugd dwi sS yu) “[may 
Allah, the exalted, bless you and your family and your property]. The reward for a 
loan is nothing but gratitude and repayment.” 
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2927. Sayyiduna Imran ibn Husayn «sås», narrated that Allah's Messenger ate äi 1. 
evs said, “If anyone has a sight (like a debt) receivable from a man and he puts it off 
(giving respite to the man) then he earns a reward of sadaqah (charity) for every day 
(that he allows to the other).”2 
DEBT IS PAID FIRST OF ALL 
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2928. Sayyiduna Sa’d ibn al-Atwal «+ # s»; narrated that his brother died leaving 
behind three hundred dinars and some young kids (children). He decided to put 
them for their upkeep, but Allah’s Messenger pl- jals àt o instructed him to repay his 
brother’s debt who was confined because of it. So, he went and did that and 
returned to confirm to Allah’s Messenger pl. jaJedi,l that he had done that but only 
one woman remained with a claim of two dinars for which she could produce no 
proof. He said, “Give that (money demanded to her, for, she is truthful.”3 
COMMENTARY: The ruler is allowed to use his information and issue a command as the 
Prophet plo sated, be did with Sa’d «ai, 
This hadith is evidence that debt repayment takes precedence over inheritance. 
MARTYRDOM AFTER MARTYRDOM MANY TIMES WILL NOT ATONE FOR DEBT 
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1 Nasa'i # 4683, Ibn Majah # 2424. 
2 Musnad Ahmad 4-442. 
3 Musnad Ahmad 4-136. 
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2929, R Muhammad ibn Abdullah ibn Jahsh «+ 4 ..2, said, “we were 
sitting in the courtyard of the mosque (Masjid Nabawi) where the biers were put 
down (for salah (prayer) over them). Allah's Messenger plj at ài o was sitting 
with us. Suddenly, he raised his sight to the sky and looked. Then he lowered his 
sight, put his hand on his forehead and said (äi pam) - (ùm) (Allah is without 
blemish! Allah is without blemish!) what has come down of the dreadful thing!’ 
We did not say any thing that day and night and nothing but good prevailed till 
we came to morning.” 

Muhammad «s ši =») added, “Then I asked Allah’s Messenger «ljas ài Jo, ‘What is 
the dreaded that has come down?’ He said, “It concerns debt. By Allah in whose 
hand is the soul of Muhammad if a man was slain in Allah’s path and again rose up 
alive, and was slain again in Allah’s path and revived again, and was slain again 
and arose alive once more, having a debt payable by him, then he would not get 
admittance to paradise till his debt was settled.” 

This is a similar tradition is Sharh us sunnah (Prophet's gb pted o practice). 


COMMENTARY: This hadith is evidence that the Prophet plus ale a! Je and his sahabah 
(Prophet’s Companions) »¢©4\,,», did not offer the funeral salah (prayer) in the mosque. They 
offered it outside the mosque, elsewhere. 


CHAPTER - X 
PARTNERSHIP & AGENCY j LS sS1sa5 Aok 


In common parlance, shirkah is to join together. In the terminology of Shari'ah (divine 
law), it is a partnership or a contract between two (or more) people in which they are - 
partners in the capital as well as in profits. - 

There are two kinds of shirkah. Shirkatu milk (Sis ,+) and shirkatu uqd (sisas >). 

Shirkatu milk applies where two are more person are proprietors of one thing. They may 
have purchased it, or it may have been presented to them as a gift (which they accept), or it 
may have been left to them be bequest (which they accept). Or, it is where two person 
acquire jointly something that is permissible, for example, two men may hunt together and 


1 Musnad Ahmad 5-289. 
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the game will be their joint property. Or, where their separate properties of the same kind 
may be united in such a way that one is not distinguishable from the other, or where they 
unite their properties deliberately. These are examples of Shirkatu milk. 
In this kind of partnership, each partner is like a stranger with respect to the other’s share. 
But, either partner is allowed to sell his own share to the other partner or to others without 
his partner's consent, excepting only in the last two cases (when their separate properties 
unite together, or when they are combined with one another deliberately). In both these 
instances, neither partner can lawfully sell the share of the other to a third person without 
- his partner’s permission. 
Shirakatu_ugd or partnership by ‘contract is effected by proposal and consent. It is to 
- combine or unite the rights and properties of one another. A person may say to another, “I 
make you my partner in such a property, right and transactions, meaning busjness.” And, 
the other confirms, “I-consent.” There should be no condition as defeats the basic principles 
of Shirkah like one of them stipulating that he would take away so much money from the 
profits: of their business each month. This condition is totally against a combined 
partnership and defeats the basic principles and objectives of Shirkah. 
There are four kinds of Shirakatu uqd: 

' (1) Shirkatu mufawidah or partnership by reciprocacy. 

(2) Shirkatu inan (sts), or partnership in traffic or in purchase and sale. 

(3) Shirkatu Sana’I (gt) or shirakatu taqbil or partnership in arts & industry. 

(4) Shirakatu wujooh or partnership on personal credit (without any capital) 
(1)SHIRAKATU MUFAWIDAH: Two person agree to be partners in disposal of property 
and debt as agent of one another and as guarantors of one another. However both should 
have a common religion and be equal, so there can be no partnership between a Muslim 
` and a dhimmi, a slave and a free man, a minor rand an adult, because both have to be equal 
status and station. 
It is necessary to explain the word mufawidah (equality) and its demands. It is not 
necessary for the partners to unite or give their properties or goods at the time of the 
contract or agreement. If anyone of them buys anything, apart from the substance of his 
family, of food and clothing, then it will belong to all the partners. 
Imam Muhammad 44>, contends that shirakatu Mufawidah and Shirkatu inan can be 
correct only in such capital and property as is in the shape of prevailing currency that is 
legal tender. It is also allowed in gold and silver bars (bullions) and pieces, provided they 
are used in transactions. If anyone of the partners inherits or gets ownership in some other 
way. of such property as is valid for shirakatu mufawidah, then shirkatu mufawidah 
becomes void and it will become shirakatu inan. However, if any of the partners inherits 
such property in which shirakatu mufawidah is not valid, like thing, piece of land, meee 
etc then shirakatu mufawidah survives. 
(2)SHIRKATU INAN: Two person enter into partnership for a particular business, like 
trading, and both of them are at par and equal in the foregoing things, like use religion and 
- sect, etc. or they are not par and equal. While this partnership make one another’s agency 
- necessary, if does not necessitate their guarantee of one another. Of course, the partners 
while they are agents mutually may be guarantors and trustees too but in only the affair in 
which they are partners. 
(3)SHIRAKATU SANA’I OR TAQBIL: Two artisans or professionals become partners on 
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condition that they would undertake work in partnership and do it together, like tailoring, 
dyeing, etc, and they would share the wages. If they agree to do the work equally but to 
divide their profit two third and one-third then this condition is allowed whichever of the 
two gets business, both will have to do it equally and it cannot be that the one who is given 
work (by the customer) will have to do it by himself. Also, the person who gives them 
work may ask either of them to hand over the finished work and either of them may 
receive the wages from their customer who will be absolved of,his responsibility. Both the 
partners will share the profit accruing from their work whether oy both do it or either of 
them does that piece of work. 
(4)SHIRAKATU WUJOOR: Two persons who have no asset of their own agree to engage 
in business jointly by using their own influence to bring goods on credit and sell them and 
then drive the profit between them. 
If they agree to the conditions of Mufawidah then that would be correct but if ey do not 
include the condition of mufawidah and leave it independent then it will be shirkatu inan. 
This partnership makes attorney ship necessary for goods purchased for business. They 
will be attorneys of the another concerning their trade merchandise. The ratio of profit will 
be according to their share in the merchandise purchase for their trade. Any condition that 
reduces or increases profit will be void. They cannot share equally in the stock or trade 
goods and yet have different ratio of share in profits. The reason for his is that profit is 
according to ownership. Each can have the some share of profit as his share of ownership 
of goods is. Profit is deserved according to responsibility which is turn depends on the 
ownership of that which is bought. Profit will be according to ownership. 
Partnership is not allowed where they agency is defective. Examples are chopping. wood, 
cutting grass, hunting and getting water. Whichever of the two fetches water will be its 
owner. If the other helps him then he will be entitled to the customary wages. 
Wakalah or agency is to make another one’s substitute in one’s rights and property 
(meaning in buying and selling or transactions). It is correct when one who appoints an 
agent is the owner of what he deals in, and the agent must be knowledgeable and aware of 
t hat for which he is made an agent. 
A person is allowed to appoint an attorney for that thing which he himself is allowed to do. 
On the same basis, that which a person is not allowed to do, he cannot appoint on attorney 
for that. For example, it is disallowed to appoint an attorney to transact in wine, interest or 
any other forbidden things. 
It is allowed to appoint an attorney to give or receive all kinds of rights, Similarly, it is 
allowed to appoint on attorney to get possession of one’s rights. However, it is not 
permitted to appoint an attorney in matters of hudood (prescribed punishments) and qisas 
(retribution). Even if the person himself is not present, it is not proper to appoint a 
representive for such things. 
Imam Abu Hanifah åa.) said that it is not allowed to appoint an agent (or attorney) to 
represent is disposing of rights without the permission of the second party. However, it is 
allowed, if the principal (who appoints the attorney) is ill or away at a distance of three 
manzils or more. 
And, Imam Abu Yusuf 44>, and Imam Muhammad 4ia>, say that it is allowed to appoint 
attorney to oversee the rights even without the permission of the second party. 
These basic information about shirkah and wakalah and ‘derived from the books of fiqh 
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(Islamic jurisprudence). Scholars may see those books.1 
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2930. Sayyiduna Zuhrah ibn Ma'bad à «>, narrated that his grandfather 
Sayyiduna Abdullah ibn Hisham «sàs», used to take him out to the market where 
he purchased grain. Sayyiduna Ibn Umar «s à „»; and Sayyiduna Ibn Az-Zubayr 
asăi s2) met him there often. They would request him to take them as (his) partners 
because the Prophet „~;a à o had prayed for a blessing on him. So, he would 
take them as his partners. He often earned a camel-load as profit which he sent 
home. Indeed Sayyiduna Abdullah ibn HIsham « 4 ,.», has been taken to the 
Prophet pi- jate ài se by his mother. He had stroked his head with his hand and had 
prayed for a blessing on him.? 

SHARING WITH THE ANSAR BY THE MUHAJIR 
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2931. Sayyiduna Abu Hurayrah «+ 4 >»; narrated that the ansar requested the 
Prophet ¢lvy ae à lv, “Divide the palm trees between us and our brothers (the 
muhajirs (emigrants)).” He said, “No Rather, you do that upkeep for us (meaning, 
the muhajirs (emigrants)). We shall share with you the fruit” (meaning, only the 
produce not the trees). They submitted “we hear and we obey.” 
COMMENTARY: When the emigrants left their belongings in Makkah and came to 
Madinah, the ansar (helpers, who were people of Madinah) offered to share their 
belongings with the Makkans. The ansar took upon themselves the responsibility to look 
after the muhajirs (emigrants) (emigrants). So, they are called ansar (helpers). The Prophet 
els ade dit Je had established a fraternity between the two and the ansar had made the 
muhajirs (emigrants) their partners in their properties. 
When they offered to share the palm trees too, the Prophet el. yaJedi_ Le said to them that the 
emigrants would not be able to maintain them so they should retain them and maintain 
them and he would divide the fruit when it is produced. 
It is mustahab (desirable) to help fellow Muslims and to work and behalf of them. Also, 


1 See the Hidaya (English translation) v1 pp 540, Darul Isha’at Karachi. 
2 Bukhari # 2501. 
3 Bukhari # 2325. 
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Shirkah or sharing together is a correct thing.! 
AN AGENT MAY BE APPOINTED 
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2932. Sayyiduna Urwah ibn Abu Al-jad Al-Bariqi «s à 2, narrated that Allah’s 
Messenger plus atc dt Jo gave him one dinar to buy a sheep for him. However, he 
bought two sheep for him, sold one of them for one dinar and brought to him one 
sheep and one dinar. Then,-Allah’s Messenger pluy4¢ di 0 invoked a blessing on- 
him in his buying and selling. So, he prospered to the extent that if he had bought 
dust even that would have earned him profit.2 
COMMENTARY: Ibn Malik 44>, says that it is allowed to appoint an agent to conduct 
one’s business dealings as also to transact all those things for which a deputy or a 
representative may take over. 
If any one sells another’s property without his consent, then the sale is effected but the 
owner's permission makes it correct. This is the contention of the Hanafis, but Imam Shafi’I 
disse, said that it is absolutely disallowed to sell anything without the permission of. its 
owner even if he gives his permission afterwords. 


SECTION II cgi jail 


ALLAH PROTECT TRUSTWORTHY PARTNERS 
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2933. Sayyiduna Abu Hurayrah «as ài s>; narrated that the hadith in a marfu form! . 

Surely, Allah, mighty and glorious say, “I am between two partners as a third 

(watching over) till one of them does. not deceive the other. When he deceives EA 

go out from them.”? i 
COMMENTARY: Till such time as partners in a venture are honest and. faithful to ‘each 
other, Allah protects them and blesses them. They prosper and he helps them, too. 
However when they begin to cheat and dupe each other, Allah removes the shade of His 
mercy and blessing from them. The devil misleads them and they fall into loss. 
Partnership in dealings particularly business, is mustahab (desirable). It. attracts ‘such 
blessings as sole proprietorship does not get. As long as a person is engeaged i in helping his ` 
brother, Allah’s k elp is for him. í 


1 The hadith (2325) in Bukhari differs both i in Arabic texi Andi in 1 translation (see v3 #,2325 Darus 
P Salam, Riyadh). , 
. 2 Bukhari # 3642, Tirmidhi # 1262, Abu Dawud # 3384, Ibn Majah # 2402, Musnad Ahmad 4. 375. 


3 Abu Dawud # 3383. 
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DO NOT AVENGE THE DECEIVER WITH DECEPTION 
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2934. Sayyiduna Abu Hurayrah «s 4,,>,) narrated that the prophet plujate i J» said, 
“Return the trust to him Who has piace it with you. But, do not deceive one who 
' deceives you.” 
COMMENTARY: If you do the same thing to one who deceives you in you are in the 
same class as he is -a deceiver! This excludes one who takes back his property fiom an 
unjust person who had taken his property and denies having taken it. Imam Abu Hanifah 
aeait_.») said that he may take back the unjust man’s property if it is of the same kind as his 
(and as much as his, the rest the must leave eee ` 
RAT etches hasida £255 3k Neg E31 JE pls Sé5 (rare) 
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2935. Sayyiduna Jabir as ăi 2) narrated that he decided to go to Khaybar, so he met 

the Prophet p.js ăi Lo and offered him salaam (the greeting). Then he said, “I wish 

to go to Khaybar.’He said, “when you meet my agent, take from him fifteen wasqs 

(camel-loads). If he seeks a sign from you put your h and on his caller bone.”” 
COMMENTARY: The Prophet pL.y ae di te had arranged beforehand with his agent in 
Khaybar to ask for a sign from any one who came from him. It was to place nand on his 
clavicle. Sayyiduna Jabir xsäi s») was to take fifteen wasqs of dates from him. 


SECTION III . Esti jadi 
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2936. Sayyiduna Suhayb «+ .#,.», narrated that Allah’s Messenger pms 4¢ a1 to said, 

“Three things contain blessing (meaning that they have much good in them): 

(1) To sell with time specified (meaning to allow the buyer time to pay) 
(2) Mugaradah (mudarabah) 
(3) To mix wheat and barley for domestic consumption (of oneself) but not for sale.”>. 
COMMENTARY: Mudarabah is that a man gives his money or property to another to do 
business and he works. When any profit is received, they divide it between them. _ 
Wheat and barley are mixed for domestic consumption to economise. However, this is 
disallowed for sale and is sinful. 


1 Tirmidhi # 1268,. Abu Dawud # 1535, Darimi # 1997. 
2 Abu Dawud # 3632. 
3 Ibn Majah # 2289. 
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AN AGENT'S INITiATIVE 


ay aS c kig ay aaa Éag alag aii a ga al GaS E ala o Sa OES (AYY) 


v 
N 
N 


2 
>| 


24 7,4 z r z PETE EEA “tc E Ss r 2 ie 225% Éz 2? 
GI EDL gle cles Ga dial so hile O59 GAS, 4665 JS, USS Us KSLS Erol 
a } & 3 se 4 2? 
= “fee 09 64. 21 4-8 Tet (ere [e208 ol ee AI atas g 2% 43 <. [lze 
-gigg ós DŽ lá l s UG shag shea da jóia i a pái ; 


CTE Sia lola) 

2937. Sayyiduna Haakim ibn HIzam «41,2, narrated that Allah’s Messenger 4,le.ai_,lo 
ey sent him with a dinar to buy a sacrificial animal for him. He bought a sheep for 
one dinar and sold it for two. Then he returned and bought a sacrificial animal for 
one dinar. He came with it and with the dinar that he had saved from the other. 
Allah’s Messenger pljas à Lo gave that dinar as sadaqah (charity) and invoked a 
blessing on him in his trading.! (See hadith # 2932) 


SOME RULINGS ON PARTNERSHIP & AGENCY 
Some basic things have been mentioned as introduction to this chapter on Shirkah and 
wakalah. Some rulings have followed in the commentaries of the ahadith. The chapter 
concludes, so we think it appropriate to mention some more necessary issue regarding 
this subject. 


PARTNERSHIP CONCERN: The persons who constitute a partnership in a business 
concern can be of two forms. 

(1) Each partner is the proprietor or owner and absolute authority, or the absolute 
authority only. This concern works on the mutual consultation of all the partners. 
Of this form are those four kinds mentioned in the introduction to this chapter: 
Shirkatu mufawidah, shirkatu inan, shirakatu taqbil and shirkatu wujooh. 

(2) Some people combine to be partners and share holder in a business enterprise 
and they are bound by a set of laws rules and regulations. Each partner 
(shareholder) must regard himself without ownership. This form may be said 
to be like the current trading associations and joint stock companies. 

The juristic ruling in this regards is: 

1. The company should be run and its day to day affairs conducted, by one man or a 
committee of men who should be nominated from among the share-holders or from 
outside their body. 

2. None of the share holders enjoys any authority but every one of them has the right of property. 
3. All the shareholders as a single entity will be owner and authority and this single entity 
may be received by consensus or by a majority decision. 

4. Any of these share-holders may become a servant or employee of his jointstock company. 
5. None of the share-holders can separate (from the company) but may transfer his share 
through a gift or sale. 

6. When the number of share holders becomes limited and complete and any of them 
desires to sell his share, the other share-holders will be given preference. 

7. If a share is divided through inheritance or sale, etc. then the employees and officers of 


1 Tirmidhi # 1201, Abu Dawud # 3386. 
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the company will be compelled to endure deal with the heirs and rightful owners of t his 
share either with all of them jointly or through their agent. The group of partners of such a 
share will be considered to be a single entity. 
8. The shareholders of the company will be bound to observe the rules that are drafted to 
run the company. However, it is a sin to frame a rule contrary to Shari'ah (divine law) and 
it is disallowed to obey it. 
9. All such rules and regulations that are drafted to maintain discipline and order will be 
merely of the permissible kind. They will not overrun the laws and canons of Shari’ah 
(divine law). 
10. The stipulation that the share-holders will not be responsible for a debt or loss in their 
individual*capacity will be valid only when this is announced. | 
DISSOLUTION OF PARTNERSHIP: There are two reasons for winding up a partnership 
or trading or any activity conducted in the association of two people. 

(1) Both parties agree to terminate their business. 

(2) One of the two parties wishes to withdraw. He might die, lose sanity, has to 

surrender his assets so become capital-less or there is some other reason for 
withdrawal. 

In all these cases the partnership will stand dissolved and division will be effective even if 
the heirs of the dead of the insane wish to retain it. 
The juristic guidance in this regard is: 

(1) All the demands (dues) must be settled first of all. 


(2) All commitments must be honoured. 
(3) The rights should be disbursed as though valuable property. 
(4) The outstandings would be disbursed according to share of every shareholder 


as and when received and each shareholder will be considered to be the agent 
of the other and continue to demand and obtain (the outstandings). 

. (5) In case of the second reason for winding up two things must necessary 
observed: (a) the withdrawing party or his representative (heir, etc) will not be 
absolved of responsibilities, and (b) he will have no claim or right on the assets 
like property, goodwill, etc. 

(6) The dissolution will have no effect no other companies apart from the 
prescribed law or ruler’s directives because it is not concerned with any 
individual's death, insanity, etc. 

DIVIDING AFTER DISSOLUTION: When the partnership dissolves and the assets, etc 
are disbursed to the outgoing partners or shareholders, these factors must be observed: 
1. Allowance must be made for the demand on the company to be paid and the contracts 
must be honoured. 
2. The rights and valuables must be evaluated. In case of dispute, it is permitted by Shari’ah 
(divine law) to decide by ballot. 
3. The retiring party is not entitled to rights anymore but is not absolved of responsibility. 
4. Demands of the company on others will remain as heretofore and will be distributed 
according to share as and when received. 

RULES ABOUT AGENCY 
(1) The agent and the principal must not be insane, minor, slave or confined. 
(2) It is not allowed to appoint an agent for that which one does not own. Like 
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gathering grass or chopping wood from somewhere, fetching water or pearls from a river 


or collecting charity. 
(3) It is allowed to an agent to work free, or ask for remuneration, or share in profits. 
(4) In such actions in which, the agent may represent both himself and his principal, 


he is like the real person and can be plaintiff or defendant as in buying and selling. On the 
other h and, when he cannot represent himself, he has no concern with the rights of 
contract, like marriage, divorce. 

(5) An agent cannot use authority as of the owner for his personal.ends because he is 
only a trustee. 

(6) The principal may dismiss his agent before he begins work or does something. 
Once the agent begin to take any action, he has no right but to accept and approve the 
works done by the agent. 

(7) The agent is within his rights to hand over what ever he has brought for his principal 
only after receiving payment for it, but he cannot take it back after handing it over. 

(8) As long as the agent does not withhold what he has brought, he is a trustee, but 
once he withholds it, he is a guarantor. 


(9) An agent is not allowed to use the authority vested in him for his own needs. 
: MISCELLANEOUS RULINGS 
1. If Zayd sends his servant to buy something from a shop and he purchases it on 


credit, the shopkeeper cannot demand payment from Zayd. He can ask the servant for it 
and he will ask Zayd for it if he has not paid him already. Similarly, if Zayd’s servant sells 
for him something then he cannot demand payment from the purchaser who will pay to 
him from whom he has received it, But, if the buyer pays the money to Zayd of his own 
accord then it is allowed and if he does not pay him, Zayd cannot demand it, nor compel 
him. 

2 If Zayd instructs his servant to buy for him one kilogram of wheat and he brings 
one and a half kilogram then Zayd is not bound to take the extra half kilogram. If he does 
not take it, the servant will have to keep it. 

3. If an agent is instructed to buy something specific (like the goat belonging to so- 
and-so) then he cannot buy that for himself at the price given to him. However, it is 
allowed to him if he buys it for more than the price at which his principal had instructed 
him to buy. If the principal had mentioned no price beyond instructing him to buy the 
goat, then the agent is not allowed to buy it at all. 

4. The agent bought a goat for Zayd but before he could give it to him, the goat died or 
was stolen, zayd will have to bear the coast of the goat. If Zayd alleges that his agent had 
bought it for himself, not for Zayd, then his word will not believed, provided Zayd had paid 
the agent for it beforehand. If Zayd had not paid him in advance and Zayd says on oath that 
his agent had bought it for himself then zayd will be believed and the agent will have to bear 
the loss of the goat. If Zayd does not say on oath then the agent will be believed. 

5. If Zayd’s servant buys for Zayd something at a higher price and there is not much 
of a difference, then Zayd will have to take it and pay for it. But, if the difference is much 
and no one would buy it at that high price then it is not wajib (obligatory) for Zayd to take it. 
If Zayd does not take it, the servant will be responsible for it. 

6. If Zayd gives something to Bakr to sell then it is not allowed to Bakr to buy it 
himself and pay its price to Zayd similarly, if Zayd asks Bakr to buy something for him 
then Bakr is not allowed to give Zayd what he has with him and get from him its price. 
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These may be done, however, if Zayd is told by Bakr explicitly that he takes that thing and 
he may give it to him, or Zayd may take what he has, but it is disallowed to do so without 
informing him. 

T: If Zayd had sent his servant to bring for him goat’s meat but he get s him beef then 
Zayd may or may not take it. Or if he sent him to bring potatoes but he gets onion, Zayd is 
at liberty to refuse to take that. If Zayd refuses to take it, his servant will have to keep it. 

8. If Zayd sends two men to buy something for him from the market, then it is 
necessary for both of them to be present at the time of buying. It is not allowed for only one 
to buy the thing and if only one of them buys it, the transaction will be suspended, unless 
Zayd accepts the purchase by only one man. 

9. If Zayd asks someone to buy for him something from the market and he deputes 
another person to buy it for him, then it Is not wajib (obligatory) for Zyad to take that thing. 
He has option to take it or refuse to take it. If that (Zayd’s) man buys it himself then Zayd 
will have to take the thing. 


DISMISSING THE AGENT 
The agent may be dismissed any time before he discharge the responsibility assigned to 
him. For instance, Zayd asked someone to buy for him a goat, but soon reversed his 
decision and asked him not to buy it. If he buys it in spite of that, then Zayd need not keep 
that goat. But, if he had bought the animal before Zayd asked him not to buy then it is wajib 
(obligatory) for Zayd to take the goat from him, and pay him for that. 
If Zayd does not forbid him directly but writes to him a letter to the effect or sends that 
message to him through someone, then too he is no more Zayd’s agent. 
If Zayd does not inform him but another man tells him that Zayd has removed him then 
this will be deemed to be a reliable information if that man is trustworthy and an adherent 
of Shari'ah (divine law), or if two men give him this information, and the agent will have 
` been displaced. If it is not so, then the agent will continue to be in his assignment and if he 
has bought the goat, Zayd will have to keep it. 


CHAPTER - XI 


UNJUST & COMPULSORY APPROPRIATION AND ig Si aatloly 
ASSIGNING SOMETHING TO ANOTHER a 


Ghasab (2+) is to ‘snatch’, In the terminology of Shari'ah (divine law) it is to appropriate 
someone’s property unjustly and coercion, as distinct from stealing. The person who does it 
is Ghasib. The thing that is taken away unjustly is ma’sub (~ +) whatever it be. 

Aariyyah (%,) is what is taken by request. In the terminology of Shari'ah (divine law) it is 
to make another the recipient of one’s profit without seeking a return for it. 


SECTION I SFM jail 
PUNISHMENT TO THE UNJUST SNATCHER 
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2938. Sayyiduna Sa’eed ibn Zayd «sà», narrated that Allah's Messenger pl- jate àl Lo 
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said, “If anyone takes a span of land unjustly, then, on the day of resurrection, as 

much earth taken from the seven earths will be put round his neck.” 
COMMENTARY: Apart from a social evil, to take away anything belonging to another 
unjustly is a severe crime in the eyes of Shari’ah (divine law) and so a grave sin. This is an 
example of the punishment Islam aware to those who usurp even so much as a span of 
land. Not merely that earth, but seven such will be garlanded round his neck (we seek 
refuge in Allah.) 
Sharh us sunnah (Prophet's ply ae a eo practice) explains the hadith thus: On the day of 
resurrection, Allah will cause him to be swallowed by the earth and the piece of the land 
that he had usurped would squeeze his neck as a garland on it. 

MILK AN ANIMAL WITH OWNER’S PERMISSION 
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2939. Sayyiduna Ibn Umar «sà >», narrated that Allah's Messenger pl- jats àl o said, 
“Let no one milk another man’s animal without his permission. Would one of you 
like that his storeroom should be intruded into and his provision taken away? It is 
only for them that the udders of their animals preserve their food.”2 
COMMENTARY: The hadith says: “Do not keep your eyes on other's property with evil intention.” 
Sharh us sunnah (Prophet's glu jats à sho practice) quotes most of the ulama (Scholars) to say 
that only when one is compelled by hunger may be milk another's animal but only enough 
to help at that moment. Then he must pay for it promptly but if he has not the money at the 
time then later. 
A JEALOUS MOTHER 
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2940. Sayyiduna Anas «să s»; narrated that the Prophet -jade ài lo was with one of 
his wives «s à»; (Sayyidah Ayshah) «s à 2, when another of the mothers of the 
faithful (Sayyidah Zaynab «s & +, or Sayyidah Safiyah «4 .», or Sayyidah Umm 
Salamah «+.4.,2,) sent a bowl in which was some food. She in whose house was the 


1 Bukhari # 3198, Muslim # 140. 1610, Tirmidhi # 1422, Darimi # 2606, Musnad Ahmad 1-187. 
2 Bukhari # 2435, Muslim # 13-1226, Abu Dawud # 2623, Ibn Majah # 2303, Muwattaa Maalik 17 
(Ista’zan) 
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Prophet el- jats ài sho struck the servant's hand (in such a way) that the bowl fell and 
broke into pieces. The prophet pl+)4J¢ 3 J» picked up the pieces of the bowl and 
collect ed the food it had contained into it. He said, “Your mother is envious.” He 
made the servant wait till another bowl was presented by her in whose house he 
was. He gave the sound bowl to her whose bowl had been broken and retained the 
broken one in the house of the one who had broken it.! 
COMMENTARY: The servant was the female slave who worked with Sayyidah Ayshash 40d, 
The Prophet pjate ài Lo showed extreme forbearance and Humbleness and he was very, 
kind and loving to his wives j¢+ 4.2). Also, he displayed much respect to Allah's 
blessing of food. 
The Prophet pljas åo made it sure that people did not think of the work of Sayyidah 
Ayshah isä»; as bad. He reminded them that any woman may envy a co-wife, that being 
human nature. 
The hadith finds place in thus chapter because the bowl was broken intentionally. This is a 
kind of compulsory appropriation through it was for a different reason. Also, the food was 
sent as a gift but the bowl in which it was sent an aariyyah. 


FORBIDDEN TO PLUNDER 
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2941. Sayyiduna Abdullah ibn Yazid «+ 4.2, narrated that the Prophet «l-as ài Lo 
forbade plundering and mutilation.” 

COMMENTARY: It is forbidden to plunder anyone’s property Muslim or non Muslim. It 
violates right of fellowmen and creates chaos and disorder in society. 

Mutilation is to cut off limbs of the body. Shari'ah (divine law) has forbidden it. It amounts 
to spoiling Allah’s creation. 
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1 Bukhari # 5225, Nasa'i # 3955, Musnad Ahmad 3-263. 
2 Bukhari # 2474. 
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2942. Sayyiduna Jabir «s à s») narrated that the sun was eclipsed in the time of 
Allah’s Messenger pl- janie ail eo on the day Ibrahim, his son, died. He offered salah 
(prayer) leading the people through six ruku (bowings) and four sajdah 
(prostrations),1 and finished (the salah (prayer)) as the sun emerged from the 
eclipse. Then he said, “All that you have been promised (of paradise and hell), I 
have seen during this salah (prayer) of mine. Hell was brought (before me). That 
was when you saw me move back lest some of its heat cover me. I saw in it the 
one with the etched stick (Amr ibn Luhayy) drag his intestines in the fire. He stole 
(the things) of the pilgrims with his etched stick. If he was detected, he would say 
‘If entangled to my stick by itself, “If he was not seen, he went off with it. I saw 
too the woman owner of the cat which she had tied up. She neither fed it nor 
allowed it to go and eat the insects on the earth till it died of hunger. Then 
paradise was brought (before me). That was when you saw me lean forward. Then 
I stood still in my place and stretched out my hand that I might pick some of its 
fruit and you might see it. But, it dawned on me that I should not do it (So that 
your belief in the unseen may not falter).”2 
COMMENTARY: We lean from this hadith: 
(i) Paradise and hell are in existence. 
(ii) It is sunnah (Prophet's plajas às Lo practice) to move away from the place.where 
punishment is being given and destruction is likely. 
(iii) | Some people are already being punished in hell. 
(iv) A slight movement in salah (prayer) (or action) does not make salah (prayer) 
invalid. The Prophet plu) «le a1 o leaned forward and drew back on seeing 
paradise and hell during the salah (prayer). 


MAY BORROW AN ANIMAL 
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2943. Sayyiduna Qatadah ee > narrated that he heard Sayyiduna Anas «săi >») say 
that (once) fear griped Madinah. So, the Prophet pi- jate ài Lo borrowed a horse called 
al-Mundub (lazy) from Sayyiduna Abu Talhah «s # .», He rode it. When he 
returned, he said, “I found nothing (of alarm). I found, however, that the horse 
could run as swiftly as a river.”3 


COMMENTARY: It is allowed to borrow an animal from someone and to name an animal. 
It is also allowed to name equipment of war. 


SECTION II gÉnjaíi 
BARREN LAND BELONGS TO HIM WHO MAKES IT FERTILE 
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1 In two raka’at, he made three bowing and two prostrations in each, making them six and four. 
2 Muslim # 10. 904, Musnad Ahmad 3-318. 
3 Bukhari # 2627, Muslim # 49-2307, Abu Dawud # 4988, Tirmidhi # 1691, Musnad Ahmad 3. 171. 
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2944. Sayyiduna Sa'eed ibn Zayd «säi s»; narrated that the Prophet pl- jade ài Lo said, 
“If anyone revives a dead land (meaning, cultivate an infertile land) then it belongs 
to him, but if anyone wrongfully plants (a tree) on a land already cultivated then he 
gets no right on it.” 

2945. Sayyiduna Urwah «sà»; narrated that it in a miral form.? 


COMMENTARY: The person who revives an infertile, barren land owns it if it is not 
already a Muslim’s property nor is it an amenity plot in a city or a village for animals, to 
stack and pile hay, etc. for washroom, or for any common good. Imam Abu Hanifah àiu») 
holds that permission of the government is essential. Imam Shafi’! ăia, Imam Ahmad u>) 
à and of the Hanafis Imam Abu Yusuf 44>) and Imam Muhammad ata, - all say that 
permission is not necessary. Their arguments may be seen in books of fiqh (Islamic 
jurisprudence). 

If anyone plants or cultivates another person’s fertile land then he does not become its 
owner because of that. 


PROPERTY OF OTHER PEOPLE 
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2946. Sayyiduna Abu Hurayrah Ar-Raqashi 4 «>, narrated on the authority of his 
paternal uncle that Allah's Messenger pi~ jale ài o said, “Do not oppress anyone. And, 
know! The property of another is not lawful unless it is with his willingness.”3 

_PLUNDERER IS UNWORTHY OF ISLAMIC FRATERNITY 
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2947. Sayyiduna Imran ibn Husayn «+ 4.2, narrated that the Prophet phy aale ail gle 

said, “There is no jalaba, no janaba and no Shighar in Islam and he who plunders 

is not one of us.”4 
EXPLANATION: Jalab and Janab may refer to racing or to sadaqah (charity). Jalab is that 
one man runs after a horse urging it forward in a race between two horses. Janab is to keep 
a spare horse along in case the one that is ridden get tired it may be replaced. 
Or, if it is sadaqah (charity), jalaba is that the collector should encamp outside habitation 
and not go to the people. He must send a messenger to the inhabitants to say that whoever 
is liable to pay zakah (Annual due charity) must bring his zakah (Annual due charity) to 


1 Tirmidhi # 1383, Abu Dawud # 3078. 

2 Muwatta Maalik # 26 (al-Aqdiyah). 

3 Musnad Ahmad 5-72, Bayhaqi in Shu’ab al Eeman, Daraqutni in al-Mujtaba. 
4 Tirmidhi # 1126, Abu Dawud # 2581, Nasa’i # 3832, Musnad Ahmad 4. 439. 
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him outside the city or village limits. 

Janab, in this case, is that the payer takes away his property to a distance from his house 
and informs the zakah (Annual due charity) collector get his zakah (Annual due charity) 
from him at that place. 

This has been mentioned previously in the Book of Zakah (Annual due charity). (see hadith 
# 1785) The two things, jalab and janab are disallowed here too whether they mean racing 
or sadaqah (charity) (zakah (Annual due charity)). 

Shighar is that a man marries his sister or daughter to someone without fixing a dower but 
on condition that the dower would be that the other man marry his sister or daughter to 
him. The hadith declares this kind of reciprocal marriage as contrary to Islam. Most u lama 
say that such a contract is void. Imam Abu Hanifah sia>, and Sufyan äia; say that this 
marriage is correct, but mahr mithal (proper dower) is wajib (obligatory). Moreover anyone 
who does it is a sinner, so it should not be done. 


DO NOT TAKE AWAY ANOTHER’S THING JOKINGLY 
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2948. Sayyiduna Sa’ib ibn Yazid 41>, narrated on the authority of his father that the 
Prophet pljas ài lo said, “Let none of you take away a staff of his brother in jest to 
keep it with himself. He who takes his brother's staff must return it to him.” 


COMMENTARY: In this hadith, Staff is mentioned by way of example to show that even 
such little things should not be taken away from anyone. 


STOLEN PROPERTY IF DISCOVERED, TAKE IT BACK 
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2949. Sayyiduna Samurah «s à»; narrated that the Prophet gl~ 54e à Jo said, “He 

who find his property, exactly his, has perfect right to it. (and to take it back). The 

buyer must pursue the person who had sold it to him.”? 
COMMENTARY: If anyone finds his own thing that was lost or snatched from him, then he 
has every right to take it back from whoso has it. This person may then demand his money 
from the one who had sold it to him. 

RETURN WHAT YOU TAKE 
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2950. Sayyiduna Samurah «+ 4.x) narrated that the Prophet ¢luyale at Je said, “The 
hand is responsible for what it takes till it returns it.”3 


COMMENTARY: It is wajib (obligatory) to return to the owner what is snatched from him 
even if he does not demand it. What is borrowed must be returned to the owner when it 


1 Tirmidhi # 2167, Abu Dawud # 5003, Musnad Ahmad 4-221. 
2 Abu Dawud # 3531, Nasa‘i # 461, Musnad Ahmad 5-13. 
3 Tirmidhi # 1270, Abu Dawud # 3561, Ibn Majah # 2400, Darimi # 2596, Musnad Ahmad 5-8. 
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becomes returnable at the expiry of the period of borrowing. What is placed with anyone as 
a trust must be returned when it is demanded though it is not wajib (obligatory) to return it 
before demand. 


DAMAGE TO PLANTS BY SOMEONE'S ANIMAL 
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2951. Sayyiduna Haraam ibn Sa’d ibn Muhayyisah «+41,,2, narrated that a she camel 
of Sayyiduna Bara ibn Azib «+42, went into a garden and caused some damage. 
Allah’s Messenger pl- jade ài o passed judgement that the owners of the garden are 
responsible to guard it during the day, and that if the animals cause any damage 
during the night, the responsibility rests on their owners.? 
COMMENTARY: The owner of the animal must pay damage for his animal's intrusion and- 
mischief in the garden during the night. As for day time, the garden must be looked after 
by its owner and the animal’s entry prevented. In spite of that, if the animal’s owner is with 
it in the day time then he will be responsible for his animals doings whether it causes loss 
with its legs or with its month. 
This is what Imam Maalik >, and Imam Shafi’] a4, hold. The Hanafi’s contention is 
that if the animal’s owner is not with it then damages are not on him whether it is during 
day or during night. 
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2952. Sayyiduna Abu Hurayrah «+ 4,2, narrated that the Prophet pl-jate at do said, 
“The treading on (something) of the foot is forgiven.” And, he said, “Burning of the 
fire is forgiven.”? 

COMMENTARY: No demand is made on an animal’s owner if it crushes and, ruins 
something with its feet provided he is not with it at that time. 
If anyone kindles fire for his need with no intention to hurt anyone and a spark of fire 
lands on another’s property burning it down then he is not responsible in any way 
provided it is not breezy at that time. However, it he kindles the fire when the wind blows 
and causes it to spared then he will be made to pay damages. 


MILK oe ANOTHER’S ANIMAL 
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1 Abu Dawud # 3569, Ibn Majah # 2332, Muwatta Maalik # 37 (Al-Aqdiyah), Musnad Ahmad 5-436. 
2 Abu Dawud # 4592, Ibn Majah # 2676. 
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2953. Sayyiduna Hasan 4ta>, narrated on the authority of Sayyiduna Samurah sål s) 
that the Prophet gly 4c 41 J» said, “when one of you comes upon (milk yielding) 
animals and their owner is present there, he must get his permission (to drink their 
milk). And, if he is not there, then he must call three times and if anyone responds, he 
must get his permission. If no response is had, then he may draw some milk (only to 
quench his thirst for it) and drink it, but he must not carry any milk (with him).”1 
COMMENTARY: This hadith applies to one who is in dire need of some food. 


FRUIT FROM ANOTHER’S GARDEN 
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2954. Sayyiduna Ibn Umar «sä +, narrated that the Prophet ¢lyase AS a “He who 
goes into (someone's) garden may eat (its fruit), but not take anything in his clothing.”2 
COMMENTARY: This is not a permission for everyone to eat from other people’s property. 
Rather, like the previous hadith it gives permission to anyone driven by, hunger and 
compulsion. Or, it applies to garden where it is not necessary to get the owner’s permission. 
BORROWED THINGS ARE RETURNABLE 
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2955. Sayyiduna Umayyah ibn Safwan «sä»; said that his father (Safwan who had 
not embraced Islam when this took place) narrated that the Prophet ploy we a Jo 
borrowed from him (several) coats of nail on the day of Hunayn. He asked, ‘O 
Muhammad, do you take them by force?” He said, “Rather, I borrow them on 
assurance of returning them.” 


COMMENTARY: At the time of the Battle of Hunayn, Safwan had not embraced Islam. So 
he put that question in a rude manner. Later, he become a Muslim «+a... 

Sayyiduna Shurayh, Nakh’ee, Sufyan Thawri, Imam Abu Hanifah dta>, say that whatever 
is borrowed is a trust with the borrower. If it is wasted or damaged then it is not wajib 
(obligatory) to replace it. But if the borrower is negligent and he is responsible for wasting it 
deliberately then it is wajib (obligatory) on him to replace that thing. However, Sayyiduna 
Ibn Abbas «+4,» Sayyiduna Abu Hurayrah «sà s»; Imam Shafi’I ta>, and Imam Ahmad 
ii 44>) hold that it is wajib (obligatory) on the borrower to pay the price of what he had 
borrowed and is damage (while in his possession). This is why they translate the word 
(4 yeas) (...returning them) as ‘will be replaced.’ 

WAJIB (OBLIGATORY) TO RETURN WHAT IS BORROWED 
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1 Abu Dawud # 2619, Tirmidhi # 1300. 
2 Tirmidhi # 1291, Ibn Majah # 2301. 
3 Abu Dawud # 3562, Musnad Ahmad 6-465. 
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2956. Sayyiduna Abu Umamah «säi s»; narrated that he heard Allah's Messenger „o 
gin yale a) say, “what is borrowed must be repaid, a minhah must be returned, a debt 
must be cleared and the guarantor is responsible.” 


FRUIT THAT DROPS FROM TREES 
aii D Ja A oG N GE eai UNE LE JG eaii gis E 3 BSI OE5 (Yaov) 
SB ais ea Si akei g á he By FILE JG BLE GES a ANE y AGS ias 
i 2 Fa b 
(Ale crl 9 agla gals se fl oly) ais rl SU 
2957. Sayyiduna Rafi’ ibn Amr al Ghifari 4i.>, narrated that when he was a boy he 
threw stones at palm trees belonging to the ansar. He was (caught by them and) 
taken to the Prophet ol saJed),..5 who asked, “O boy, why do you throw stones at the 
palm. Trees?” He said, “To eat something (that drops).” He said, “Do not throw 
stones. But, eat what falls down (the trees).” Then he stroked his head and prayed. 
“O Allah, satiate his belly.”2 | 
COMMENTARY: Allamah Teebi 14>, said that if Sayyiduna Rafi was pressed by hunger, 
the prophet el yaledite would not have forbidden him to pluck fruit from the trees. 
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We shall mention the hadith of Sayyiduna Amr ibn Shu'ayb as à s>; in the chapter of al- 
Luqtah (abit) - finds, insha Allah Ta’ala (hadith # 3036). 


SECTION III igén jadi 
WRONG APPROPRIATION OF PIECE OF LAND 
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2958. Sayyiduna Saalim ð a>, narrated on the authority of his father that Allah's 
Messenger plwy41e di lo said, “If anyone takes any land (belonging to some others) 
without possessing a right (over it) then he will be swallowed up seven earths deep 
on the day of resurrection.”3 
(see hadith 2938) 
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1 Tirmidhi # 1269, Abu Dawud # 3565, Ibn Majah # 2398, Musnad Ahjmad 5-267. 
2 Tirmidhi # 1292, Abu Dawud # 2622, Ibn Majah # 2299, Musnad Ahmad 6-31. 
3 Bukhari # 2454, Musnad Ahmad 2-99. 
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2959. Sayyiduna Ya‘la ibn Murrah «s4i,,2, said that he heard Allah’s Messenger äi he 
qluyale say. “If anyone takes any land to which he has no right then he will be 
charged on the day of gathering with carrying (all) its earth (on his head).”1 
COMMENTARY: Different kinds of punishment are mentioned for people who appropriate 
land of anyone else unjustly. We have seen the hadith # 2938 earlier and two traditions (# 
2958 and 2959) here. Another (# 2960) follows. 
Different wrongdoers will get punishment of a different kind. 
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2960. Sayyiduna Ya’la ibn Murrab «så s») narrated that he heard Allah's Messenger 
elja dt be say, “If anyone takes a span of land unjustly then Allah, Mighty and 
Glorious, will impose on him the task of digging it till he comes to the end of seven 
earths. Then He will get it tied round his neck (leaving him in this manner) till the 
day of resurrection when the people have gone through judgement.” 


CHAPTER - XII 
ASH SHUF’AH RIGHT OF PRE-EMPTION jaial 


Ash-Shuf'ah is derived from Shafa (æ+) which is ‘to complement, join, double, couple.” In 
the terminology of fiqh (Islamic jurisprudence) it means ‘neighbourhood or sharing.’ This 
gives right to a neighbour or partner to buy the land or house of his neighbour or partner 
that is being sold and it is an exclusive right. This right is further specific with land or 
house. The person who enjoys this right is called shafi (e+) (one possessing the right of 
premption). This right is called Shuf’ah because this specific right joins the land or house 
being sold to the land or house of the shafi. 

Imam Shafi’I #4») Imam Maalik «>, and Imam Ahmad 4ia+, hold that the right of 
Shuf'ah is available only to a partner. It is not allowed to the neighbour. Imam Abu 
Hanifah ais>, said that like a partner, a neighbour too is entitled to this right. 

A sound tradition affirms that Imam Ahmad 4 «>, teo subscribes to this contention. 
Ahadith are narrated establishing the right of Shuf’ah for the neighbour and they are of the 
rank of sahih. In the light of that, it is meaningless to deny the right of shuf’ah to the 
neighbour. 

According to the Hanafis, there are three ranks of Shafi’: 

(1) (el ili ddad) meaning that many people are partners in the ownership of the 
house that is being sold. They may all have inherited the house. Or, they may 
have all bought it jointly. Or, someone may have given it to all of them jointly 
as a gift. 

(2) (anal g>,Jb1+) meaning that they are not partners in the ownership of the house 
or land that is being, sold. Rather, they are partners in the rights to this land or 


1 Musnad Ahmad 4-172. 
2 Musnad Ahmad 4-173. 
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house, like the right to come to it and to go out of it, the right to draw water 
from it and the right to irrigate its fields through channels. Etc. 

(3) (3+) meaning the neighbour whose house adjoins the house that is being sold. 
The walls of these two houses are attached (or common) and their doors have a 
common path. 

There can be no other shafi’ apart from these three. Therefore, the right of Shuf’ah is 
deserved first of all by the person who is a partner in the ownership of the house or land 
that is being sold. If he is there, then the right will be available neither to the partner in 
rights nor to the neighbour. If this partner withdraws from the right of Shuf’ah, then this 
right of pre-emption will go to him who is a partner in rights. If he too chooses to 
withdraw, then the right of Shuf’ah will belong to the neighbour. If this person also 
abandons his right, then no one else has the right of Shuf’ah. 


SECTION I SFS haiti 
RIGHT OF SHUF’AH ONLY FOR PARTNER OR NEIGHBOUR TOO 
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2961. Sayyiduna Jabir «sà», narrated that the Prophet p) jals äi o gave a ruling that 
the right of pre-emption to neighbouring property applied to everything that is 
undivided. However, when boundaries are defined and separate ‘roads curved out, 
no option available. (No one has the right of Shuf‘ah.)! 
COMMENTARY: When a land or house has many joint owners, each of them as a partner 
has a right or Shufah till so long as the land or house is not divided among them. If the 
partners have divided it and defined everyone’s portion with a separate path to each 
portion, then none of them enjoys the right of shuf’ah. In this sense, this hadith is evidence 
that only partners own this right but not neighbours. This is with what Imam Shafi’l da>, 
abides. 
Imam Abu Hanifah 414+) holds that the neighbour also enjoys the right of shuf’ah and he 
cites other ahadith and he interprets this hadith to mean that shuf’ah for the partners lapses 
after the division of the land or house. So if this meaning is taken of the madii then it does 
not imply denial of the neighbours right of shuf'ah. 
SHUF’ AH ONLY APPLIES TO HOUSE AND LAND 
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2962. Sayyiduna Jabir àaa>, narrated that Allah’s Messenger et- ya1e4) o gave a ruling 


that the right to pre-emption applied to all that is shared, be it a house or a garden, 
as long as it is undivided. It is not lawful (to ány of the partners of such jointly 


1 Bukhari # 2213, Abu Dawud # 3513, Tirmidhi # 1370, Ibn Majah # 2499, Musnad Ahmad 3-399. 
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shared land) to sell his share before informing his partner. Then he may take it or 
leave it as he choose. If, however, he sells without informing his parfner, then he 
(the partner) is most rightful to it (to buy the portion sold).” 
COMMENTARY: This hadith make it clear that the right to Shufah applies only to 
immovable property. Besides, it is not restricted only to Muslim, but may be concluded 
between a Muslim and a dhimmi. 
It is also clear that if a partner of land or house jointly owner wished to sell his share then at 
the time of selling, he must inform his partner(s) so that he might buy it if he wishes to buy. 
If he does not inform then the partner has the right to acquire the portion through Shuf’ah. 


NEIGHBOUR HAS A RIGHT TO SHUF’AH 
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2963. Sayyiduna Abu Rafi «4,2, said that Allah’s Messenger ¢l. «Jedi lo said, “The 
neighbour enjoys more right because of his nearness.”? 
COMMENTARY: The neighbour has more right to Shuf‘ah if he is near and adjacent. 
This hadith is evidence that the right of Shuf‘ah is not only for a partner. It also is for 
a neighbour. : 
RIGHT OF NEIGHBOURHOOD 
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2964. Sayyidna Abu Hurayrah «så s»; narrated that Allah's Messenger plu sae ài Lo 
said, “Let no neighbour forbid his neighbour to fix a beam in his wall.”3 
COMMENTARY: This command not to forbid is on condition that fixing the beam will not 
cause damage. Imam Ahmad 4a», and the scholars of hadith hold that the command is of 
the level of wajib (obligatory) (obligatory). Imam Abu Hanifah 4s»), Imam Maalik dita.» and 
Imam Shafi] ma~; hold that it is of the level of mustahab (desirable) (recommended). 


BREADTH OF ROAD 
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2965. Sayyiduna Abu Hurayrah «sù ç»; narrated that Allah's Messenger pl jase àl gho 
said, “when you differ concerning a road, let its breadth be seven cubits.”4 
COMMENTARY: If a road exists on a piece of land and some people wish to erect a house 
and a difference of opinion crops up on the width of the road, then it should be left seven 
cubits wide. No kind of construction should be raised on it. 


1 Muslim # 134-1608. 

2 Bukhari # 2258. 

3 Bukhari # 2463, Muslim # 36. 1609, Tirmidhi # 1358, Abu Dawud # 3634, Tbn Majah # 2335, 
Muwatta Maalik # 32 (Aqdiyah), Musnad Ahmad 2-463. 

4 Bukhari # 2474, Muslim # 143-1613, Tirmidhi # 1361, Abu Dawud # 3633, Ibn Majah # 2338. 
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However, if a road is already more than seven cubits broad, no one should raise anything 
on it. Its breadth should not be narrowed under any circumstances 


- SECTION II Én jadi 
BETTER NOT TO SELL IMMOVABLE PROPERTY 
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2966. Sayyiduna Sa’eed ibn Hurayth «+ 4% .») narrated that he heard Allah’s 
Messenger elu yaleai_ lo say, “If anyone of you sells a house or piece of land, then it is 
appropriate that he has no blessing (in its price) unless he uses what he gets (by 
way of its price) on (buying) something like it (of on immovable property).”1 

COMMENTARY: It is not advisable to sell immovable property unnecessarily. There is 

much profit in it and it is a safe investment. Only if other immovable property is bought 

from its proceeds may it be sold.” 


NEIGHBOUR HAS RIGHT OF SHUF’AH 
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2967. Sayyiduna Jabir «så»; narrated that Allah's Messenger pl- jals ài Jo said, “The 
neighbour has a greater right of Shuf’ah. If he is absent, its operation must be 
deferred if both properties have the some path.”2 


SHUF’AH APPLIES TO ALL IMMOVABLE PROPERTIES 
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2968. Sayyiduna Ibn Abbas «+ 4!,.>, narrated that the Prophet el- jaJs ài o said. The 
partner is shafi (being a right holder to buy neighbouring property) and shuf’ah 
(the option to buy) covers everything (that is immovable).”3 
2969. Sayyiduan ibn Abu Mulaykah narrated from the Prophet el. aed, (the same 
hadith) in a mursal form. It is more sahih.4 


DO NOT CHOP DOWN LOTE TREE 
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1 Ibn Majah # 2490, Darimi # 2625, Musnad Ahmad 4-307 (3-303) 

2 Tirmidhi # 1374, Abu Dawud # 3518, Ibn Majah # 2494, Musnad Ahmad # 14257. 
3 Tirmidhi # 1376. 

+4 Tirmidhi # 1376. 
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2970. Sayyidtuna Abdullah ibn Hubaysh «+4», narrated that Allah's Messenger alei l 
+~; said, “He who chops down a lote tree, Allah will fling him face down in the fire.” 
Abu Dawud transmitted it saying that this hadith is shortened, meaning. 
“He who chops down a lote tree in a desert cruelly, unjustly without right to it, and 
in whose shade the travellers and animals get rest, Allah will cast him in the Fire 
head first.” 
COMMENTARY: The Korsi in the hadith (3 ,.uWtb y.++) are emphatic (> stb) lay stress 
on (++) (cruelly). Or, (tb) (unjustly) emphasizes (t+) while (3> +) means shaf’ah. 
It is stated in the book Mirgat as-Sa’ood of Abu Dawud that Tabarani has explained in his book 
Awsat that this warning applies to one who chops down a lote tree in the limits of the Haram. 
Some others say that here reference is to the lote tree of Madinah. Some describe it as the lote 
tree in a desert under which travellers and animals get shade. Some ulama (Scholars) say that 
the warning is to the person who cut down a lote tree of another cruelly-and unjustly. 


SECTION III ji jadi 
SHUF’AH APPLIES TO EVERY IMMOVABLE PROPERTY 
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2971. Sayyiduna Uthman ibn Affan «s à +»; said, “There is no pre-emption when 
boundaries are fixed on land (meaning the joint and is divided among the partner 
and shares of each have been determined separately). And, pre-emption (or shuf’ah 
or option) does not apply to a well, or to male palm trees.”? 
COMMENTARY: The well cannot be divided. Shuf’ah applies only to the land that can be 
divided (usefully), so there is no Shuf’ah with a well. Imam shafi’! at», abides by it but the 
Hanafis hold that shuf’ah is known and confirmed in every land whether divisible like 
houses. Gardens etc. or indivisible like wells baths, Hand mills. They cite the prophet’s J» 
el paledt Words ((¢3J5 isd!) (Shuf’ah applies to every thing - immovable). 
A male palm tree is indivisible and it is not a piece of land. Hence, Shuf’ah does not apply 
to it. The partners have no right of pre-emption with it. 


1 Abu Dawud # 5239. 
2 Muwatta Maalik # 4-35. 2. 
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CHAPTER - XIII | 
AL-MUSAQAH WA AL-MUZARA'AH 45d pGlaslol 
‘TENDING PALM-TREES & TILLING LAND | 
AGAINST SOME PRODUCE (CROP SHARING) 


Musaqah is that one person hands over his palm-trees to another to tend them and water 
them on condition that they could share the fruit at an agreed proportion, half and half, one 
third and two thirds, or one fourth and three fourths, etc. 

Muzara’ah is to hand over one’s land to another to cultivate it on condition that the owner 
would receive a fixed share of the produce (as agreed between them: half, one-fourth, etc). 
In other words, both musaqah and muzara’ah have a common significance which is a 
division of crop between cultivator and landlord. The only difference that the former has to 
do with trees and the latter with land. The same command of fiqh (Islamic jurisprudence) 
applies to both of them. : 

Musagah and muzara’ah - that is, using one’s trees and land between oneself and cultivator 
by dividing the crop - is invalid according to Imam Abu Hanifah sit«>,, but it is permitted 
according to Imam Shafi’l diane Imam Maalik à>}, Imam Ahmad äiss; and the two disciples 
(of Abu Hanifah «di,.»,) Imam Abu Yusuf >) and Imam Muhammad dur). ` 

The argument of Imam Abu Hanifah dts, is that each of these is such a contract or lease in 
which the return is unkown and non-existent. Besides, the prophet pl- 416d), Jo is known to have 
rejected al-mukhabarah (muzara’ah). But, the Hanafis go by the verdict of Imam Abu Yusuf 
and Imam Muhammad «iu>,, so they too regard musaqah and muzara’ah as permitted. 


SECTION I Ji jafi 
ARRANGEMENT AT po R FIELDS 


G5 55 EE JE ARS 538s MRSS chs ashe al hs ahs fps et 5k il able BE (rave) 
RS JF RS 535 


415) G5 S424 8h 5 5 he yh 5h É as ai AN Ga A gpass aa da aglis Ad 


5545 legless 2 sgil as Hi Be Aas aé A Aa ol §p25 Oi oe 

-GLUE 
2972. Sayyiduna Abdullah ibn Umar «så»; narrated that Allah's Messenger «cdi, 

- @=3 entrusted to the Jews of Khaybar the palm - trees and land of Khaybar on the 
condition that they exert their selves and use their properties in toiling on them. 
And for Allah’s Messenger plus «J č J» should be half of its fruit. (This is as in 
Muslim. The version in Bukhari is:) Allah’s Messenger ¢l~ 46 4! J» gave (the land 
and trees of) khaybar to the Jews that they should work on it and cultivate it and 
collect half of what it produces (the other half being for him).1 


1 Bukhari # 2285, Muslim # 5-551, Tirmidhi # 1388, Abu Dawud # 3409, Ibn Majah # 2467, Darimi # 
2614, Musnad Ahmad 2-17. l 
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COMMENTARY: Khaybar is a habitation about sixty miles from Madinah to the north, It 
used to be a famous place where the Jews resided. Today, it is made up of a few villages. 
People do not lie to reside there because its climate is not suitable. Its prime produce is dates. 
The hadith is cited by all those scholars who say that musaqah and muzara’ah are 
permitted. Imam Abu Hanifah <t«>, (who is the lane dissenter) says that the entrusting of 
the land and trees of Khaybar to the Jews has nothing to do with musagah and muzara’ah 
because they did not belong to the Prophet pl- jats àt Je that he would give to the Jews by 
way of musaqah and muzara’ah. Rather that land and those trees were the properties of the 
Jews. The Prophet plu aJe at lo entrusted to them their properties and fixed half of the 
produce as Kharaj (homage revenue) for himself. 
Kharaj (homage revenue) is of two kinds: 

(1) Kharaj (homage revenue) (wazifah or) muwazzif 

(2) Mugqasamah. 
The first kind is that the ruler specifies some amount to be taken every year from those on 
whom the Islamic state imposes kharaj (homage revenue). For example, the people of 
Najran were made to pay one thousand two hundred pairs of clothing each year. 
The second kind, muqasamah, is that when kharaj (homage revenue) is imposed on some 
people, the produce of their land is divided between them and the Islamic state in a 
specified manner. This is as with the people of Khaybar produce of whose land and trees 
was divided between them and the Prophet plu. yaledi.e half and half. 


MUKHABARAH DISALLOWED 
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2973. Sayyiduna Abdullah ibn Umar «+ 4 s») said ce they used to observe 
makhabarah and found nothing wrong in it. However, when (Sayyiduna) Rafi ibn 
Khadij «+ 4,.», informed them that the Prophet pi») «J1e 1 J» had forbidden it, they 
gave it up for that reason.! 
COMMENTARY: Mukhabarah is what is mentioned in the hadith (2972) preceding this. 
Imam Abu Hanifah àua> cites this hadith to establish his point that muzara’ah is forbidden. 


RANTING LAND FOR PRODUCE 
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2974, Sayyiduna Hanzalah ibn Qays 44>, reported on the authority of Sayyiduna 
Rafi ibn Khadij «sù >», that his two paternal uncles narrated to him that, in the time 
of the Prophet pljas äi e they used to rent land and receive (for that) the produce 


1 Muslim # 106-1547, Ibn Majah # 2450. 
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(that was) along the streamlets, or (the produce) of the (portion of) land set aside by 
the landlord. (Those to whom they rented out the land retained the produce of the 
remaining portion of the land.) The Prophet 1+) 4J¢ 4) lo forbade them to do that 
(because it was an uncertain proposition). 
He (Hanzalah) «>, asked Rafi «+ 4.x), “How it would be if dirhams and dinars | 
were paid?” He said, “There would be no harm in that (payment).” i 
That which was disallowed (meaning, the two forms of muzara’ah) are such that 
anyone with some knowledge of the lawful and unlawful would not allow, if he 
gave some thought to it realizing the risk factor in it.1 
COMMENTARY: The ulama (Scholars) who maintain that muzara’ah is allowed are also 
among those who agree that these two forms of renting out one’s land for cultivation are 
not permitted. 
Both sides of the ulama (Scholars) who regard muzara’ah as permitted and who consider it 
as disallowed cite ahadith as evidence for their points of view, there being different ahadith 
on this subject. 
As stated earlier, most of the ulama (Scholars) hold that muzara’ah is allowed. Imam Abu 
Hanifah dts», disagrees, but his two students Abu Yusuf 44>, and Muhammad 4!) are 
among those who say it is allowed. Besides, it is a necessary practice, so the Hanifah give 
the verdict that Muzara’ah is allowed. 


DISALLOWED FORM OF MUZARA’/AH 
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2975. Sayyiduna Rafi ibn Khadij «+42, narrated that most of them, the people of 
Madinah, were cultivators. Some of them let out their land agreeing (with the 
tenant) that they would have what was produced in a certain portion (towards their 
rent) while the produce of the other portion should go to him (to whom it was 
rented). Sometimes, there was production on one portion but none on the other. So, 
the Prophet ol j1ed,l.0 disallowed them to do that.? 


BETTER TO RENT OUT LAND 
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2976. Sayyiduna Amr (ibn Dinar) «>, said that he said to Sayyiduna a EN 


“If you abandon muzara’ah that would be better, because the ulama (Scholars) 
assert that the Prophet i=j à Jv had forbidden it.” He said, “O Amr! I give them 


1 Bukhari # 2332, Musnad Ahmad 4-142, Muslim # 115-1547. 
2 Bukhari # 2332, Muslim # 117-1547. 
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my land and help them (thereby). The most learned of men, Ibn Abbas «+ 4.2) 

informed me that the Prophet siya. à Lo had not forbidden it, but has said, ‘It is 

better for any of you to lend to his brother (his land) to EEVA than to receive 

from him a specified sum (of revenue).” e 
COMMENTARY: Muza’ra’ah is to give something and get something. But, if someone is 
shown favour by giving him one’s land as a concession so that he might earn something 
from it then it is better. 


CULTIVATE OR LEND YOUR FIELD 
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2977. Sayyiduna Jabir «s à =»; narrated that Allah's Messenger pljas ăi eo said, “If 

anyone has land then he should cultivate it (himself), or (if he cannot do it then) he 

must lend it to his brother, If he refuses then he must keep it with himself.”2 
COMMENTARY: Shaykh Mazhar 4a», says that this hadith calls upon man to put his 
property to profitable use. If he does not cultivate his own land then he may land it to a 
Muslim brother to earn a livelihood for himself and his family. If the owner does not 
choose either of the two courses, then he may keep his land with himself but not give it 
to anyone by way of muzara’ah. This also is a warning to those who do not use their 
property for their own good nor give benefit to others from it (and earn reward from 
Allah for themselves). 
Some people interpret the hadith to mean that if no one is willing to take the land on loan, 
then he may keep his land with himself. In this case, the command is to show that it is 
permissible to do so. (This is a sin hadith # 2632 or Bukhari.) 


WORKING TO CULTIVATORS WHO ABANDOM JIHAD 
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2978. Sayyiduna Abu Umamah «+ 4.2) saw a ploughshare and some agricultural 
implements, and said that he had heard the Prophet ljas äi Lo say, “This will not 
enter the house of a people but Allah will make shame to enter it.”3 . 
COMMENTARY: The Prophet pjate à Lo did rot condemn agriculture but he meant that 
` jihad should not be neglected because of agriculture. 
If anyone engages in cultivation for a livelihood the that is not a disliked thing. 
Some ulama (Scholars) say that it applies to those who have their fields along the borders 
with the enemy. If they concentrate on cultivation and neglect jihad, then the enemy will 
invade and overpower them, thereby disgracing them. 


1 Bukhari # 2330, Muslim # 120. 1550, Abu Dawud # 3389, Nasa’i # 3873, Musnad Ahmad 1-234. 
2 Bukhari # 2340, Muslim # 89. 1536, Nasa’i # 3874, Ibn Majah: # 2451, Musnad Ahmad 3-373. 
3 Bukhari # 2321. \ 
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SECTION II - sith juni 
DO NOT SOW IN FIELDS oe OTHER weve PERMISSION 
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2979. Sayyiduna Rafi ibn Khadij «+ 4..») narrated that the Prophet pl- jase ài io said, 
“He who sows on a land belonging to other people without their permission, has no 
right to any of its produce, but he may take his cost from it.”1 
COMMENTARY: If anyone sows on someone’s field without his permission, then all the 
production on it belongs to the owner of the land. Of course, he will get his expenses on 
sowing the field, nothing more. Imam Ahmad goes by this hadith. 
Other ulama (Scholars) say that he who sows will get all its crop, but will,have to pay to the 
owner of the land the loss of the land. Some ulama (Scholars) of the Hanafis say the same thing. 
Ibn Maalik dita.» said that he will have to bear, as a wajib (obligatory), the reimbursement of 


the land from the day of took over the land till the day of cultivation when he clears the 
land. The produce will belong to him. 


SECTION III š & jah jad 
PROOF OF VALIDITY OF MUZARA’/AH 
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2980. Sayyiduna Qays ibn Muslim «sà»; reported on the authority of Sayyiduan Abu 
Ja'far «să >»; that there was not any house of the muhajirs (emigrants) in Madinah that 
did not cultivae land (for the ansars) for one third on one fourth of the yield. 
(Sayyiduna) Ali, Sa’d ibn Maalik, Abdullah ibn Mas'ud, Umar ibn Abdul Aziz, al 
Qasim, Urwa, the family of Abu Bakr, the family of Umar, the family Ali and Ibn 
Sirin «sà»; cultivates the land against a part of the produce. 
Abdur Rahman ibn al Aswad äu>, said that he was partner of Abdur Rahman ibn 
Yazid ða, in cultivation. Umar «sà s2, contracted with people that if he supplied 
the seed, he would receive half of the produce and if they provided the seed they 
would get a certain share.? 

COMMENTARY: Mirak Shah à u> )» said that it is clear even from Bukhari’s text that 


1 Tirmidhi # 1371, Abu Dawud # 3404, Ibn Majah # 2466, Musnad Ahmad 3-465. 
2 Bukhari (Book 41, Chapter 8 - Heading, sub-heading before hadith # 2328). 


e 


150 Translation & Commentary of MISHKATUL MASAABIH Vol 


Sayyiduan Abu Ja’far’s «+ 4.2, words end at (wy) (and one fourth of the yield). This is 
apparent also from its expositions. The words after that are Bukhari’s own, and are all 
aathar, meaning words of the sahabah and the tabi’un. Bukhari has reproduced them 
without a chain of transmission, so has placed them as a sub-heading. 


CHAPTER - XIV 
AL-IJARAH - HIRE ale Yok; 


Ijarah means to give something on rent. In the terminology of Shari'ah (divine law), it 
means to make someone owner of the use of something belong to oneself. 

From the point of view of fiqh (Islamic jurisprudence), since profit is lacking from Ijarah, it 
should not be permitted. However, in view of the need of the people, Shari’ah (divine law) 
has declared it to be lawful. Also it is established through ahadith and aather. 


SECTION I JIS jaki 
IJARAH IS ALLOWED 
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2981. Sayyiduna Abdullah ibn Mughaffal 414.>, said that (Sayyiduna) Thabit ibn 
Dahhak «+ 4.2, said that Allah’s Messenger plj ale äi 6 forbade muzara’ah but 
commanded that Ijarah should be observed. He said, ‘There is no harm in it.” 


COMMENTARY: The disallowance of Muzara’ah is of its two forms that are mentioned in 
hadith # 2974. (They are the land along streamlets and setting aside portion of the land, 
both whose produce is reserved for the owner.) 
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2982. Sayyiduna Ibn Abbas «să „2; narrated that the Prophet pl~j4Je äi e had himself 
cupped (once) and paid the cupper his wages. And, he poured medicine into his nose.? 


COMMENTARY: This hadith clarifies that the profession of the cupper is lawful. To pay 
wages is permissible and so it is to use medicine. 


THE PROPHET pl- jais ăt eo GRAZED SHEEP AGAINST WAGES. 
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2983. Sayyiduna Abu Hurayrah «s ð „2; narrated that the prophet poco said, 
“Allah has not sent such a prophet who has not grazed sheep.” The sahabah 


(Prophet’s Companions) ¢¢s à s»; asked, “And you too?” He said, “Yes, I was a 
shepherd for the people of Makkah for a payment of (some) qararit.”3 


1 Muslim # 119-1549. 
2 Bukhari # 5691, Muslim # 65-1202, Abu Dawud # 3423, Ibn Majah # 2162, Musnad Ahmad 1-258. 
3 Bukhari # 2263, Ibn Majah # 2149. 
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COMMENTARY: Given the responsibilities of a prophet, he has to experience every kind of 
life and profession to be able to propagate religion effectively. The shepherd’s profession is 
one such. This seems to be very lowly but if we examine it, this profession promotes love 
and compassion, hard work and toiling, ‘mutual cooperation and well wishing, and 
supervision. Those qualities are essential for a guide and reformer. Every Prophet had this 
experience to be able to lead his people. It enables him to endure hardship and obstinacy of 
his people. Besides, this life enables him to go through attitude which is necessary during 
the initial life of prophethood. 


WARNING FOR NOT PAYING WAGES TO LABOURER 
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2984. Sayyiduna Abu Hurayrah ae J ie that Allah’s Messenger plv jae ăi lo 
said that Allah, the exalted, says, “Three there are against whom I shall initiate 
action on the day of resurrection: a man who holds out an assurance in my name, 
but then fails to fulfil it, a man who sells a free man and devours the proceeds. And 
a man who hires a labourer and gets the work done by him but does not pay him . 
his wages.”! 
COMMENTARY: To break a promise is wrong and when it is given in Allah’s name, it is 
extremely bad to break it. 
To sell a freeman is wrong too. The words ‘devours the proceeds’ are to stress that it is 
very bad.As for not paying the wages, it is very sinful and cruel. The perpetrator 
deserves to be punished. 


WAGES FOR INCANTATION 
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2985. Sayyiduna Ibn Abbas «+ 4\..>) narrated that some of the sahabah (Prophet's 
Companions) »¢* 4.2, of the Prophet pi) a/c ai Jo came to a watering place or a 
village) where someone had been stung by a scorpion or by a snake. One of the 
dwellers of that place came to the sahabah (Prophet’s Companions) »¢* 4 „>; and 
asked, “Can anyone of you invoke (to cure snake bite), for a man at the watering 
place is stung by a scorpion or a snake?” One of the sahabah accompanied him and 


1 Bukhari # 2227, Ibn Majah # 2156, Musnad Ahmad 3-83. 
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recited surah al-fatihah against some sheep. The man was cured. However, when he 
came with the sheep to his colleagues, they did not like it and complained. “You 
have taken payment for Allah’s Book.” On coming to Madinah, they complained to 
Allah’s Messenger ply ale a! J that he had collected payment for Allah’s Book. He 
said, “The most rightful thing for which you receive wages is Allah’s Book.” 
According to a version, he also said, “you did the right thing. Divide the sheep 
(among yourselves) and let me have a share along with you.”! 
COMMENTARY: Some ulama (Scholars) say that the sahabi who had recited surah al- 
Fatihah was Sayyiduna Abu Sa'eed Khudri «s à .»,, There were thirty sahabah in that 
group. So he had taken thirty sheep. 
The Prophet ply aie di Jo asked for his share too because that would make clear to 5 the 
sahabah (Prophet’s Companions) »¢+4i,,2, that it was correct to collect wages for the recital. 
It is correct to apply charm with the verses of the Quran and get wages for it. So, there is 
nothing wrong in asking for payment to apply charm or make talisman with verses of the 
Quran or other known supplication. 
However, we cannot say because of this it is allowed to get a payment for reciting the 
Quran. Reciting the Quran is a form of worship for which it is not permitted to get wages. 
To blow ona patient who is cured because of it is not a worship, so wages may be collected 
for that. This also makes clear that wages may be had for writing down the Quran and 
other religious books and to buy and sell them. 
The letter day (or succeeding) ulama (Scholars) have given an identical ruling about 
teaching the Quran. However, the preceding ulama (Scholars), like Imam Abu Hanifah 
ai had said that it is unlawful to seek wages for teaching the Quran. 


SECTION II gén jai 
INCANTATION NOT SANCTIONED BY SHARI’AH (DIVINE LAW) IS UNLAWFUL 
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2986. Sayyiduna Kharijah ibn Salt (asi in sullt) reported from his paternal uncle that 
he said, “When we departed from Allah’s Messenger pl- jaJe ži 4o we met a tribe of 
the Arabs (on the way) who said to us that they had learnt that we had brought from 
this man (Allah’s Messenger) »!)«1 41.6 what is good and had we a medicine ora 
charm because they had a mad man in chains? We confirmed that we had and they 
brought (to us) a mad man in chains and I recited surah al-Fatihah over him for 
three days, morning and evening, I a such a way that I collected my saliva (while 


1 Bukhari #5737, Ibn Majah # 2156, Musnad Ahmad 3-83. 
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reciting) and (after I finished) I spat on him.” 

The narrator reported that his paternal uncle continued to say, ‘After that (he 
> recovered quickly so that) be seemed to have been released from fetters. They paid 

me something but I said, ‘Not till in have asked the Prophet plate a Jol’ He said, 

‘Take it (or eat it)! By my life, he who accepts for a wrong (invalid) incantation (does 

bad). You have taken for a true charm.” 


COMMENTARY: A wrong or invalid incantation or charm is what refers to the stars, evil 
spirits, jinns and other things besides Allah. Help is sought from them. They are not 
approved by Shari’ah (divine law). It is not allowed to use them and to get wages for them. 
The true incantation or charm is mention of Allah and verses of the’Quran and they are 
either recited and blown or written down as talismans or amulets. 


The words («s pas) (by my life) are not an oath. Rather, the Arabs use the words (Arabic) in 
their speech. Perhaps when the Prophet ply ale at Le spoke these words there was no 
disallowance to take oath on others besides Allah at that time (but was disallowed later). 
Allamah Teebi 4i4>,said that perhaps Prophet pluyaJe a to. It may have been one of those 
things permitted to him but not to the others. . 


DO NOS DELAY PAYMENT OF WAGES 
b 
2A SS phe peel shes oe ab de oh das SG JG 52 gh able E5 Ow) 
(Aalegelolsr) -453 44 


2987. Sayyiduna Abdullah ibn Umar «+4),,», narrated that Allah’s Messenger «edi, 
ws said, “Pay the Ten to the labourere before his perspiration dries.”2 
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2988. Sayyiduna Hussain ibn Ali «4,2, said.that Allah’s Messenger gl.) ale ai lo ' 
said, “The begger has a right even if he comes on a horse.”3 


COMMENTARY: This hadith means to say that a beggar must not be returned empty 
handed. Qadi åa», said that if anyone begs though his apparent condition shows that he is 
_ well-off, he must be given something, for without need he would not have disgraced himself. 
This hadith has no bearing with this chapter unless that which is given to the beggar is 
regarded as his wages. 


= The ulama (Scholars) have questioned the Isnad of this hadith. Imam Ahmad å&4a>; has 
rejected it as without base. But, Abu Dawud ğa) has adopted silence which means that he 
considers it worthy of reference. 

1 Abu Dawud #3420, Musnad Ahmad 5-210. 


2 Ibn Majah # 2443. l 
3 Abu Dawud # 1665, Musnad Ahmad # 1-201, Muwatta Maalik # 58. 1-3. 
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SECTION III jin jail 
PROPHET MUSA Jute AS A LABOURERE 
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2989. Sayyiduna Utbah ibn Mundhir «+ 4.2) narrated that they were with Allah’s 
Messenger pl- jats či Lo when he recited (+b) (Ta seen meem, 28:1-28). As he came to 
the story of (Prophet) Musa %-Jtute, he said, Musa eA—tate had submitted himself to 
manual labour for eight or ten year to be able to preserve his chastity and till his 
belly with food.”! 

COMMENTARY: Ta seem meem is the surah al-Qasas. Prophet Musa ei ale came to 
Madyan where he met Sayyiduna Shuayb etJiute who married his daughter to him and he 
hired himself with Sayyiduna Shu’ayb e*JuJe in return. 

To preserve his chastity means to marry. Prophet Musa e%Ji4e married the daughter of 
Sayyiduna Shu’ayb e%State on the terms that he would tend his sheep for eight or ten years. 
He described that as her dower. This practice was allowed in their Shari’ah (divine law). 
The service of a free man was declared as the dower of his wife. In this case of Prophet 
Musa Adats, however it is possible that he may have determined something else as his 
wife’s dower and agreed to act as a shepherd as a gesture of goodwill. 

HUSBAND’S SERVICE AS WIFE’S DOWER: The jurists differ on this question. The 
Hanafis say that it is not allowed for a woman to be married on condition that her husband 
who is a free man (not a slave) would serve her for some time (like a year). However, it is 
permitted for her to marry him on condition that his slave would serve her for a certain 
time, say one year. 

The Shafi’is hold that it is permitted to marry against some kind of service provided the 
work done by the servant and the service offered are known and specified.? 


REMUNERATION FOR TEACHING RELIGION 
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_ 2990. Sayyiduna Ubadah ibn Samit «sà»; said that he submitted, “O Messenger of 

Allah, a man has presented me with a bow. He is one of those whom I used to teach 

the Book and the Quran. It cannot be deemed to be a property (so I think that there 

is no harm in accepting it). I shall shoot (arrows) with it in Allah’s path.” He said, 
“If you like that a necklace of fire be put on you, then do take it.”3 


COMMENTARY: Sayyiduna Ubadah «s à 2) said that a bow was not a worthwhile 


1 Ibn Majah # 2444, Musnad Ahmad. 
2 See stories of the Prophet. Ibn Kathir English translation pp 1906, Dar ul Isha’at Karachi. 
3 Abu Dawud # 3416, Ibn Majah # 2157, Musnad Ahmad 5-315. 


x 


155 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


property. The Prophet jale ài 4o worked him that it would wipe out his sincerity with 
which he had taught those people religion and the Quran. So he should not accept it. Those 
scholars who say that it is unlawful to ask for wages for teaching religion and the Quran 
cite this hadith. 


CHAPTER - XV 
REVIVING BARREN LAND AND IRRIGATING ogada kiol 


It is stated in ‘Nihayah’ that (14.5!) Mawat (dead, barren) is the land that has no cultivation, 
no house and no owner. And, it is written in ‘Hidayah:’ “Mawat (rendered here as waste 
land) signifies any pieces of ground incapable of yielding advantage either from want of 
water, an inundation, or any other cause, such as prevents tillage. It is termed mawat or 
dead because like the dead it is of no use.” 

It is described thus: Any piece of land that from a long time has lain waste without 
belonging to any person, or which has been formerly the property of Muslim, who is not 
then known, and is likewise so far removed from a village that, if a person call out from 
thence his voice cannot be heard there.2 Such a land is termed mawat. 

The word (systa) (Ahya mawat) in the title in Arabic (literally ‘revival of the dead,’ in plural 
form) mean ‘to make the lands habitable.” This may be done by building homes on it, by 
planting trees by sowing seeds, by cultivating it or by irrigating it or by ploughing it. 

The command of Shari’ah (divine law) is that whoever. revives it becomes its owner. 
However, the scholars differ on it sligħtly. Imam Abu Hanifah äas>, said that before doing 
any revival work on it permission to proceed must be obtained from the imam (the relevant 
authority). Imam shafi’] 4#«.>, and the two disciples (of Abu Hanifah s#a>,, namely Imam 
Abu Yusuf u>; and Imam Muhammad) «s à», said that it is not necessary to obtain 
permission. Shurb (~,+) means ‘drinking water’ in the literal sense. It is a share of water, 
riverside or place of drawing water. In the terminology of Shari’ah (divine law), the word 
means: ‘the right to seize advantage of water for drinking, using, watering field or garden 
or watering the animals that is available to every person. As long as water is in its source 
(like river, pond, etc), it is not anyone’s personal property. Everyone, without distinction, 
has a right to use it to his benefit and no one is permitted to prevent access to it. 

However, there is a difference between water of rivers, streams, aqueducts on the one hand 
and the water that is collected in vessels. The books of fiqh (Islamic jurisprudence) may be 
consulted for details on this subject. It is enough to know here that according to the 
Hanafis, every human being has an equal right to the water of the river, howsoever he may 
use it. He may use it for drinking and irrigating and may channel it to the fields and 
gardens. No one can prevent him from using it. It is like using to advantage the moon, the 
sun and the air, Allah has placed these blessings at the disposal of everyone without 
distinction. Their benefit is not for any specific person or group. All are equal partners in 
taking advantage from them. 

Similarly, everyone has a right to use the water of a well or river. However, if anyone 


1 Vol 2 p 465, Darul Isha’at, Karachi. 
2 ibid. 
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wishes to irrigate his field or garden with the water of the well or river, then the people of 
the area where they are situated have a right to forbid him and prevent him whether their 
water will decrease or not. They have every right to the well and river because they are 
situated in their locality. 


The water that is filled in a vessels or tank belongs to the owner of these things and to none 
else. It is like game that becomes, the property of the hunter who hunts it. 

If a well or river lies in someone’s private land then he is authorized to prevent entry and 
access to other people, provided they are able to get water from the vicinity and not 
belonging to anyone. If there is no water nearby, then the owner of that land will have to 
bring them water from his well or river himself, or allow them to enter his land and get it 
themselves, on condition that they cause no damage to the well or the bank of the river. 


If a well had been dug in a mawat land already, then one who inhabits the land has no 
right to prevent people from drawing water from the well because though the land.comes 
in his ownership when he make it habitable, the water of the well is not his property. If he 
disallows a person who wants to drink the water himself or to water his animal and he or 
his animal is liable to die of thirst, then he may get water by force even if he had to fight | for 
it and use weapons. 


A well can be anyone’s property but its water is not owned by him or by any one else. 
Rather, it is allowed to everyone. This is in contrast to the water that a person fills in his 
vessel, for that is his personal property. However, if anyone is dying of thirst and this 
person refuses to give him water then he is within his right if he fights him and gets the 
water by force, provided there really is threat to life if he does not get water and he does 
not use a weapon against him. It is exactly like the case of a hungry man who may die of 
hunger if he does not eat any food and another person with enough food refuses to oblige 
him then he has a right to force the other person to give him to eat to save his life. He may 
even fight but he is not allowed to use weapons. 

Some ulama (Scholars) say that if an owner does not permit a thirsty person to collect water 
then the least permitted to him is to fight against him without weapons. This is permitted 
because it is a sin to stop a person from a general blessing of Allah like water. To fight such 
a person is like enforcing Allah’s limits on him. 

SECTION I : jh jiii 
\ 


DEVELOPING A LAND THAT HAS NO OWNER 
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2991. Sayyidah Ayshah sä», narrated that the Prophet pi~ jale ài o said, “He who 
habitates a land that has no owner has more right to it (than anyone else).” 
Sayyiduna Urwah 4ta>, said that Sayyiduna Umar «+4),,», decided according to this 
(saying) during his khilafah (caliphate).! 


COMMENTARY: Urwah’s «+«i_.2, words are evidence that his hadith is not abrogated. 


1 Bukhari # 2335, Musnad Ahmad 6-120. 
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CANNOT MAKE GRAZING LAND EXCLUSIVE» 
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2992. Sayyiduna Ibn Abbas «sà =»; reported that Sayyiduna Sa’b ibn Jath thamah ,,-, 

aed) narrated that he heard Allah’s Messenger i j4¢4i\ o say, “There is no sanctuary 

(or grazing land exclusive for anyone) except that which belong to Allah.”! 
COMMENTARY: Hima is a restricted grazing ground for animals to which, oer people 
are not allowed to send their animals. 
The hadith says that it is not proper to reserve pastures without permission of Allah and 
his Messenger elu saleail_ Le, 
During the Jahiliyah (ignorance period), the chiefs of tribes disallowed animals of other 
people to such lands that had much grass and profuse water and reserved these lands for 
themselves. The Prophet iy Je at to disallowed this practice but did permit creation of 
exclusive grazing grounds for such animals as were used in jihad and for the animals 
received against zakah (Annual due charity). Now, however, after the death of the Prophet 
els ade ăi o no ruler is permitted to set aside a grazing ground for himself- or for any 
purpose. Some ulama (Scholars) do say that a grazing ground may be reserved when it is . 
exigent for the general body of Muslims unless it causes difficulty to most citizens. 


A DISPUTE ABOUT WATER 
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2993. Sayyiduna Urwah 4i«>, narrated that Sayyiduna Zubayr «sà»; had a dispute 
with an ansar about the streamlets originating form the mountains (to the fields). 
The Prophet pl- jate ài suo (when it was brought to him) said, “O Zubayr, water your, 
field, the let i flow to your neighbour.” The ansar complained, “Of course, he is: 
your cousin.” That brought a change of colour on his face and he said, "Zubair! 
Irrigate your land and hold in till it flows to the embankment. Then let it flow to 
your neighbour;” Thus, the Prophet pl- jade ài Lo allowed Zubayr asá 2; his right by 
the clear judgement when the ansar angered him though he had offered them an 
advice that could have made it convenient for each of them.? oy 
COMMENTARY: Sayyiduna Urwah ibn zubayr ibn al-Awam 44>) was a great glorious 
tabi. He was one of the seven great jurists of Madinah. His mother was the famous 
sahabiyah Sayyidah Asma «sä s», daughter of Sayyiduna Abu Bakr ««4,.2, His (Urwah’s) 


1 Bukhari # 2370, Musnad Ahmad 4-38. 
2 Bukhari # 2359, Muslim # 129-2357, Tirmidhi # 1368, Abu Dawud # 3637, Nasa'i # 5407, Ibn Majah 
# 2480, Musnad Ahmad 4-5. ; | 
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as àl s2; father was Sayyiduna Zubayr «+ 4.2) the famous sahabi (Prophet’s Companion) 
and son of Sayyidah Safiyah bint Abdul Muttalib, the aunt of the Prophet pl. saJedi_e one of 
the chief distinctions of Sayyiduna Zubayr «s ăi»; is that he was among the earliest to 
embrace Islam. He had embraced Islam in the very beginning of the Prophet's pls jase ài o 
call. At that time he was only sixteen years old, but his cruel paternal uncle gave him 
different kinds of punishment for it, like throwing him in smoke. The young man did not 
falter. Rather, he continued to stop forward. He participated in all battles with the prophet 
ging ade ait be and displayed exemplary bravery. He was one the ten fortunate sahabah 
(Prophet’s Companions) s:$ à s») whom the Prophet ¢lwy ate at do gave glad tiding of 
paradise in this world and who are called the ashrah mubashshirah. 

It is about Sayyiduna Zubayr «s à»; that he had an nasar irrigated their respective fields 
through the same channel. Once they had an altercation about who had right of water 
before the other since they could not agree with one another, they took their case to the 
Prophet el- jate ăi Lo for a judgement. 

He gave the judgment considering that Zubayr’s «så»; land was on a higher level and 
nearer to the channel then the ansar’s «+4!,,2). The latter, however, accused him of bias 
and favouritism. 

The result was that the Prophet plu yaea,.6 withdraw the little concession he had given to 
the ansar aril,» ), 

The concluding words of the hadith suggest that the Prophet pl.) ale ai io had advised 
Zubayr «sai «s>? to forgo some of his rights as a matter of goodwill. On the reaction of the 
ansar, he asked Zybayr «sä»; to seize all his right without consideration. ; 
Some people say that the ansar was actually a hypocrite. Hypocrites never let an- 
opportunity go to hurt the Prophet ply ate ai le. He was called and ansar because he 
belonged to the tribe of ansars. Some of them were hypocrites like Abdullah ibn Ubayy. 

If that is so, then why was he not punished? He ought to have been killed at that moment 
for being rude to the Prophet plu yates... The answer is that either it was to get him to the 
straight path by showing him leniency, or the Prophet's lalea) lo patience did not allow 
him to kill him, for, he always endured and mischief of the hypocrites, and their taunts. 
Besides the enemies would have said, “Muhammad kills his companions,” for, the 
hypocrites did call themselves Muslims and presented mene as the uaa S ads ăi Lo 
ey Companions. 

However, some ulama (Scholars) have dug up an unearthed that the ansar was reallv a 
believer. Annoyance and impatience had made his mind restless and he blundered into 
misbehaving with the Prophet pl sageai o,1 : 


DO NOT WITHHOLD EXCESS WATER 
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1 See also Siratun Nabi, Shibli Nu’mani, Dar ul Isha’at Karachi, v7 p46, v1 p195 and v2 p78. 


159 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


said, “Do not withhold excess water (from the animals) lest it stop extra herbage 
from growing.”! 
COMMENTARY: If animals are prevented from water, no one will get their animals there 
to graze. Once who disallows water directly, prevents grazing. It is the main diet of the 
animals, so it is not correct to disallow it. Of course, if there is no excess water then it is not 
wrong to ean one’s needs. 
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2995. Sayyiduna Abu Hurayrah «sà»; narrated that Allah’s Messenger glo jie ai Je 
said, “Three there are to whom Allah shall not speak on the day of resurrection and 
shall not look at them (with mercy), (they are:) 
1. A man who swears (falsely) about his goods (to the buyer) that he was getting a 
better price than what he is being given, and he is a liar. 
2. Aman who swears a false oath after asr (salah (prayer)) to cheat a Muslim of his property. 
3. A man who denies (to others) excess water. So Allah will say (on the day of 
resurrection).” Today, I deny you My favour just as you had denied excess water 
that your hands had not produced.”? 
COMMENTARY: The time ‘after. asr has been mentioned either because false swearing is 
made at this time generally or it is more sinful to swear falsely after asr. 
Allah will say to him that he acted unjustly though he had no hand in producing the water. 
How would he have acted if the water was his product? He denied Allah’s blessing to 
other, so Allah will deny His blessing to him. 
Though a well or stream may have man’s effort in building them, yet the water therein is 
Allah’s blessing and favour. The owner cannot deny it to others. 
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(Jabir’s «+4.» hadith is mentioned previously in the chapter of ‘Sales and purchases that 
are disallowed.’ # 2857) 
SECTION II gt Ladi 
WALL ROUND A BARREN LAND 


-i sis ea kaiia Jé Ése Je gh pe itede gd ge aan 


(2512 ge) el 90) 


1 Bukhari # 2354, Muslim # 37-1566, Tirmidhi # 1276, Abu Dawud # 3473, Ibn Majah # 2478, Musnad - 
Ahmad 2. 244. 


2 Bukhari # 2369, Muslim # 173-103, Abu Dawud # 3474, Nasa’i # 4462, Ibn Majah # 2207, Musnad 
Ahmad 2-253. 
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2996. Sayyiduna Hasan (Busri) 4 «>, reported that Sayyiduna Samurah 4+ 4 s») 
narrated that the Prophet p1- jate či o said, “He who surrounded a (barren) land with 
a wall, it belongs to him.” 
COMMENTARY: According to the hadith, ownership of a barren land is established by the 
erection of a boundary wall round it. Imam Ahmad à>, abides by this direction while the 
other three imam hold that ownership of such land is established only after it is made 
habitable. This has been explained in the beginning of the chapter. The hadith will be- 
interpreted to mean that the wall is put up round the land to enable residence thereon. 
PROPHET'S lu: s4lea,.e GIFTS OF BARREN LAND TO THE SAHABAH (PROPHET’S 
Oe EEA 
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2997. Sayyidah Asma bint Abu Bakr «så»; narrated that Allah's Messenger «es. 
rs handed over ownership of some palm trees to (Sayyiduna) Zubayr ‘«+i,,2, 


COMMENTARY: Those trees were either from the Khums, or they stood on the barren land 
presented to Sayyiduna Zubayr asà s»). 
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2998. Sayyiduna Ibn Umar «s á»; narrated that the Prophet pple yaphe ait ho allot ed to 
(Sayyiduna) Zubayr «så»; all the land his horse could cover at a run so, he made it 
run and when it stopped (at a distance), he threw his whip (from there), so, the 
Prophet pls jtedi Lo said, “Let him have it till where his whip has reached.”2 
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2999. Sayyiduna Alqamah ibn Wa’il 4», narrated on the authority of his father that 

the Prophet pl yated1, J allotted to him a piece of land in Hadramawt. He said, “He 

sent Mu'awiyah with me instructing him, ‘Give it to him.’ 
COMMENTARY: The mount as sarah extends from Yemen to the Arabian peninsula, 
from its south west corner to the east turning along the southern coast to a long 
distance. The area this mountain range covers is called Hardramawt nearly all of it is 
barren and made up of desolate mountains. They are not very high and are 
uncultivable because of poor rain. However, some of their valleys are relatively 
hospitable, one such is the valley Hadramawt. l 
Sayyiduna wa’il ibn Hajr «41.2, was a prince of the decent royal family of this area. His 
father was the monarch of the place. When he learnt of the Prophet's pl- jals à slo call to 


1 Abu Dawud # 3069. 
2 Abu Dawud # 3072, Musnad Ahmad 2-156. 
3 Tirmidhi # 1386, Abu Dawud # 3058, Darimi # 2609, Musnad-Ahmad 6-399. 
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Islam, he took a deputation of his people to meet him. As he departed from Hadramawt, 
the Prophet el~ jate äi o informed the Sahabah (Prophet's Companions) pes å»; before his 
arrival: (SA sutiā 425) (and he is the surviving son of the kings). When he came and met 
the prophet plate at te, he received him warmly and made him sit near him on his mat. 
Then he made him ruler of Hadramawt, bestowing on him some of its lands. 
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3000. Sayyiduna Abyad ibn Hammal al-Marabi narrated that he came to Allah’s 
Messenger lw jleai_ Le and requested him to allot to him the (mine of) salt in Ma’rib. 
So, he gave it to him. But, as he turned to go, a man pointed out, “O Messenger äi Le 
lw sate Of Allah, you have given him the ceaseless (ready) water (meaning, salt that is 
absolutely ready).” (This man was Aqra ibn Habis Tamimi.) «s äs») So, he took it 
back from him. He then requested him about the land that had arak (thorny) trees 
growing in it. He said, “The land where the camels do not reach.” 
COMMENTARY: Marib is a city in Yemen, sixty miles to the east of Sana’a, four thousand 
feet above the sea level. It was the capital of Yemen up to the first century of the Gregorian 
calendar, under the Saba dynasty. It also was a busy trade centre. Abyad «säit»; was called 
Ma’rabi because of his residence there. 
Ceaseless or ready water means always ready and perpetual. It alludes to the salt in the 
mine that is always at h and. The Prophet pl~s sads ài suo gave it to Abyad «säi s»; under the 
impression that he would have to work over it but when Aqra «sà 2; pointed out that it 
was developed and no work was necessary to extract the salt, he reversed his decision 
because all people had a right over it, the mine as well as the salt. 
It is evidence that the ruling government may assign a mine to any one if it is underground 
and undeveloped. The mines that are developed and productive may not be given to any 
individual. Like grass and water, all people will share their utility. 
The hadith also establishes that a ruler may annul his decision if it transpires that it was not 
based on correct information. 
The words ‘where the camels do not reach’ mean a land distant from pastures and 
buildings. Hence, it is not allowed to revive the barren land that is near houses because 
animals graze there and citizens use it for different purposes. 
THERE BLESSINGS OF ALLAH FOR ALL 
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3001. Sayyiduna Ibn Abbas «+4.», narrated that Allah’s Messenger elu sate ai le said, 
“The Muslims are co-sharers in three things; water, herbage and fire.”2 


1 Tirmidhi # 1385, Ibn Majah # 2475, Darimi # 2608, Abu Dawud # 3064. 
2 Abu Dawud # 3477, Ibn Majah # 2472, Musnad Ahmad 5. 361. 
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COMMENTARY: Of the three blessings, water is found in the rivers, ponds, seas, wells, etc. 
It is not what anyone has in his vessels. This has been dealt with in the beginning of the 
chapter. Herbage is grown in the open. 

If anyone possesses fire, he has no right to deny it to others or prevent him from burning a 
lantern or from sitting in its light. But, the wood that is being burnt is not allowed to 
anyone because that would cause the fire to decrease or to extinguish. Some people say that 
it refers to flint that is used to ignite a spark. NO one may be prevented to take it from a 
barren land (mawat). 


THE FIRST TO TAKE POSSESSES IT, IF IT IS A PERMISSIBLE THING 
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3002. Sayyiduna Asmar Mudarris 44.) recalled his coming to the Prophet pl- jade äi do 
when he swore allegiance to him. He said to him (Asmar) «sài ç+} “If anyone precedes 
(others) to water to which no Muslim has overtaken him, then it belongs to him.” 
COMMENTARY: If any one takes water from a permissible source like river, etc. that 
portion becomes his property and what remains in the source is not his but continues to be 
permissible for all. In the same way other permissible things are treated. 
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3003. Sayyiduna Tawus «+42, narrated in a mursal form that Allah’s Messenger „Lo 
esate said, “He who revives barren land, it belongs to him. Ancient land belongs 
to Allah and His Messenger. Then it is for you from me.”2 

3004. It is reported that Sharh us sunnah (Prophet’s pny ac 1 Jo practice) that the 
Prophet pl yale, allotted to Sayyiduna Abdullah ibn Mas’ud «4,2, some houses 
in Madinah between the dwellings and palm trees of the ansar. At that, the Banu 
Abd ibn Zuhrah pleaded. “Send away the son of Umm Abd from us!” (Ibn 
Mas’ud’s) «+ .41,.5, mother was Umm Abd.) He said, “Then why has Allah sent me? 
Allah does not grant sanctity to a people who do not get the weak his rights.”3 


COMMENTARY: Ancient land is the barren land whose owner is unknown. The Arabic Word 


1 Abu Dawud # 3071. 
2 Abu Dawud # 3071. 
3 Shafi in al-Umm 4-45 (kitab ul Jihad, chapter on Huma and Qita). 
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for it (st) refer to (2) Aad, the people of Prophet Hud Jute merely to depict its primeval or 
ancient nature because prophet Hud Ajuts and his people are very early in history. 
The Prophet pu) ate a1 eo said, “belongs to and His Messenger.” It means ‘all old. 
Ownerless barren lands belong to me. They are under m y authority. I use them as I 
deem best and give them to whom I like and allow them to develop them.’ Allah’s 
name is taken by way of introduction and His Greatness to demonstrate His 
Messenger's ph jae či slo status, for, the Messenger's pl- jats ài sho decision reflects Allah's 
decision This (last sentence) is what Qadi said. 
Banu Abd ibn Zuhrah wanted Ibn Mas'ud «sål»; to be sent away because they were opposed 
to his father, Mas'ud, during the jahiliyah (ignorance period). Besides, his mother, Umm Abd 
was among their servants. So, they demonstrated their apathy for Ibn Mas'ud asà»). 
The Prophet el ya.1edi io told them that one of the reasons for which he was sent was to help the 
weak people and remove the imaginary wall between men dividing them as high and low. He 
had to infuse common sense into the arrogant and confidence into the weak and needy. 
He said that the people who do not care for their weak section are the worst of human 
beings whom Allah does not clear from sins and evil. When the strong suppress the weak 
and deny them their rights, their social life is smeared with evil and sin. They are not 
worthy and not righteous, and deprive themselves of Allah’s mercy. 
Therefore, the Prophet ploy ale ai lo explained to Banu (children of) Abd ibn Zuhrah that 
they should not try to deny Abdullah ibn Mas'ud his rights. He could choose to live where 
he wished. And the Prophet pluses Lo said to them “I am his helper and am bound to 
support him.” 

RELEASING WATER TO FIELDS AND GARDENS 
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3005. Sayyiduna Amr ibn Shu’ayb «>, narrated that on the authority of his father 
(Shu'ayb) from his grandfather (Abdullah ibn Amr) «sà 2; that Allah's Messenger 
ely ale à eo had decided about the stream al-Mahzur that its water should be 
withheld till it was ankle deep and then the upper waters should be released to 
flow to the lower.! 
COMMENTARY: Al-Mahzur is a valley in Madinah situated in the land of Banu Qurayzah 
and irrigating their fields. The Prophet l= j4te àl 4o had instructed that the land near to the 
canal carrying water from this valley should be given preference and water should be 
released to it first. When this land was well watered the sign of which was that water stood 
ankle deep, the water should be released and allowed to go to the lower land. 
The same procedure applies to every river flows naturally without anyone’s effort in building it. 
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1 Abu Dawud # 3639, Ibn Majah # 2482, Muwatta Maalik # 28 (al-Aqdiyah). 
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3006. Sayyiduna Samurah ibn Jundub «s å»; is reported to have had some palm- 
trees in the garden of a man of the ansar (purportedly Malik ibn Qays) «sä»; who 
had his family with him. Sayyiduna Samurah «s àis») used to enter it (to look after 
his trees). This caused inconvenience to the ansar. So, he met and told the Prophet 
el sade ài Lo about it. He (called Samurah) «sài»; and asked him to sell it (meaning, 
the palm trees to the ansar), but he declined. So, he advised him to exchange them 
for something else, but he declined. Then, he instructed him to present them to 
ansar and have a certain thing for it but he declined. Then, he said, “You are a 
difficult man.” And to the ansar, “Go, cut down his palm-trees!” 

COMMENTARY: The Prophet plated o did not give a command to Sayyiduna Samurah of 

a wajib (obligatory) nature that he had no option but to obey. He merely suggested to him or 

recommended him to do one of those things. The last option was also an encouragement to 

earn reward. If it was otherwise, then Sayyiduna Samurah «s à») would not have declined 

so easily. Rather, being an obedient sahabi, he would have agreed without hesitation. 

The question arises why did the Prophet ly «Je 4! J instruct the ansar to chop down 

Samurah’s «+4, trees. The answer is that since he declined every offer, he seemed to be 

bent on causing distress to the ansar. There was only one way to give relieve to the ansar 

instruct him to cut down those trees. 
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And, the hadith of Jabir «så», about reviving barren land has been narrated already in the 


chapter on ‘unjust & compulsory appropriation, hadith # 2944. 
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And, we shall narrate the hadith of Abu Sirmah (# 5042) about one who hurts, Allah will 
cause him hurt...in the chapter on that which is forbidden about severing ties of kinship or 
staying apart. (The compiler of Masabih had reproduced were both these traditions.) 


SECTION III ¿jén jai 
DO NOT REFUSE TO GIVE WATER, SALT & FIRE 
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3007. Sayyidah Ayshah sä»; narrated that she asked, ʻO Messenger of Allah å o 
giv yate, what thing is it that it is not lawful to deny?” He said, “Water, Salt and fire,” 
She said, “O Messenger of Allah, this water we understand (that this blessing of 
Allah is essential and a necessity of life). But, why salt and fire? (It is difficult to 
comprehend.) He said, “O Humayra, he who gives fire is like one who gives a 
charity of everything that the fire cooks. And, he who gives salt is as though he 
gives charity of everything that the salt makes tasty. He who gives water to drink to 
a Muslim where water is available is as though he has emancipated a slave. And he 
who gives water to a Muslim to drink where water is scarce is as though he has 
given him life.” 
COMMENTARY: The Prophet ply «Je ài be also described the need to give water though 
Sayyidah Ayshah säl», had said that she understood the need to give water to someone.! 


CHAPTER - XVI 
GIFTS Glao 


The word (wks) (ataya) is the plural of (tæ) (ata) meaning ‘gift.’ grant. It is to transfer 
ownership and right to use of something belonging to oneself to another person, or to give 
away something to another without any return. 
In this chapter, all kinds of gift and grants will be mentioned. They are: 

(435) (waqf) or endowment, 

(4s) (hibah) grant, donation, 

(s£) (umra) donation for life, 

(s$) (ruqba) donation with provision as to death of donar or donee.? 
Mulla Ali Qari ùaa>, has stated that ataya mean ‘the grants and rewards of the chiefs, 
rulers, monarchs and heads of states.” 
Imam Ghazali #4») has written in Minhaj ul Aabideeen that the ulama (Scholars) have 
expressed different opinions on accepting the gifts of rulers and monarchs and the rewards 
of state. Some of them say that if the gifts and rewards are of such things of whose 
unlawfulness one is not certain then it is correct to accept them. Others say that unless one 
is certain that they are lawful, it is better not to accept them because in present times, most 
of the property and valuables with the kings and in state Treasuries are acquired through 
sources not recognized and approved by Shari'ah (divine law). 
Some ulama (Scholars) say that it is lawful for both the rich and the poor to receive gifts 
from the rulers as long as it is not established definitely that their property is unlawfully 
acquired. Their evidence is that the prophet el~ jate ài 4o had accepted the gift of Muqawqis 
king of Alexandria and had taken a loan from a Jew though the Qaran says about the Jews. 


{devourers of the unlawful} (5:42) 
Some others have said that if it is not known about some property that it is unlawful then 


1 Ibn Majah # 2474. 
2 These definitions are from mujan lughat al Fuqaha, Idaratul Quran, Karachi. 
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the poor (destitute, needy) is allowed to take it but the rich (who can afford) is not 
permitted to take it. 

In conclusion and as a summary the ruling may be understood that there is no harm if a poor 
person accepts anything from the rulers because if it is the ruler’s personal property then 
undoubtedly it is correct to take it, and if it is from the spoils, Kharaj (homage revenue) 
(tribute or tax and land) or ushr (one tenth or title) then the poor person deserves to take it. 
The scholars too have a right to the revenue of the spoils, tribute or one-tenth of land tax. 
Sayyiduna Ali «© ,.2, said that if any one embraces Islam willingly and learns the Quran, 
then he has a right to take two hundred dirhams from the state Treasury every year. If he 
does not receive his right in this world then he will get its reward in the hereafter. 


SECTION I SF ji 
UMAR’S LAND OF KHAYBAR GIVEN AS WARI 
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3008. Sayyiduna Ibn Umar «+ 4i,,», narrated that (Sayyiduna) Umar «+41.» got some 
land in Khaybar (as his share of spoils). He went to the Prophet pliyate ai Jo and . 
submitted. “O Messenger of Allah, I have received land in Khaybar that I think is 
more valuable then any other I have ever had.” (And he expressed desire to use it in 
Allah’s path.) “Command me how I may use it?” He said, “If you wish, make a 
wagqf (endowment) of the property and give its produce as charity.” So, Umar made 
a sadagah (charity) of the land in Allah’s path stipulating that the land itself should 
not be sold gifted or inherited. He gave its produce as sadaqah (charity) to be 
disbursed to the poor the relatives, the slaves to buy their freedom, in Allah’s path 
(for the warriors, pilgrims), the travellers and the guest. The trustee of the land may 
eat from it and feed his family (who are not self supporting) only to the extent of 
his needs, there being no sin on him for that, provided he does not build up (from 
it) to become rich. 
Ibn Sirin 4 >, explained that the trustee should not make the land a means to 
collect wealth for himself. 


COMMENTARY: This hadith is proof that waqf may be made. All Muslim agree that a 
Muslim is allowed to make wagf of his property like land or house, etc. for a pious purpose 
and a good objective to please Allah. A person who makes the wagqf is bestowed with a 
huge reward. 

This hadith is also an evidence that the property of which a waqf is made may neither be 
sold nor given in gift. It cannot be inherited too. 


1 Bukhari # 2737, Muslim # 15-1632, Nasa’i # 3629, 3630, Ibn Majah # 2396, Musnad Ahmad 2-12. 
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This hadith bears out the excellence of waqf which is a recurring charity The person who 
makes a wadf receives its reward perpetually. 

Khaybar is a habitation about sixty miles to the north of Madinah. Dates are grown here. 
The Muslims had conquered it in the times of the Prophet plo jale at te, After that, its lands 
were distributed as spoils among the warriors and Sayyiduna Umar «4i,.> also got a share 
which he set aside as waqf in Allah’s path. 

Sharh us sunnah (Prophet's plo yea) do practice) says that this hadith confirms that it is allowed 
to the person making a wagqf to receive from it a reasonable profit for his needs. He may use 
that on the necessities of life of himself and his family. He is the trustee of his waqf. 

At one time, the Prophet plu saledt_lv had asked, “Is there anyone who will buy bi’r (the well 
named) roomah? (It had belonged to a Jew and the Prophet pl jade àl le had asked for one 
who would buy it and make an endowment of it for the Muslim). “His bucket in the well 
will be like a Muslim's.” (It meant that he could use the well like other Muslim could.) 
Sayyiduna Uthaman bought the well and made a wagf of it for the Muslims. 


UMRA IS ALLOWED 
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3009. Sayyiduna Abu Hurayrah «s å s») narrated that the Prophet pl- jate ài lo said, 

“Umra is allowed.” 

(Umra is a life time donation, as distinct from umrah, the pilgrimage.) 
COMMENTARY: Mutual dealings and exchange of gifts promote love for each other. One 
of the ways to give gifts is umra which is permissible according to this hadith. (the word is 
pronounced umra) 


WHAT IS UMRA: It has been defined earlier. For example, someone gives to another his 
house for the life time of the recipient. This is allowed and as long as the person to whom 
the house is given lives, the house cannot be taken back. However, when he dies, may 
house be taken back or not? 

The ulama (Scholars) differ on this question. There are three kinds of umraa: 

(1) A person gives his house to another. Saying, “I have given you my house for 
your lifetime. After your death, it will go to your heir and children.” All the 
ulama (Scholars) agree that this is a gift and it is no more the property of the 
donor. It becomes the recipient’s property. After his death, his heirs become 
owners of the house. If he has no heirs then it goes to the state Treasury. 

(2) The giver says only. “This is your house for your life time.” Most ulama 
(Scholars) say that the same ruling applies as in the previous case. However, 
some ulama (Scholars) say that it will not go to the heirs but will revert to the 
donor who is the original owner. 

(3) The giver says, “This house is your for your lifetime. After your death it will 
become my and my heir’s property.” However, the more correct thing is that 
the same ruling applies in this case as the first case. The Hanafis say that the 
condition ‘it will revert to me and my heirs after my death’ is void. However, 
the gift does not become void because of the faulty condition. Imam Shafi'I 4>; 


1F khari # 2626, Muslim # 32-162, Abu Dawud # 2548, Nasa‘i # 3785, Musnad Ahmad 2. 347. 
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ä agrees with this opinion, but Imam Ahmad åas>, says that the void condition 
makes the gift void. 
Imam Maalik a>, says that in all these cases, the basic purpose is to make the recipient 
owner of the benefit of the thing given. 


UMRA BECOMES PROPERTY OF HEIR OF RECIPIENT 
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3010. Sayyiduna Jabir «sä», narrated that the Prophet pi- yates) Jo said, “Surely, umra 
becomes the inheritance of the heirs of its owner (who is the recipient of the gift).” 
COMMENTARY: The hadith confirms that if a house is given as umra then it will remain 
property of the one to whom it is given. On his death, it will become the property of his heirs. 
Thus, the contention of the majority of the ulama (Scholars) (as mentioned earlier) is upheld. 
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3011. Sayyiduna Jabir «s ù +»; narrated that Allah’s Messenger eloyate ai to said, “If 
any man is given a thing as umra for himself and for his heirs, then the umra 
belongs to him to whom it is given. It does not return to the donor, because he gave 
a gift in which inheritance follows.”? 

COMMENTARY: Of the three kinds of umra mentioned in the hadith of Sayyiduna Abu 

Hurayrah «4.2, (# 3009), this hadith refers to the very first kind. It has been explained 


there concerning the juristic difference of opinion/ 
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3012. Sayyiduna Jabir «să 2) narrated that the umra which Allah's Messenger à go 
ijae permitted is that the giver should say, “It belongs to you and to your heirs 
(after your death).” If he says, “It is yours as long as you live.’ Then it will return to 
its (original owner (who gave it). 3 
COMMENTARY: This hadith seems to contradict the opinion of the majority of the ulama 
` (Scholars) as mentioned in the commentary of the hadith of Abu Hurayrah «säs»; (# 3009). 
The ulama (Scholars) say that this hadith is not marfu which means that it communicates 
the saying of Sayyiduna Jabir «sä», not of the Prophet ph- jaleài sho So, it does not affect the 
majority opinion. 


1 Muslim # 31-1625. 
2 Bukhari # 2625, Muslim # 20. 1625, Tirmidhi # 1358, Abu Dawud # 3553, Ibn Majah # 2380. 


3 Muslim # 23-1625, Abu Dawud # 3551, Musnad Ahmad 3-294. 
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SECTION II gett adil 
UMRA & RAQBA DISALLOWED 
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3013. Sayyiduna Jabir «+4,» , narrated that the Prophet elu tea, said, “Do not give 

a gift as ruqba or as umra. If anyone is given anything as ruqba or as umra then it 

goes to his heirs.” 
COMMENTARY: Like umra, ruqba is a kind of gift, defined earlier in the chapter. A man 
gives his house to another stipulating, “If I die before you the house will be your property. If 
you die before me, it will become my property again.” Thus, one waits for the other to die. 
Previously, we learnt that both these kinds are allowed. Now we are asked to abstain from 
them. So, either this hadith is abrogated as this prohibition might have been of an earlier 
date, Or, we are told that both umra and rugba are not judicious yet if they are observed, 
then Shariah deems them correct. 
While the Hanafis regard umrah as allowed, ruqba is not and imam Ahmad Abu Hanifah 
daar, Yusuf diao>, regards it as allowed. 
Some Hanafi scholars say that one should not give one’s property as gift for a specified 
period of time with intention to take it back at the end of that time. The reason is that when 
anything is given as gift, it is no longer the giver’s property whether he gives it explicitly as 
hibah (gifts) or as umra or ruqba. 

BOTH UMRA AND RUQBA ARE ALLOWED 
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3014. Sayyiduna Jabir «s41,.>) narrated that the Prophet 1,416.4) Ao said, “The umra 


is allowed (as a gift) to those who are given (a gift as) umra. And the rugqba is 
allowed to those who are given (a gift as) ruqba.”? 


SECTION III Esti jadi 
IS UMRA DISALLOWED 
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3015. Sayyiduna Jabir « # ,», narrated that Allah’s Messenger ply ae ài o said, 
“Retain your properties with yourself. Do no waste them, for he who gives 


anything as umra (to another ) gives it to him for (all his) life and after his death, to 
his children.”3 


1 Abu Dawud # 3556, Nasa’i # 3731. 
2 Tirmidhi # 1358, Abu Dawud # 3558, Nasa’i # 2739, Ibn Majah # 2383, Musnad Ahmad 3-303. 
3 Muslim # 26-1625, Musnad Ahmad 3-312. 
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COMMENTARY: The validity of umra seems doubtful in the light of this hadith. However, 
if the explanation to hadith # 3013 is read, the doubt will be cleared. 


CHAPTER - XVII 
MORE ABOUT THE PREVIOUS | Ol 
SECTION I dfi jai 
DO NOT RETURN GIFT OF SWEET FLOWER 
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3016. Sayyiduna Abu Hurayrah «4',,») narrated that Allah’s Messenger plus yate aii Lo 
said, “He who is presented a fragrant flower must not return it for, it is light to carry 
(meaning, a small gift) and is sweet smelling.” 
COMMENTARY: The same command not to return a gift applies to every gift that seems 
small and not a great favour but is great in benefit and promoting goodwill. The person 
who gives the gift should not feel hurt. 
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3017. Sayyiduna Anas «s à s»; narrated that the Prophet pl- jats àl Lo never returned 
(the gift of) perfume.? 
TAKING BACK A GIFT 
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3018. Sayyiduna Ibn Abas «sà +) narrated that Allah’s Messenger lwysle dio said, 
“He who asks for a return of his gift is like a dog who returns (to lick) its vomit. It is 
not for us to be compared to an evil thing.” 
COMMENTARY: The hadith concludes with the words that our people are bestowed with 
great honour and lofty principles. So, it does not behave any one of us to do anything that 
is against the greatness of his people lest he be remembered as an evil example. 
A person should not take back any gift he has presented to another. T his is moral 
side of the hadith. 
As for its juristic angle, Imam Abu Hanifah a~) said that while it is allowed to take back what 
one has given to another as a gift, yet it is makruh (disapproved) to do so. In some cases, 
however, it is not even allowed. This will be explained against the hadith # 3020 (Section II). 
The Hanafis say of this hadith that it speaks of ‘dislike’ to show that it is impolite. The three 
other imams read the hadith to say that is disallowed to take back a gift, but Imam Shafi’I 


1 Muslim # 20. 2253, Tirmidhi # 2791(?), Abu Dawud # 4172, Nasa’i # 5259. 
2 Bukahri # 5928, Nasa’i # 5258. 
3 Bukhari # 2622, Muslim # 5-1622, Abu Dawud # 3538, Nasa’i # # 37601, Ibn Majah # 2385. 
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dia», say that a father, may take back a gift he gives to his son. 
According to one report, Imam Ahniad 41>, also has the same opinion. Some ahadith that 
. follow-lead to the same conclusion but their deduction by the Hanafis is also mentioned there. 
` DO NOT DIFFERENTIATE BETWEEN CHILDREN 
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- 3019. Sayyiduha Nu'man ibn Bashir «sà»; said that his father took him to Aia 
Messenger uy ate ai Jo and submitted, “I have given to this my son a slave.” He 
asked, “Have you given all your children like this?” He submitted, “No.” So, he 
commanded, “Take him back.” 

According to another version: he asked him, “will it not please you that all of them 
be kind to you in the same manner?” He said, “Of course!” So, he commanded, 
“Then do it not.” 

. According to another version: Nu'man «s à»; said that his father gave him a gift, 
but (his mother) Amrah bint «4.2, Rawahah protested, “I shall not agree till you 
-tequest Allah’s Messenger to witness this (gift).” So he came to Allah’s Messenger 
ehis ale ài Leo and submitted, “I have given my son from Amrah daughter of 
Rawadhah a gift but she has asked me to request you to witness (this presentation), 

O Messenger of Allah.” He asked, “Have you given all your children the same 
thing?” He said, “No” So, he warned, “Fear Allah, Be just to all your children.” 
Nu'man «så s», said that he came back and took back his gift. 
According to another version: He (the Prophet) pjate à o said, “I shall not be a 
witness to an unjust act.”? 
COMMENTARY: It is very unreasonable to treat the children unfairly. So, it is mustahab 
(desirable) to not present something to only one child at the exclusion of other sons and 
daughters. Rather, it should be given to all children equally. 
The Prophet plate at le command to Sayyiduna Nu’man «+ 4.2) to return the slave was 
based on the preferred course. So, Imam Abu Hanifah «s # .»). Imam Shafi’ 14>, and 
Imam Maalik a>; say that if any man presents a gift to some, not all, of his children then 
though the gift is correct yet it is with distaste. 


1 Bukhari # 2587, Muslim # 9. 1623, Tirmidhi # 1372, Nasa'i # 3672, Ibn Majah # 2375, Muwatta 
Maalik # 39 (Akram), Musnad Ahmad 4-269. 
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However, Imam Ahmad 4+, Thawri 414», and Ishaq #42, and others hold that it is 
forbidden. They cite the saying of the Prophet pl yatedi lo ()51¢¢49) (I shall not be witness 
to an unjust act). But, Imam Abu Hanifah st»), deduces from these words of the Prophet 
ql s4nledit, de, as also in another version. 
is Alas digi 

(He said to Bashir:) «41,2, “Get some other than me for a witness.” 

They maintain that if this gift (of a slave to Bashir) «sà s»; was forbidden or void then he 
would not have instructed him to get another witness, The Prophet's glo) ae do words 


show that in any case Bashir’s gift was correct and allowed, but disliked so he did not 
consider himself as a witness. 


SECTION II gli judi 
NOT PROPER TO TAKE BACK A GIFT 
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3020. Sayyiduna Abdullah ibn Amr «+4,,2, narrated that Allah’s Messenger pl- yade luo 
said, “No one may take back his gift. But a father (may take it back) from his son.” 
COMMENTARY: This hadith is on which Imam Shafi’I t«.>, based his ruling. 
Imam Abu Hanifah’s a>) contention is that just as a father can take the property of his son 
for his own use. So too he may take back his (other) gifts, for his personal use. 
WHEN IT IS DISALLOWED TO TAKE BACK A GIFT: As stated earlier, Imam Abu 
Hanifah >, regards it permissible to take back a gift but calls it makruh (disapproved). 
Those ahadith that disallow it, he interprets them as makruh (disapproved). However, 
there are seven cases when he too rules that taking back a gift is disallowed. Some books of 
fiqh (Islamic jurisprudence) say that the seven cases are in (43}* a2) each letter of which 
stands for one case (0,4,3,¢.¢.¢.2) (daal, meem, ‘ain, Khah, za, qaf, ha) 
The first letter daal (>) means additions. If something is added to or mixed with, a gift then 
returning it is not proper. An open plot on which he builds a house or plants trees. The 
donor cannot ask for a return of the donated land. 
The second letter meem (¢) stands for death of one of the two. Thus, if a person gives 
something to another and dies thereafter, his heirs have no right to ask the surviving 
recipient to return to them that which their forebear had given to him. Or, if the recipient 
died, the giver cannot ask his heir for the return of the gift. 
The third ‘ain (¢) refers to an exchange of gifts. The giver cannot ask the a for the 
return his gift (against which he had given something). 
The fourth letter is Kha (¢). It is that the recepient of the gift sells it or hands it over to 
another. The giver cannot demand its return. 
The fifth letter is za (5). If one of the spouses gives a gift to the other, then the giver cannot 
ask for a return of it. . 


1 Nasa'i # 3689, Ibn Majah # 2378, Musnad Ahmad 2-182. 
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The sixth letter qaaf (3) signifies relationship of the kind of mahram, like father, son, 
mother, grandfather, siblings, gifts by one of them to another are unreturnable. 

The seventh letter ha () refers to the ruin of the thing gifted. The giver cannot ask the 
recipient for a return of the gift if it has perished. 


UNCIVIL TO DEMAND RETURN OF A GIFT 
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3021. Sayyiduna Ibn Umar «s äi»; and Sayyiduna Ibn Abbas «să „»; narrated that 
the Prophet sl- jaleài 4o said, “It is not lawful for anyone to present a gift to another 
and then take it back. But, a father to his son. The example of one who gives a gift 
and then takes it back is that of a dog that eats and when it is satiated vomits. Then 
it returns to its vomit.”! 
GIFT FOR GIFT 
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3022. Sayyiduna Abu Hurayrah «+ 41,,.>, narrated that a villager presented to Allah’s 
Messenger pLja1¢ dio a young she camel. He reciprocated by giving him six young 
she camels. But, the man was displeased. This was bought to the prophets «Je äi Lo 
we, knowledge. So, he praised and glorified Allah and said, “So and so presented 
me a she camel and I give him six young she-camels as a reciprocal gesture, but he 
was not pleased. I resolved. Therefore, that I shall not accept a gift except from a 
Quraysh Ansar, a Thaqafi or a Dawsi.”? 
COMMENTARY: When you give someone a gift, it is contrary to your spirit of sincerity to 
except a return gift. But, if any one reciprocates your gesture, you should regard it highly. 
The sahabah never had a semblance of wish that when they presented something to the 
Prophet pt- jale ăi Lo he would give them a return gift, but he was very generous and always 
reciprocated their gesture willingly. 
The villager in this hadith showed extreme greed. His attitude reflected that he had 
brought the gift only to get a greater return. The Prophet pjate ăi Lo was displeased with 
his attitude and decided not to accept a gift from anyone but the four people he named. 
The Quraysh belonged to the tribe of Quraysh. The Ansar were the ansar of Madinah. 


bey, 


1 Tirmidhi # 2138, Abu Dawud # 3539, Nasa’i # 3690, Ibn Majah # 2377, Musnad Ahmad 1-237. 
2 Tirmidhi # 3971, Abu Dawud # 3537, Nasa’‘i # 3759. 
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Thaqafi and Dawsi were two tribes. He named them as Sone because they were very 
courageous and generous. 
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2023. Sayyiduna Jabir 4. 4,.2, narrated that the Prophet pi~ jade ài J said, “He who is 
presented something and is capable, must reciprocate it. But, if he cannot, then he 
should praise (the giver of gift), for, he who extols has indeed expressed gratitude. 
But, he who ‘conceals has indeed been ungrateful. He who adorns himself with 
what he is not given puts on two garments of falsehood.”! 
COMMENTARY: To praise anyone is tantamount to show gratitude to him. Gratitude is to 
have love in the heart, to praise with the tongue and to serve with hands and feet. 
The hadith concludes with the message that if anyone describes himself with a merit of 
religion or the world which he does not possess then he is as though wearing a pair of 
garments of falsehood. It, means that he presents himself as a scholar and a righteous man 
which he is not. 


PRAYER FOR THE GOOD DOER 
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3024. Sayyiduna Usamah ibn Zayd «+ # „») narrated that, “If a favour is shown to 
anyone and he says to the kindly person (1,.+ 1 S\;-) (jazak Allah ie may Allah 
reward you heavily) then he has showered perfect praise for him.”? 


COMMENTARY: By saying those words, he confesses that he is unable to return the favour 
and thank the benevolent person perfectly. So, he prays to Allah to reward him in this 
world and the next. 

STEADY ON STRAIGHT PATH: The glorious shaykh Abdul Wahhab Muttagi ài ae»; 
asserted that a sufi must not come out of straight path whether the creatures gives him or 
give him not. He must not let his feet stagger from the true path. If a sinning, worthless 
person gives him something then he must not praise him as though he was a righteous 
person. Rather, he must pray for him, ‘May Allah grant you a good reward.’ 

If he suffers harm or grief at the hands of a righteous God fearing man, then he must not 
throw him out from the fold of the righteous simply because of that suffering at his hands. 
And, he must not deride him. Rather, he must pray for him (1) 4,4) (may Allah forgive 
him and forgive us). 

This is how the people on the steady straight path conduct themselves and act. 


1 Tirmidhi # 2041, Abu Dawud # 4813. 
2 Tirmidhi # 2042. 
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HE WHO IS UNGRATEFUL TO MEN IS UNGRATEFUL TO ALLAH 
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3025. Sayyiduna Abu Hurayrah «sà s»; narrated that Allah's Messenger pl jade àl gho 


said, “He who is not grateful to the people will not be grateful to Allah.” 


COMMENTARY: Allah is thanked by obeying Him and men who are the means of 
delivering Allah’s blessing should be thanked. If anyone lags behind in this then he has not 
thanked Allah. 

If any one fails to t hank his benefactor he is ungrateful for the blessings and does not thank Allah. 
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3026. Sayyiduna Anas « 4.,.») narrated that when Allah’s Messenger p- eb 
arrived in Madinah, the muhajirs (emigrants) came to him and submitted. “O 
Messenger of Allah, these people to whom we have come are more generous is 
spending when they have wealth, and kindly and helpful when they have little 
than any we have come across. They keep us away from hard working but associate 
us in their comfort, so we fear that they will take away all the reward.” He said, 
“No! Not until you pray to Allah for them and continue to praise them.”2 
COMMENTARY: When the emigrants from Makkah came to Madinah, its people - called 
ansar or helpers - not only welcomed them but helped them in every possible way. They 
even shared their gardens and fields, palm-trees and other belonging with them. They did 
not make the emigrants work but shared the product of their labour with them willingly. 
The emigrants wondered if their hijrah (emigration) and worship would earn them no 
reward which might go to the ansar. The Prophet plu) «Je ài J comforted them that they 
would not lose their reward as long as they prayed for the ansar. 


EXCHANGE OF GIFTS REMOVES GRUDGES 
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3027. Sayyidah Ayshah is >, narrated that the Prophet l- jade ăi o said, “Give 
presents to each other, for, a gift removes ill will.”3 


EVEN A SMALL GIFT 
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1 Tirmidhi # 1961, Musnad Ahmad # 2-258, Abu Dawud # 4811. . 
2 Tirmidhi # 2495, Musnad Ahmad # 3938. 
3 Tixmidhi # 2137 (narrated Abu Hurahrah) «4,2 ) 
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3028. Sayyiduna Abu Hurayrah «s à»; narrated that the Prophet pl~jate ăi Jo said, 
“Give presents to each other, for, a gift removes ill will from the heart. And, let not 
a woman look down upon the gift of her neighbour of a piece of a sheep’s trotter.”1 
COMMENTARY: It is both ways, applying to a woman who receives a part of a sheep’s trotter 
and to a woman who sends it to her neighbour. Neither in sending nor in receiving may a 
woman think little of the gift. The receiving woman must receive it with a cheerful face. 
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3029. Sayyiduna Ibn Umar «s ăi >; narrated that Allah’s Messenger ploy ate at Jo 
said, “Three things are not refused (to be accepted): a pillow or cushion, 
(scented) oil and milk.” 
COMMENTARY: The second thing is (.,2w') (ad-duhn) which really is oil. The Arabs used to 
apply oil generally. | 
DO NOT REJECT SCENTED FLOWER 
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3030. Sayyiduna Abu Uthman An-Nahdi narrated that Allah’s Messenger pl- jade ät ho 
said, “If anyone of you is given rayhan, he must not reject it, for, it is from 
paradise.” (Rayhan: is scented flower) 
COMMENTARY: Flower is from paradise in the sense that its origin (or root) is from paradise. 
SECTION III yi Ladi 
NOT PROPER TO PREFER ANY CHILD OVER OTHER 
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3031. Sayyiduna Jabir «+ 4.,», narrated that Sayyiduna Bashir’s «« 41,.», wife said to 
him, “Give my son (Nu’man) your slave and request Allah's Messenger pt- jasle ät o tO 
witness it for my sake.” So, he came to Allah’s Messenger pl- jals ài lo and submitted. 
“The daughter of so-and-so (meaning, Amrah bint Rawahah) asks me to give her son 


1 Tirmidhi # 2137, Musnad Ahmad 2-264 (Bukhari # 2566 Muslim #.1030). 
2 Tirmidhi # 2799. l 
3 Tirmidhi # 2800 
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my slave and stipulates that I should get Allah’s Messenger as witness for her.” He 
asked, “Has he brother?” He submitted, “Yes!” He asked, “Have you given every one 
of them the like of what you give him (now)?” He said, “No!” He said, “Then, this is 
not correct. And, I will not be a witness except for what is correct.”! 

COMMENTARY: See commentary on hadith # 3012. 2 
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3032. Sayyiduna Abu Hurayrah «sš s», narrated that when a first fruit was brought to 

Allah's Messenger pi~ sadeà o, he saw him put it on his eyes and lips. Then he prayed: 
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(O Allah, just as you have shown us the first of it, show us the last of it). Then he 
gave it to one of the boys who was present with him. 


COMMENTARY: “The last of it” could be a prayer for a long life. Or it could refer to the 
hereafter to mean, ‘O Allah, let us have the blessing in the hereafter.’ That indeed is the 
real blessing.+ 


CHAPTER - XVIII 
AL-LUQATAH TROVES (OR FOUND PROPERTY) abalo 


The word (ibd) is read lugitah, and luqtah. The scholars of hadith know it best as luqatah. 

Luqatah is that which is found somewhere (say, on a road) and its owner is not known. In 
this regard, the command of Shari'ah (divine law) is that if anything is found lying 
somewhere, it is mustahab (desirable) to pick it up, provided one is confident of oneself that 
one would make an announcement of the find and hand it over to its owner when traced. If 
one is not sure of oneself then it must be left where it lies. Again, if one apprehends that if 
it is left there, then it might waste or perish then it is wajib (obligatory) to pick it up. If one 
who detects it but does not pick it up and it wastes away then he will have committed a 
sin. This is the general principle of luqatah. We now present some of its rulings in detail. 

Luqatah is a trust with the person who picks it up provided he calls someone to witness it, 
saying, “I have picked it up to preserve it or to hand it over to its owner.” In this case, no 
ransom will be wajib (obligatory) on him if it perishes. But, if he does not call anyone to bear 





1 Muslim # 19-1624, Musnad Ahmad 3-326. 
2 See also ‘Bringing up Children in Islam (p 127) Dar ul Isha’at, Karachi (up bring of children in Islam 
p 172 Darul Tasnif Jamiatal Uloom of Islamiyah Karachi) 

3 Bayhaqi in Ad-Dawat al Kabir 

4 See also bringing up children in Islam (P 251 and 382) Darul Isha’at, Karachi Also, upbringing of 
Children in Islam. 
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witness and the luqatah perishes then it will be wajib (obligatory) on him to make amends 
for it provided the owner denies that he had picked it up to hand it over to him. 

The announcement of the find must be made where the luqatah was picked up and where 
people are found in large numbers generally, “who owns this things?” This announcement 
must be made till the person who picks it up is convinced that its owner will not demand it 
any more. However, the sahibayn (the two disciples) Imam Abu Yusuf 44>, and Imam 
Muhammad ta, hold that the announcement should be made for one year. If anything is 
perishable then it should be announced only till the time it is likely to perish. 

If the owner is traced during t he times of announcement then that thing must be handed 
over to him. After that, the.thing must be given away as charity. If the owner appears after 
that and upholds the charity then he will deserve reward for it from Allah. Or, he may ask 
the person who had picked it up to redeem for that. Or, he may get it back from the person 
to whom the charity was handed over, but if that thing is no more with him then he may 
get a recompense from him as is the procedure with an animal found as luqatah. 

Lugatah is allowed in animals too. If anyone finds a lost animal, then he may catch it, 
announce it and deliver it to its owner. Whatever is spent during the period of 
announcement would be counted as a favour. The owner will not be asked to pay for it if 
the expenses were made without the permission of the ruler. However, if the man who 
caught the animal stipulated that he would claim the expenses, and spent on it with the 
permission of the ruler, then it will be like a debt whose repayment will be wajib (obligatory) 
on the owner, who will repay it when he gets his animal. The man who has the luqatah has 
the right to detain the animal till its owner pays him all that he had spent on it. 

The ruler and the judge are instructed that if the thing found as lugatah is such that benefit 
may be derived from it, like a runaway slave then he may be made to work. What he earns 
may be used to pay for his expenses. If it is something from which benefit cannot be 
derived, like an animal, then the judge may. give permission to bear its expenses and to get 
them from the owner provided that is good for the owner. If the judge deems that it will 
_ cause loss to the owner instead of being good for him then he may get the thing sold and 
retain its price to be handed over to the owner when he appears. 

If a person has a lugatah and someone claims it as his property describing the thing 
correctly, then it is allowed to hand it over to the claimant and it is not necessary to have 
witnesses. However, if he cannot described it then the luqatah must not be handed over to 
him without witnesses to it. 

If the person who finds the lugatah is poor then when the time expires for the 
announcement, he may use it himself. If he is rich then he may give it away as charity. In 
this case, he is permitted to give it in charity to his antecedents, that is parents, and to his 
descendants, that is, children, and to his wife, provided they are poor and needy. 

It is mustahab (desirable), for one who can, to nab a runaway slave. Similarly, if a slave has 
lost his way then it is mustahab (desirable) to keep him with oneself. 

If anyone catches a runaway slave and takes him to his master at a distance of more than 
three days’ journey, then he is eligible to get from the slave’s master forty dirhams as his 
wages, even if the slave is worth less then forty dirhams. However, he who brings him 
must have called someone to witness that he nabs the slave to take him to his master. 

If anyone brings a distance lesser than three days then he deserves wages in that 
proportion, for example, if the distance is half of that then he will get twenty dirhams. 

If the slave escapes from this person too who had nabbed him then he will not be 
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responsible to pay damages if he had called someone to witnesses his effort. If he had not 
any witnesses then not only will he receive wages (or fare) for the journey, but also 
damages will be wajib (obligatory) on him to pay. 


PICKING UP AN ABANDONED CHILD 
Laqit (or, an abandoned child) if found anywhere may be picked up, it being mustahab 
(desirable) to do so. If there is likelihood of its death then it is wajib (obligatory) to pick it up. 
If it is not established that the child is a slave then it will be presumed that he is free. The 
sustenance and blood wit of a laqit is the responsibility of the state treasury. Any thing that 
he leaves behind will go to the State Treasury. No one has a right to take away the laqit 
from the person who has picked it up. If anyone claims that the child belongs to him then 
his claim will be deemed to be reliable if he makes the claim on oath, and the child’s 
parentage will be established thereby. If two people claim the child to be theirs, then the 
more rightful to take him will be the one who discloses any identification mark on the 
child’s body and if his disclosure is confirmed. 
If a slave claims parentage to the child then his claim will be deemed to be correct, but that 
child will continue to be a Muslim if he is found in the habitation of the Muslims or in their 
neighbourhood. If the child is found among the dhimmis or their house of worship, then he 
will be said to be dhimmi. | 
If some property is tied to the laqit or he wears jewellery, or any other thing, then, after the 
judgement of a judge, it must be spent on the laqit alone, though some ulama (Scholars) say 
that it may be done even without a judge’s judgement. 
The more correct opinion is that it is allowed to one who has picked up the laqit to send 
him to a professional to acquire some professional skill, but it is not allowed to him to 
marry him to someone, to use his wealth and property, or to make him work. 


RULINGS ABOUT LUQATAH 
(1) Suppose a man takes off his shoes and places them aside somewhere. Another man 
comes and does the same thing. Then the first man comes back from where he had gone 
and put on the shoes of the second man by mistake and departs. Now, what should the 
second man do when he comes to find his shoes replaced? The agreed ruling is that he is 
not allowed to put on shoes of the first man if they are like his own or better than his. If 
these shoes are worse than his own (Second man’s) then he is allowed to use them. 
(2) A man may find scattered on the ground one of two kinds of things: 
(a) Of immaterial and inconsequential value: Anyone who picks it up may use it 
-© knowing that its owner will never ask for it though has the right to demand 
it. But, shaykh ul Islam 44>) says that its ownership transfers to him. 
(b) Something invaluable like gold and ‘silver: He who picks them up must’ 
preserve them and announce the find till he hands them over to their owner. 
(3) If anyone find a loaf of bread or something else as much as a loaf of bread, or less then 
that, then, even when he is well-off, he is allowed to eat it.. 
(4) If wheat or corn is ground in a mill and residue particles of that which were 
previously subjected to grinding get mixed with it then there is no harm in it. This 


happens generally. IF a straw from a broom belonging to someone else is used to pick 
teeth, there is to harm in it too. 


(5) The dung of the animals of guests in an inn do not belong to the inn-keeper when the 
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guests depart from there with their animals. They become property of one who picks them 
up first of all. 


SECTION I SP jadi 
WHEN ONE FINDS DROPPED THINGS 
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3033. Sayyidana Zayd ibn Khalid «s äi ç»; narrated that a man came to Allah's 
Messenger iw) ate a! Jo and asked him about luqatah. Bear in mind its nature 
(contained in a cloth or a leather bag) and its cork (or that with which is it fastened). 
Make an announcement for a year. If its owner appears, hand it over to him, 
otherwise it is your wish how you use it.” The man asked about lost sheep (if 
anyone catches them). He said, “It belongs to you. Your brother or the wolf.” The 
man then asked about lost camel He posed. “How is it your concern? They have 
their water (in their bellies) and their feet with them and can go to their feet with 
them and can go to the water and can eat trees till their master locates them.” 

According to another version in Muslim: 

(When the man asked about luqatah,) the prophet iy sled Jo said, “Announce about it 

for one year, bear in mind its fastening and that in which it is placed. Use it for yourself. 

If its owner comes, hand it over to him (if you have it intact otherwise its value).1 
COMMENTARY: Ibn Maalik is, said that the Prophet pl- jals ài sho instructed anyone who 
picks up the luqatah to bear in mind that nature of it because when any one claims it he 
would know whether he describes it correctly or not. Imam Maalik ata») and Imam Ahmad 
diaa> Say that in that case it is wajib (obligatory) to hand over the luqatah to the claimant 
without having any witness. Imam Shafi’I 4 «>, and the hanafis say that if any one 
describe, the nature and fastening, weight and number of the lugat ah and the man who 
has picked it up is satisfied about the claimant ‘s truthfulness, then it is allowed to hand it 
over to him. But the claimant cannot compel him to hand it over to him without any 
witnesses. The wisdom in having to know well the nature and fastening is also that he 
should be able to pick it out from his own goods. 

The announcement of the find should be made where it is found and also in all public 
places. Imam Shafi’I «14>, Imam Maalik dt14>,, Imam Ahmad «ta>, and Imam Muhammad 
Šla y say that the announcement should be made for one year. But, Imam Abu Hanifah s>, 
4! and Imam Yusuf dls.» , say that no time period is fixed. They say that the hadith says one 


1 Bukahri # 2429, Muslim # 1-1722, Tirmidhi # 1377, Abu Dawud # 1704, Ibn Majah # 2504, Muwatta 
Maalik # 46 (Aqdiyah), Musnad Ahmad 4. 116 
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year to suggest the waiting without making it binding, Hidayah quotes Imam Abu Hanifah 
à>; as saying that if the value of luqatah is less than ten dirhams, it will be announced for 
a few days. If it is worth ten dirhams then it should be made known for one month and if it 
is two hundred dirhams then it will be announced for one year. 

Some ulama (Scholars) say that even this is not a fixed limit. It depends on the judgement 
of the picker till he is convinced that no claimant‘is likely to show up. According to one 
version in Muslim, the period of one year is not mentioned. 

If lugatah is something perishable than the announcement should be made till it begins to not. 
If it is something very insignificant and of negligible value then no announcement is 
necessary. However, the owner has the right to demand his thing. 

If the owner of the luqatah comes after the announcement then it must be given to him if he 
has witnesses with him then it is wajib (obligatory) on the person who had picked it up to 
hand it over. If he has no witnesses then it is not wajib (obligatory) but permissible. If the 
owner does not turn up after the announcement then the picker may keep it for his sown 
use whether he is rich or poor. This is as most sahabah (Prophet’s Companions) p¢s dtr). 
say and Imam Shafi’l atas>) says. Some of the sahabah (Prophet’s Companions) p¢sàt s»; say 
that if he is rich, he must give it to some poor person as a charity. This is to what Ibn Abbas 
as it s2) Sufyan Thawri ét4>,, Ibn Mubarak 414+, and the Hanafis subscribe. If the owner 
turns after the charity is given, then he may let the charity stay or get a redemption from 
the picker of luqatah or the poor man to whom the charity was ‘given, if that thing is no 
more there. Whichever of the two pays the damages will not demand anything from the 
other. If the luqatah is intact as it was then the owner will have to take it. . 

It is stated in Nihayah that it is better to keep the luqat ah’ for oneself. after the 
announcement though it is allowed to make a charity of it. If you catch a goat as luqatah 
and the owner comes after the announcement, he will take it otherwise you will use it. So if 
he takes it, he is your brother or if you do not catch it, then someone else will take it as your - 
brother. It is allowed to benefit from it, otherwise the wolf would devour it. The same 
command applies to every animal that its owner cannot take care of or he is not there and it 
cannot be safe from the wolf. 

The camel’s belly is like a water skin that conserves water. The camel can: go without: 
drinking water for days together. 

The camel’s feet are strong. It can go up to its food and protect itself from wild animals. 
The ulama (Scholars) say that this example of the camel applies to every such animal that 
protects itself even in the absence of its master from wolf, etc. like horses and donkeys. 
Imam shafi’I éa.>) and Imam Maalik 4>; deduce from this hadith that the camel, cow, etc,. ' 
cannot be caught as luqatah in the desert. It is not allowed, but they may be caught in 
villages and cities. The Hanafis say that it is mustahab (desirable) to catch all animals 
everywhere and to announce the find in order to protect the property of the people both in 
the desolate places and habitations. . 

The Hanafis say about this hadith that the command not to catch.the camel was valid 
during those times when most people were honest and good doers and the deceivers were 
therefore, prevented from touching them. The same cannot be said these days. 


LUQATAH MAY NOT BE KEPT WITHOUT ANNOUNCEMENT 
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3034. Sayyiduna Zayd ib Khalid «sà», narrated that Allah's Messenger pl- jasle àt Lo 
said, “If anyone (picks up and) retains a stray thing (belonging to another) is misled 
unless he makes the find known.”! | 

LUQATAH OF THE HIL (AWENE) & OF THE HARAM (SACRED TERRITORY) 
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3035, Sayyiduna Abdur Rahman ibn Uthman al-Taymi «sä =») narrated that Allah’s 

Messenger gL. sated, Lo forbade anything that the pilgrims might drop.? 
COMMENTARY: The. lugatah in the sacred territory must be preserved till the owner 
appears whenever that is and the announcement must be made. Imam Shafi’I sta>, abides 
by this dictate. But, Imam Abu Hanifah 44>, maintain that the same ruling applies to the . 
luqatah of the haram (sacred territory) and of the hil (territory outside the haram). See the 
chapter on Haram Makkah. 
(Note: According to another copy of the Urdu translation: Anything found in the Haram 
must be left where it is till its owner comes and take his ting. This is what Imam Shafi’I «>, 
ui abides by. The Hanafi view is as stated in the foregoing lines.) 


SECTION II ’ cit jadi 
LUQATAH OF UNINHABITED PLACE AND BURIED TREASURE 
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3036. Sayyiduna Amr ibn Shu’ayb >, narrated on the authority of his father from 
his grandfather (Abdullah ibn Amr) «sä s»; that someone asked Allah’s Messenger . 
pin sale dit lo about fruit hanging (from trees). He said, “If a needy person takes some 
thing without carrying away any in his garment, then he is not to be blamed. But, if 
anyone goes out with some of it, then he is to be fined twice its value and to be 
punished. If anyone steals after they are placed where date s are dried and their 
value comes to the prices of a shield, then his hands should be amputated.” He 
mentioned about camels and sheep that are found (as luqatah) as the other narrators 
have mentioned. He also narrated that he was asked about luqatah. He said, if itis — 


% 


1 Muslim # 12-1725, Musnad Ahmad 4-117. 
2 Muslim # (1-1724, Abu Dawud # 1719, Musnad Ahmad 3-499. 
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on a road commonly used in a large town, make the announcement for one year. If 
its owner appears, give it to him. If he does not, then it belongs to you. If it is an old 
(deserted) waste land, or if it is a hidden treasure of the jahiliyah (ignorance 
period), then it calls for one fifth payment.” The version in Abu Dawud is from the 
Prophet's plu ,,1¢4),.2 words: “And he was asked about lugatah”....till the end.1 


COMMENTARY: The needy may be any poor man who is in dine need or not in dine need 
and bad shape. He may pluck fruit from the tree only as much as necessary. If he carries 
any outside the according to Ibn Maalik dita», though he will not be a sinner, yet he has to 
pay for those fruit as wajib (obligatory). Or, this command was imposed in early Islam but it 
stands abrogated now. 

As for the words that he will have to pay twice its price, Ibn Maalik àa>) says that this is 
only a warning, for, it is only the actual price that he will have to pay. Imam Ahmad dita) 
also holds the same opinion. Some ulama (Scholars) says: that this command was operative 
in early Islam and is now abrogated. 

As for punishment, it refers to the persons fate. His hand will not be cut but he will be 
awarded some punishment. In those days, gar dens were not protected and enclosed. If any 
one stole from the piles of fruit of provision to the value of one seer then sin punishment 
according to Shari’ah (divine law) was amputation of hand, which, at that time amounted 
to three or four dirhams, or more. The Hanafis say ten dirhams and the Shafi is say four 
dirham call for amputation of the hand. Shamni 4a», has said that a seer (of the fruit) was 
valued at ten dirhams in those times. 

The lugatah found on a frequented path near a habitation must be made known, it being 
wajib (obligatory) to do so. It is because there is every likelihood that it would belong to a 
Muslim. As for the for luqatah that lies in an ancient unfrequented place where there is no 
Muslim residence around, the command is that one-fifth should be paid in Allah’s path as 
charity. The rest may be used by the picker himself whether the luqatah is gold, silver or 
any kind of jewellery or any other thing. 

The same command applies to buried treasures in an ancient land. 


REPLACEMENT IF LUQATAH HAS BEEN USED 
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3037. Sayyiduna Abu Sa’eed al KHudri «+ 4\,.», narrated that Sayyiduna Ali «+1,,», 
found one dinar (as luqatah, abandoned property). He bought it to Sayyidah 
fatimah «sù s»). He then asked Allah's Messenger pl jade ài Ao about it and he said, 
“This is a provision from Allah’s” So, Allah’s Messenger plae ài Lo consumed it 
and Sayyiduna Ali «+41,.2, and Sayyidah Fatimah «+4», also ate from it (what they 

. had bought with it). After that, a woman came looking for the dinar. So, Allah’s 


1 Tirmidhi # 1293, Abu Dawud # 1710, Nasa’i # 1958, Ibn Majah # 2596, Musnad Ahmad 2280. 
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Messenger pl sated Lo said, “O Ali, pay the dinar (to her).”! 
COMMENTARY: We.cannot say from the hadith that Sayyiduna Ali «+41,» had used the 
money without making an‘announcement about it. There is every possibility that he had 


done that before spending the dinar. 
The Prophet ply ae a! lo had the dinar paid to the woman because she might have 


described the coin. Or, he might have learnt of her from other sources. 
DO NOT PICK UP WITH EVIL INTENT 
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3038. Sayyiduna Al-Jarud «+ 4.2, narrated that Allah’s Messenger gl. jae ai lo said, 
“The lost property of the Muslim is a flame of fire.”? 
COMMENTARY: If anyone picks up a lost property with an evil intention then that will 


take him to hell. 
HAVE A WITNESS 
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3039. Sayyiduna Iyad ibn Himar «+i,» narrated that Allah’s Messenger pl jals äi gho 
said, “If anyone finds a stray thing somewhere, then he must have one just man or 
two just men as his witness. He must make announcement of it and not conceal it 
nor consign it elsewhere. When he finds it owner, he should return it to him, 
otherwise it is Allah’s property. He gives it to whom He pleases.”3 
COMMENTARY: The finder of the lugatah must get someone to witness it so that no one 
may accuse him of theft or pilferage. In this way, he himself will not be instigated to keep 
the find for his own use. Moreover, if he dies suddenly, his heirs will not include that 
property as his legacy. . 
Some ulama (Scholars) say that this command is mustahab (desirable) to obey others say that 
it is wajib (obligatory) in nature. This hadith and the foregoing assert that if the owner is not 
‘located, it lugatah is Allah’s property. This means that it is lawful for the person who picks 
it up when the owner turns up he will be reimbursed with a replacement. 


WHEN IT IS NOT NECESSARY TO MAKE KNOWN 
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3040. Sayyiduna Jabir usl go $ narrated that Allah’s Messenger pl jae dito had given 
permission that a man might pick up (and put to his use) a stick a whip, a rope and 


1 Abu Dawud # 1714. . 
2 Darimi # 2601, Tirmidhi # 1801, Musnad Ahmad 5-80. 
3 Abu Dawud # 1709, Musnad Ahmad 4. 161 Darimi, Ibn Majah # 2505 
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such other things that he picks up to use them himself. 


COMMENTARY: If he who picks up the luqatah (droped thing) is not well off, he may put 
to his own use such things. as are mentioned in this hadith. 

The ulama (Scholars) define the things of little value as worth less then dirhams, but some 
of them say that there is worth one dinar or less then that as in the hadith (# 3038) about 
Sayyiduna Ali ssä») 
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And the hadith of Sayyiduna al-Miqdam ibn Ma’dikarib «+2, is narrated in the Chapter 
V (# 163) 


CHAPTER - XIX 
AL-FARA'ID (SHARES OF INHERITANCE) | sallo 


The word fara’id is the plural of faridah which is derived from fard (compulsory) (meaning, 
obligatory). 

Fara’id are the shares of inheritance as determined by the Quran or hadith. This chapter 
enumerates the heirs of a person who dies, namely his or her relatives who will be become 
` their heirs, and in what ratio the legacy will be distributed among them. 

Some important basic things and some principles and necessary rulings are here 
brought together. 


SEQUENCE OF HEIRS -` 
The ulama (Scholars) say that four rights are attached to the legacy of a dead person. 

(1) The body should be shrouded and buried, meaning that it should be given a 
bath and enshrouded, funeral salah (prayer) should be offered over it, and it 
should be taken to the graveyard and buried in a grave. The expenses should 
be borne from the legacy without being thrifty or extravagant. 

(2) Then if there is a debt people or other outstanding then they should be paid. 

Thereafter 

(3) If the dead person had left behind a will then one-third of the residue should 
be used for it. Then after that: 

. (4) All the remaining wealth and property should be disbursed among the heirs in 
the following order: The dhawil furud should be dispensed with first of all by 
giving them their due share. After that whatever remains will go to the asabat 
nasabi of the dead person because whatever remains after paying the dhawil 
furud goes to the asabat nasabi being their right. 

If the dead person has no dhawil furud then all the remainder will go to the asabat nasabi. 
If there are no asabat nasabi then whatever remains after giving to the dhawil furud will be 
given to one who had set him free if the dead had been a slave and had been freed. If the 
one who had set him free is not alive then it will be given to the male asabat of the person 
who had set him free. If there is none of them then the remaining portion of the legacy will 
also go to the dhawil furud but not to the spouses because they have no share in the second 


1 Abu Dawud #1717. 
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time distribution. 

However, if there is none of these surviving - not dhawil furud, not asabat nasabi not 
sabbi, then the inheritance will go to the dhawil arham. If even they are not there, then to 
mawla-at mawalat. If they too are not there, then all the legacy will go to the person 
whose relationship the dead person had mentioned, for instance, he may have said of © 
Zayd, “He is my father’s son” though this cannot be proved in any other way what ever. 
In spite of that he will be deserving of the legacy of the dead person. If there is no such 
person too then the legacy will go to the person whom the dead person had named as the 
beneficiary of all his property are wealth. If there is no such person too, then all the 
property and wealth will go to the state Treasury. Finally. If there is no such thing to then 
it will be spent on the heads of the state Treasury, like madrasahs (religious schools), 

mosques, or the poor people, the needy, etc. 


ABOUT DHAWIL FURUD 
They are twelve in number: 
(1) Father, (2) Grandfathers including great grandfathers, great, great steven and so 
an (antecedent). (3) Akhyafi brother (that is, having different fathers but a common 
mother). (4) Wife. (5) Husband. (6) Mother. (7) Grandmothers (either paternal or maternal), 
including great grandmothers, great great grandmothers, and so on (antecedents) (8) 
Daughter (9) Grand daughter. (10) Real sister. (11) Step sister. (12) Akhyafi sister. 


SHARES OF DHAWIL FURUD 
The father of the dead person get one-sixth portion when the dead person’s son, grandson 
or great grandson are alive. It these are not but the dead person's daughter, granddaughter 
or great grand daughter are alive, then the dead person’s father gets one-sixth portion and 
will also be regarded an asbah. However, if the dead is survived by none of these 
descendants of his father, then the father will only be an asbah. 
In short, in the first case, the father is entitled to only the prescribed (fard (compulsory) 
share. In the second case, he is not only entitled to the fard (compulsory) but also is an 
asabah. In the third case, he is only an asabah. 
If the dead person’s father is not alive, then his grandfather will be like his father in all 
_ three cases. If both his father and grandfather are alive then the grandfather stands 
deprived, getting no inheritance at all. 
They akhyafi. brother and the akhyafi sister will get one sixth share of the legacy if there is 
one of them. If they are two or more then all of them get one-third share to be divided 
equally between males and females. If the dead person's father or grandfather is alive or 
his son or son’s children are there then the akhyafi brothers and sisters will be deprived. 
If a man’s wife dies without being survived by a son or a daughter and by children of her: 
son, then her husband will get half of her legacy. But, if her son or daughter or son’s 
children are there then he will get one fourth of the share. 
When a woman's husband dies leaving behind no children and no children of his sons, 
then she will get one fourth of the share but if any of them are alive then she will get one- 
eighth of the share. If the husband had only one wife then she will get all that is mentioned 
here. If he had two, three or four wives, then all of them together will get these shares 
which they will divide among themselves. 
The dead person’ s mother will inherit from him or her one-sixth of the legacy provided the 
dead person’s: 
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- sonor daughter, or 
-  son’s son, or 
- his children, or 
- one sister, or 
- two brothers and two sisters, or more of them (whether real of step or akhyafi) 
are alive.. | 
If none of them is alive, the mother will get one-third of the total legacy. 
If the father or a spouse is alive with the mother, then after the share is given to them, the 
mother will get one-third of the residue. 
If instead of father the paternal grandfather is alive, then the mother will get one third of 
' the total legacy because, in this case, the grandfather does not take the father’s place. 
The paternal and maternal grandmothers get one-sixth share whether there be one or 
many. If there is only the paternal grandmother she gets all the one-sixth. If there also is the 
maternal grandmother, they both get the one-sixth which they shall divide, and so if there 
are two paternal and two maternal grandmothers, they will divide among themselves the 
one-sixth, provided they are all of the same rank (meaning, they are grandmothers and 
none of them is a great grandmother). If they are of different rank then the distant relative 
will remain deprived (meaning that the great grandmother will not, get anything). In the 
same way, in the presence of the mother, the grandmothers will get nothing. Besides, in the 
presence of the grandfather, the father’s grandmothers get nothing but the wife of the. 
grandfather, meaning father’s mother is not deprived. 
The daughter of the dead person is never deprived of inheritance. If her brother, meaning 
the son of the dead, is present then she is asabah, otherwise she is dhawil furud. There are 
two or three possibilities for a daughter deserving an inheritance. 

(1) There is only one daughter and she has no real or step brother. In this case, 
she gets half of the legacy. (If there is no other heir than she gets the 
remaining half too.) 

(2) If there are two or more daughters and they have no real or step brother, they 
get two thirds of the legacy. They shall divide that equally among them. 

(3) If there is a son too with the dead man’s daughters, then the daughter has no 
inheritance. Rather, she becomes an asabah. This means that every daughter 
-will get half of what a son gets no matter how many daughters there are. Thus, 
if a dead person has many daughters, and many sons, the distribution of the 
legacy will be: 
two shares for every son and one share for every daughter. 

_ In the absence of a daughter, a son and son’s son of a dead person who has only one 
granddaughter (son’s daughter), this grand daughter will get half of the legacy If he has 
two or more (such) grand daughters, they will be given two-thirds of the legacy. They will 
distribute that among themselves equally. 

If the dead person has no son no son’s son and no son’s grandson but only one daughter, 
the ‘granddaughter (from his son) will get one-sixth share even if there are more of them. 
(They will share) 

If the dead person has two or more daughters, the granddaughter will be deprived completely. 
If, however, there is, besides the grand daughter, a grandson too even down the line (great 
grandson) or a real or step-brother of this granddaughter or paternal cousin, then even if 
the dead person had many daughters or only one, the granddaughter will become an 
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asabah. This means that atter dhawil furud have been given their shares, the residue will be 
distributed between the grandson and granddaughter in the ration of zil. 

It must be remembered that if the dead person’s son is alive then this granddaughter will 
get nothing at all. 

If the dead person is survived by no children and grandchildren (from his son), then his 
grand daughter will take place of all of them. If the daughter is alive then her children will 
be deprived If: the granddaughter (from son) is mere; then the children of the 
granddaughter will be deprived. 

In the presence of the dead person’s children or his-son’s children, the akhyafi brothers and 
sisters will get notifing. 

‘If the dead persons father or paternal grandfather is alive, the akhyafi brothers and sisters 
will stand deprived. 

In the absence of the dead person’ s sons, daughters, their children and their grandchildren 
but the presence of only one real sister, she will take the place of his daughter. If she is 
alone-she will get half of the.legacy but if they are two or more, they will get two thirds of 
the entire legacy which they will disburse amongst themselves. The some ruling applies to 
a stepsister in the foregoing case if there is no real sister. 

If the dead person’s daughter or granddaughter (from his son) is there up to the lowest 
descendant even if they are many or just one then the real sister and in her absence the 
stepsister will became an asabah. 

If there is a real brother, then a real sister will become as asabah with him. 

If there is no real brother but there is a stop brother then a real sister will become a dhawil furud. 
There is one real brother and some step brothers and sisters. In this case the top brothers . 
and sisters will get nothing. 

In the presence of one real sister, the step sister - one of more than one - will get one sixth share: 

If there are more than one real sisters then the step sister will remain deprived. But, if there 
is a step brother too, then she will not be deprived and even ‘if theré be one or more real 
sisters, the step. sister will become an asabah with the step brother. This means that after 
the dhawil fara’id have been given their shares, the remaining legacy will be theirs because 
-of their being asabah. 
If the dead person’s real sister or daughter or granddaughter (from son) down the line to 
the lowest become asabah then the step siblings will get nothing. ` 


‘EXPLANATORY NOTE: In the presence of the dead-person’s son and grandson (from son) 
to the lowest line, all the real and step siblings will be deprived. Also, in the presence of the 
‘dead person’s father or paternal grandfather, the siblings, real or step will be deprived. 


ABOUT ASABAT 

Whatever ` remains after disbursing the shares of the legacy of the dead person to the 
dhawil furud will be distributed among the asabat. In another words, dhawil furud are the 
heirs of the first degree and asabat are heirs of the second degree. 
1. There are four kinds of asabat Son, his son and’ his son down the line 
2. Father, his brother (paternal uncle), paternal grandfather" and paternal great grandfather. 
3. Real and step brothers and their sons.down the line. 
4; Uncle (paternal), father’s paternal uncle, paternal grandfather’s paternal uncle and son of 

thése (paternal) uncles and their sons and theirs down the line. 
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THE SEQUENCE OF THESE FOUR 

The sequence of these four kinds is: The foremost are sons followed by grandsons to the 

lowest degree. 

Next are father and grandfather up to the highest level (of ancestors). 

- Then follow the brother, sister and nephew to the lowest level. 

On their'heels are the paternal uncle and his children to the lowest level. 

Thus, if an asabh is there from the first kind, then all the remaining three kinds will I be 

deprived. If there is none from the first kind but one from the second kind then the next 

two kinds will be deprived. If there is none from the first and the second bút there i is one 
from the third then there will be none from the fourth. 

The other thing is that in each of these four kinds, the close asabah will get preference over 
.the distant one when the closer one is there is distance will be. deprived. For example if 
both son and grandson are, there both being from the first kind, the son will be preferred 
over the grandson, because he is the closer. He will get the legacy of the dead ae while 
the distant relative (the grandson) will be deprived. 

In the same way, the real asabah will be preferred over the step aion- 

The grandsons of.the dead. person (or his paternal uncles) will be preferred to his paternal 
uncles, and to his father’s paternal uncles. The grandsons of the paternal uncles of the 
father of the dead person are preferred to paternal uncles of the dead person. 


ABOUT DHAWIL ARHAM 

The first degree of the heirs of the dead person is dhawil furud. The second is asabat when 

both these degrees are not found in the heirs then the legacy will go to the dhawil arham. 

This is the third degree of heirs of the dead. Like asabah, Dhawil arham also has four kinds. 

They are: 

1. Daughterof the dead person, her daughter deep down the line. 

_ 2, False grandfather (called (14x) jadd fasid meaning from the mother’s side, that is the 
maternal grandfather), false grandmother (jadeh fasidah) both paternal and maternal, or 
father of maternal grandmother, mother of false maternal grandmother, mother of the 
father of grandmother (paternal/maternal). All of them are dhawil arham while the real 
grand father. (paternal) and real (paternal/ maternal) grandmother are dhawil furud and 

_these go up the line like the great grandfather and great grandmother, etc. there being no ` 
woman between them and no jadd fasid between them. 

3. Children of real sisters, step sister, akhyafi sister and akhyafi brother. Daughter of real 
brother and step brothers. © 

4. Aunts - real, step or akhyafi, uncles (paternal and maternal) all akhyafi. 

These are the four kinds of dhawil arham. The same sequence is observed as for asabah. . 

_ If those heirs of the first kind are there or their children (no matter how low in line of | 

_ descent) then the remaining three are deprived. So with the second, if their heirs of this 
kind are there (in the absence of the first kind) then the next two are deprived. Again 
(when the first and second are lacking and) if the heirs of the third kind are there then 

those of the fourth are deprived. If all the first three are lacking then the heirs of the fourth 

will be considered. 

Like the asabah, in every kind the closer dhu rahm is preferred to the distant. 


` THAT WHICH PREVENTS INHERITANCE BEING RECEIVED 
Allah has prescribed the share of inheritance to the heirs of the dead person because of 
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their singular relationship with him or her. Thus, if this relationship is disturbed in some 
way and they separate and detest one other then that heir loses his right to inherit from the 
dead relative. There are four things that deprive one of the right to inheritance. They are: 

(1) Slavery. Neither can a free man be an heir of a slave nor cana slave be an heir 
of a free man. The reason is a slave is not recognized by Shari’ah (divine law) 
to be an owner of anything and he owns nothing. 

(2) Murder, if an adult heir kills his legator then he is disqualified from receiving 
an inheritance. However, this is killing that makes qisas (retaliation) or 
kaffarah (expiation) wajib (obligatory) on the killer. There are five kinds of. 
killing. (They will be discussed at the relevant place, insha Allah) Four of them 
are such as make wajib (obligatory) qisas or kaffarah or diyat (retaliation or 
expiation or blood wit). According to the Hanafis, the heir is disqualified in all 
these four kinds if he kills the legator (willfully and) unjustly. But, he is not 
disqualified if he does not kill him unjustly like in self-defence or at the 
command of the ruler or judge as part of a punishment. In these letter cases, 
the heir is not deprived of inheritance. | 

One of the five kinds of killing (Ju J) (killing by tasbib or sabab). In this kind neither 
retaliation nor expiation becomes wajib (obligatory). Rather, it is essential to pay the diyat or 
bloodwit. The killer or murderer is not deprived of inheritance in this kind of killing. An 
example of it is that someone places a stone in the land of another person without his 
permission or digs a well not asking for permission and a visitor stumbles on the stone or 
falls in the well and dies. On account of this, diyat is wajib (obligatory) on this person who 
had placed the stone or dug the well. 

Also, the Hanafis maintain that if a minor or an insane person kills his legator, then he is . 
not disqualified from getting his inheritance. The reason is that Shari'ah (divine law) does 
not prescribe punishment on most of the doings of a minor and an insane. 

(3) Different religion. The difference of religion practiced also deprives one from 
inheritance. Thus if the heir is a Muslim but the legator is a non-Muslim or 
vice-versa, the Muslim will not inherit from a non Muslim neither will a 
Muslim’s legacy go to a non Muslim. 

(4) Different residences. This implies residences in different countries and native . 
lands. If the heir and the legator reside in different native lands, it deprives the 
heir of inheritance. Suppose, one of them resides in Dar ul Islam (a Islamic 
country) and another in dar ul harb (enemy territory). This disqualifies them 
from inheriting from one another. But this command applies to the non 
Muslim. If a Msulim heir and a Muslim legator reside in different countries, 
they have the right to inherit from another.! 

TERMINOLOGY 
(1)(#.1,41593) DHAWIL FUR’UD 
They are the shaers. The heirs whose shares are determined by the Qur’an and. 
sunnah (Prophet's gly sje a glo practice). or, by general consensus. They number 
twelve, four men and eight woman. 
. There are: 


1 We reproduce here under the terminology from Tirmidhi VI pp 844f 
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Men: (1) Father (2) Grand Father (3) Uterine brothers (half brothers by the 
same mother) and (4) Husband 
Woman: (1) Daughter (Grand Daughter (Son’s daughter) (3) Full (real) 
Sister (4) Half Sisters by same Father (5) Uterine Sister (half sisters iy same 
mother) (6) Wife (7) Mother and (8) True Grandfather. 
(2)(@t.2¢) (ASA’BAT) 
They are the residuaries. They are relatives besides Dhawil Furud who are males and 
are also connected to the deceased through males. Their share is not determined. 
Anything remaining after giving to Dhawil Furud will go to them. They are 
mentional in the table by sequence. A nearer asbah (residuary) excludes the remote 
one, though he may get a share by virtue of his inclusion in Dhawil Furud. 


- (3) (se 4653) (DHAWIL AHRAM) 


They are relatives apart from dhawil furud and asabat. 

(4)(.«) (AYNI) BROTHER OR SISTERS 

They are real brothers and sisters. - 

(5)(,3xe) (ALAQI) BROTHERS OR SISTERS 

They are have a common father but separate mothers. 

(6)(.34) (AKHYAFI) BROTHERS OR SISTERS 

They are uterine siblings, having the same mother but not the same father. 

(7)REAL (OR TRUE) GRANDFATHER 

There is no female interruption in the relationship with the deceased. Thus, for 
example, he is father’s or father’s father’s father. 

(8)UNREAL GRANDFATHER 

A female relative connect him to the deceased, for example, mother’s father 
(material grandfather), or father’s mother’s father. 

(9)REAL (OR TRUE) GRANDMOTHER 

Her relationship with the deceased does not involve the unreal grandfather, like 
father’s mother (Paternal grandmother), mother’s mother, paternal grandmother's 
mother and paternal grandfather’s mother. There can be only one real 
grandmother from the mother’s side while more are possible from the father’s side. . 
(10) UNREAL GRANDMOTHER 

She is related to the deceased through the unneal grandfather, like mother’s father’s 
mother, mother’s father’s mother’s mother’s mother’s mother’s father’s mother. 
(11)(as,y) (TARKAH) 

It is a legacy, a bequest, an inheritance. It includes all livestock cash and liquid, and 
property thatthe deceased leaves behind on death. 

(12)(3s) (AUL) 

The total of the share of-.dhawil Furud exceed the payable, for example: 


1/2 for husband TES 
1/2 for Sister 3 
1/2 for mother 1 


(Six) The total becomes 7 which i is in excess of the payable 
(13)(23) (RADD): 
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The total of the share of dhawil furud falls short of the payable, for example 


1/8 
1/2 
1/6 


Wife 3 
daughter 
mother 4 


12 


(Twenty-four) this 19 while the payable is twenty four and it falls short of twenty 


four. . 


(14) (41) (MUNASAKHAH) ABOLISHMENT 
Before legacy is distributed, an heir may die. His share will then go to his heirs. 


(15)(s45) (AWLAD) 


They are sons, daughter, children of sons and children of the sons of sons. 


THE CHART EXPLAINED 


The first column has the serial number and relationship with the deceased. The second 
mentions the serial number of relatives deprived of relatives deprived of inheritance 
because of the relative mentioned in column one who received the share mentioned in 
column three. Thus for example, the son deprives serial # 6 to 8 etc. 


CHART OF SHARE OF INHERITANCE OF VARIOUS RELATIVES 


Relationship with deceased Serial number of 


and number of them with 


S No. 

1. Husband, one 

2. Wife, one or more 

3. Son, one or more 

4. Daughter two or more 

5. Daughter, one 

6. Son’s son, one or more 

7. Son’s daughter two or 
more 


8. Son's daughter, one 
9. Father 


10. Mother 


11. Paternal grandfather 


12. Paternal grandmother 
one or more 

13. Maternal grandmother 
one. 

14. Real brother, 2 or more 


those deprived 
because of 
column one 


6 to 8, 14 to 13 
7, 8, 22, 23 
22,23 
14 to 30 
22, 23 
22, 23 
11, 12, 14 to 30 


12, 13 


14 to 30 


18 to 21, 


Share of inheritance 


1/2 if childless, else % 

1/2 ifchildless, else 1/8 

Asbah 

2/3 provided there is not (S.No.3) 
2/3 provided there is not (S.No.3) 
Asbah 


2/3 provided there is no daughter, 
else 1/6 

2/3 provided there is no daughter, 
else 1/6 

Asbah +1/6 provided there is not 
S.No.3 to 6, else 1/6. 

If she has children, or a brother a 
brother and sister 1/6. 

If she mother, father 1/3, if nothing 
of this then 1/3 of all legacy. 

Asbah+ 1/6 provided S.No. 3 or 6 is. 
not there, else only 1/6. ` 


1/6 equal in all of them. 


Asbah 
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15. Real brother, one. 24 to 30 Asbah 
16. Real sister, 2 or more 18 to 21, 24, 30 Asbah with S.No.4 & 5 or 7 & 8, if 5 
& 8 are not then 2/3 
17. Real sister, one 20, 21 Asbah with S.No.4, 5 or 7, 8 if 5 & 8 
----- not there 1/2 


18. Half brother on father’s 
side two or more 


19. Half brother on father’s Asbah. 
side, one. 24 to 30 
20. Half sister from father Asbah 
side, two or more 24 to 30 


Asbah with S.No.4, 5 or 7, 8 if 5, 8, 17 
not there then 2/3, with 17 1/6 if 


21. Half sister from ‘ather’s there 
side, one. Asbah with S.No.45 or 7,8 if 5,8,17 
22. Uterine brothers & not there then 1/6 
sisters, 2 or more 1/3equally among all brother & 
23. Uterine brother sister wn--- sister. 
24. Son of real brother one 1/6. 
or more -== Asbah. 
25. Son of half brother from 
father’s side 25 - 30 Asbah. 
26. Real paternal uncle, one 
or more 26 - 30 Asbah. 
27. Father’s half brother 
from father’s side, one or 27 - 30 Asbah. 
more 
28. Son of real paternal 
uncle, one more 28 - 30 Asbah. 
_ 29. Son of father’s half 
brother from father’s one or 29 - 30 Asbah. 
more 


30. Dhawil Arham 
30 Detail follow this chart. 

Dhawil Arham. If there is none of the dhawil furud or asbat, except one of the spouses, 
then, after giving him or her the share, the remainder will be given to dhawil arham. They 
are of four kind: 
1. DESCENDANTS: Children of daughters and of son’s daughter, and so lower down. 
2. ASCENDANTS:Line false grandfather and false grandmother, and so going up. 
3. FATHER’S DESCENDANTS: Like daughters of real and consanguine brother children 
of uterine brothers and of all sisters. 
4, DESCENDANTS OF GRANDFATHERS: Like daughters of real uncles and consanguine 
uncles, uterine uncles aunt, maternal uncles, mother’s sister and their children. 
Those of them that are alone will be entitled to all wealth. If there are a few then the nearer 
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ones are preferred to the remote. ‘Ihe full or real is preferred over the step relative who is 
preferred to the uterine, whether male or female. If they are equal in that then the Qura’n’s 
edict is followed: 


BY Es Jip Sas 
For the male is the share equivalent of that of two females. (4:11) 
If relations are different then the father’s relatives get two-thirds and mother’s relatives get 
one-third. (FA) ‘ 


SECTION I Jf jadi 
HEIRS HAVE RIGHT OF INHERITANCE TO LEGACY OF DEAD 


Kec BS lei 2h 2, 2272, <2. HIRT hoe Reo Vag Me hoe e et te 
shes Ele ds seal be Cheb SG Al UT SG she 5 athe ANI Ye eI DEER SUI EE (41) 
GG east Ebel Gs 5 84 dala 35 sh 5S VG ISS 545 LS PAO ais Bis 
(Aho Bare) DIS 1S 84 sash sh VUES Gs ahs 458 35 

3041. Sayyiduna Abu Hurayrah «säi s») narrated hat the Prophet plate ai be said, “I 

am nearer to the believers than they are to themselves. So, he who dies leaving an 

unpaid debt but not leaving the means to repay it, his debt is payable by me. And, 

he who leaves behind property (enough to pay his debts and execute his will 

leaving a balance thereafter), it belongs to his heirs.” 

According to a version: “He who leaves a debt or children without maintenance, let 

it come to me. I am his guardian.” 

According to a version: “He who leaves property behalf him, it belongs to him 

heirs. And he who leaves children without maintenance they are on us.”! 
COMMENTARY: In the early days, the Prophet ply aJe a Jo did not offer the funeral 
salah (prayer) of anyone who died leaving an unpaid debt but asked his sahabah 
(Prophet’s Companions) 4 4!..2,) to offer it themselves. Later, as Muslims prospered, 
he paid all such debts. (see hadith # 2913) This reflects the Prophet's gluyate ai te love 
and kindness for all Muslims. 

DHAWIL FURUD FIRST PREFERENCE 


z 2 “ z az ze & “ a & b < z Z 
445 cas 6S Cal osii ái chs ae a a al dges AÉ SG t gl gés eer) 

(egim) É MJS 
3042. Sayyiduna Ibn Abbas ssä s»; narrated that Allah’s Messenger ¢l. sade ail Lo said, 
“Give the shares of inheritance (as prescribed in the Quran and hadith) to those 
who are entitled to (inheritance) shares. What remains (after that) is for the (asabah) 
nearest male heir.”2 


COMMENTARY: In other words, the shares of inheritance should be given first to 


1 Bukhari # 2399, Muslim # 15-1619, Abu Dawud # 2955, Nasa’i # 1963, Ibn Majah # 2415, Musnad 
Ahmad 2-456. 
2 Bukhari # 6732, Muslim # 2-1615, Darimi # 2987, Tirmidhi # 2098, Abu Dawud # 2898. 
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dhawil furud. The Quran has determined their shares. When their specified shares are 
given, the asabah should be given their shares. Preference in this is for the nearest 
relative of the dead person. 

The closing words ‘male heir’ mean that the eunuch is excluded. 

practice) explains that some heirs are obstacles to plwy ae ai she Sharh us sunnah (Prophet's 


ak > Lee __ lo23 Wa others. This can be in two ways: 


Hajab nuqsan and hajab Harman. 

The definition of both together is that some heirs are a cause of getting shares of others 
reduced. For example if the dead person had no children, his mother would have received 
one-third share of the legacy, but if he has children then she gets only one-sixth share. This 
is hajab nuqsan (obstacle that decreases, or part exclusion from inheritance). 

Some heirs eliminate other heirs (who are relatives). For example, if the person has a son 
then the dead person’s brother gets nothing. This is hajab Harman (obstacle that prevents, 
or total absolute exclusion). 


DIFFERENCE OF RELIGION 


r a € 


145 ¥ shag gfe A Se als S525 SG SG 35 of total B85 YEY) 


A 


Séi Yi 6i ad 
(alegina) syai 

3043. Sayyiduna Usamah ibn Zayd «sä s», narrated that Allah's Messenger pi~ jade äi o 

said, “A Muslim does not inherit from an infidel nor does an infidel from a Muslim.” 
COMMENTARY: Allamah Nawawi ài a> » said that the scholars agree that a disbeliever 
cannot inherit from a Muslim relative legator. As for a Muslim heir inheriting from an 
infidel relative, most scholars assert that he will not inherit from the disbeliever but some 
of the sahabah (Prophet’s Companions) »¢*4!.,.2) and tabi’un 414+, said that a Muslim can 
inherit from a disbelieving relative. Imam Maalik dias», said the same thing. 
Again, it is agreed that an apostate cannot inherit from a Muslim but the question whether 
a Muslim may inherit from an apostate is disputed. Imam Maalik dta>), Imam Shafi’s sta), 
Sayyiduna Rabi’ah 44>, and Ibn abu Laylah di) and others say that a Muslim cannot 
inherit from an apostate. Imam Abu Hanifah si», says that whatever the apostate earned 
after he apostated will go to the state Treasury and what he had earned when he was a 
Muslim will go to the Muslim heirs. 

THE MAWLA INHERITS FROM A SLAVE 


(Gale ol 9s) — dgndil Ess 38 S36 s JÓ sias aé Sea Se eS yt ugSbEs Mtt) 
3044. Sayyiduna ‘Anas acai») narrated that the Prophet elja ăi Lo said, “The mawla 
of a people belongs to them.”2 


COMMENTARY: The word mawla means the one who sets a slave free.’ The hadith means 
the this person who sets the slave free inherits the freedman’s property when he dies. But, 


1 Bukhari # 6764, Muslim # 1-1614, Tirmidhi # 2114, Ibn Majah # 2729, Muwatta # 10 (Faraid) 
Musnad Ahmad 5-209. 
2 Bukhari # 6761. 
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this freedman cannot be heir of the ex-master who gave him freedom. 

However, some authorities say that mawla means ‘the slave who was set free.’ The 
freedman. Hence, the hadith means that the same command or ruling applies to the 
freedman as applies to the people or tribe who have set him free. For instance, if the Banu 
Hashim (who are Sayyid) set him free then the same commands will apply to him as apply 
to the Sayyid. Thus, the sayyid are precluded from receiving zakah (Annual due charity) 
and their freedman is also precluded from it, that being haram for them. 


NEPHEW RECEIVES INHERITANCE FROM MATERNAL UNCLE 


(abe Gary 32bo 9 BLIGH shag ale ai dod fos JE IE SIEE5 to) 
3045. Sayyiduna Anas «sài», narrated that Allah’s Messenger pi~ jade à Ao said, “The 
son of a sister of a people belongs to them.” 
COMMENTARY: A nephew inherits from his maternal uncle and belongs to the category of 
dhawil arham. Imam Abu Hanifah st>) and Imam Ahmad «să»; hold that dhawil arham 
are h eirs of the dead person. This is when the dhawil’furud and asabat are not present. 
This has been discussed in the introduction to this chapter. 


. $2 at ZR 2 r E > 1z Da . 4 7 g 2 opa 3 pae 3 
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MESA Saas 5 kai EG 
The hadith of Sayyiduna Ayshalı ws à s»; about the right of inheritance belonging to ... is 


narrated earlier (hadith # 2877) 
The hadith of Sayyiduna Bara about the maternal aunt being like the mother follow later (# 3377). 


SECTION II pén jati 
MUSLIM & NON MUSLIM INHERITING ONE ANOTHER 


wont Net £ sivee SP at oe Kea f, t frs UE US sean ve 2S . . Ye 
Ai i 25) 525 Y hcg gle AU) dS oll $325 Sls SE oF C3 Ue CF (Te bv. £1) 
~ 72 EF Sofi 15.55 Age Gilg 5515 3808155 3 
3046. Sayyiduna Abdullah ibn Amr «+4i,,, narrated that Allah’s Messenger ae à o 
m=; said, “Adherents of two different religions do not inherit from one another.” 
3047. Sayyiduna Jabir a+4i,,», narrated that same hadith.? 
MURDERER DOES NOT INHERIT 
< „232 G PI Ww 6 ò 2g z 23 t3, 

Bolrorly sie plely») Lys V fai asain ga dgs é Séit oia) 
3048. Say yiduna Abu Hurayrah «sä 2; narrated that Allah's Messenger pljas åt gho 
said, “The murderer does not inherit.”3 


COMMENTARY: This means that one who kills his legator unjustly cannot inherit from 
him. This has been discussed earlier in the chapter. 


1 Abu Dawud # 291, Ibn Majah # 2371, Musnad Ahmad 2-195. 
2 Tirmidhi # 2115. 
3 Tirmidhi # 2116, Ibn Majah # 2735. 
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GRANDMOTHER GETS ONE-SIXTH 
2 z > ee A o g ri A P S w TA 2 r 
Gjila) -A É E e jas shasta a I L ÉE a) 

3049. Sayyiduna Buraydah «sà»; narrated that the Prophet pl- jaså do specified one 

sixth share (of inheritance) for a grandmother as long as no mother excludes her (by 

inheriting before her). 
COMMENTARY: If the dead perscn’s mother is alive then the grandmother of this person 
will zet no inheritance. If she is not alive then the grandmother, whether paternal or 
maternal, will get one-sixth share. 

| NEW BORN SURVIVING CHILD IN AS HEIR 


5555 tle do tS) Sete 5) hag ache ti Joab $325 $6 JG pk bes (ro) 


(ells del Ol elsr) 
3050. Sayyiduna Jabir «+4, narrated that Allah’s Messenger aed o said, “Ifan 
infant emits a sound (at birth before dying), funeral salah (prayer) is offered over 
him and he qualifies as an heir.”? 
COMMENTARY: Emits a sound means ‘shows signs of life by breathing, sneezing or 
moving. If the child dies after that,, then a funeral salah (prayer) will be offered over it and it 
is entitled to be called an heir and get a share of inheritance. 
In the light of this hadith, if a person dies and his child is yet in its mother’s womb, then its 
share if inheritance will be kept aside. When the child is born alive, its share of inheritance 
will be entrusted to its guardians and it will be deemed to be on heir. Bat, if it is still-born 
then it will not be an heir and the inheritance will be distributed to other heirs. 


PART OF THE PEOPLE 
Blaai A ga sias gE A Jogi J 325 JE SG ode Se ide ale 3 SEA 5 01) 


(lael) -kia l iias liaa ds 5 
3051. Sayyiduna Kathir ibn Abdullah 44>, reported from his father (Sayyiduna 
Abdullah) 4..>, from his (Kathi’r’s) grandfather (Sayyiduna Amr ibn Awf Muzani) 
asà s2; that Allah’s Messenger plwyate ài o said, “The mawla of a people belongs to 
them. The ally of a peopie is one of from them. And, the son of a sister of a people 
belongs to them.” 
COMMENTARY: The portion about the mawla has been explained in the commentary on 
the hadith # 3051. As for the ally, the Arabs used to form a pact, two men with one 
another. It was an alliance to co-operate in difficulties, sorrow, death, ease, etc. 
throughout life their blood was common and their agreements were binding on one 
another. ‘Their enemies were common. If one of them was fined, the other was bound to 
share the burden with him. They also shared inheritance of one another but when the 





1 Abu Dawud # 2895, Daraqutni # 74 (Fara’id) 
2 Ibn Majah # 2750, Darimi # 3126. 
3 Darami # 2527. 
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Quran defined the share of inheritances, this custom was done away with. Also, this part 

of the hadith was annulled. 

As for sister’s son being one of the people, see hadith # 3045, and the commentary on it. 
MATERNAL UNCLE IS DHURAHM HEIR OF HIS NEPHEW 


G 
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3052. Sayyiduna Miqdam «sài»; narrated that Allah’s Messenger pl jats ài Le said, “I 
am nearer to every believer (wishing him well) than he himself is. Hence, if anyone 
dies leaving a debt or an unsupported family, then I am responsible (to pay his debt 
and support his family). If anyone leaves property, that belongs to his heirs. I am 
guardian of him who has no guardian as his heir who relieves him of his liabilities 
(like paying off penalties or blood money that he is liable to pay). 
A maternal uncle is heir of him who has none. He inherits his property and 
liberates him from his liabilities. 
According to a version: “I am heir of him who has none. I pay for him bloodwit 
(due on him) and I inherit from him. A maternal uncle is heir of him who has none. 
He pays bloodwit for him and inherits from him.”! 


WOMEN INHERITS FROM THREE MEN 
e js 3 a b 5 è 2 a 7 Pa 
Ki oag Liidia ae da igs A6 SEA o EEs eor) 


(a5lagely sha pil ol yr) -iE E Y od o.Xi55 ke5 
3053. Sayyiduna Wathilah ibn Al-Asqa Asal oe > narrated that Allah’s Messenger ii, ue 
esate said, “A woman can have legacy from three sources. (1) The slave whom she 
sets free, (2) the child she foundles (and rears up), (3) her own child about whom 
she has invoked a curse on herself (in lian) assuring her husband that he was a 
legitimate child.”2 l 
COMMENTARY: the slave whom the woman had set free may have died leaving no 
asabah relative. Thus, in such cases a man becomes on heir of his freedman and a woman 
also becomes his heir. 
As for the second source, the ulama (Scholars) say that this command that a woman is heir of 
the child she foundles is abrogated. However, Ishaq ibn Rahu dtu, abides by this hadith. 
Qadi àa; said that the hadith means that whatever this child leaves will go to the state 
Treasury. The woman who had picket up the child has more right that this money be spent 
on her from the state Treasury. 
As for the third source, li’an (invoking a curse on oneself) is that when a man accuses his 
wife that the child she has begotten does not belong to her, they curse one another. This 


1 Abu Dawud # 2900, Ibn Majah # 2738. 
2 Tirmidhi # 2122, Abu Dawud # 2908, Ibn Majah # 2742, Musnad Ahmad 3-490. 


199 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


will be discussed, In-sha-Allah, in the chapter on al-li’an (s1). The child for whom lian 
was Observed is not attributed its father and the child and father cannot be one another's 
heir because patronage is not established. However, since the child’s paternage is duly 
establish with its mother, the two of them will be heirs of one another. 

The same command applies to walad us zina (child born through adultery or out of wedlock). 


Rg BORN OUT OF WEDLOCK 
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3054. Sayyiduna Amr ibn Shu'ayb à a>; narrated on the authority of his father 
(Shu’ayb) 414.>,that his (father’s) grandfather said that the Prophet plu yaJe ai o said, 
“If a man commits adultery with a free woman or a female slave (and a child is 
conceived), then their child is walad uz zina (illegitimate child) who will neither be 
anyone’s heir nor have an heir (meaning, will neither inherit nor will any one 
inherit from him)” 

COMMENTARY: The reason is that relatiohship is not established with the man who 

commits fornication, or with the man’s relatives. However, the child’s relationship is clear 

with its mother, so they will inherit from one another. 


LEGACY OF A FREEDMAN 
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3055. Sayyidah Ayshsh «så»; narrated that a freedman of Allah's Messenger äi o 
wiwy ate died, leaving some property. He left behind no relative and no child (to 
inherit him). So, Allah’s Messenger pl- jats å o said, “Hand over what he has left to 
a man of his village.”2 
COMMENTARY: When a person dies, leaving on heir, the ‘inheritance goes the state 
treasury whose funds are payable to the poor and needy. So the prophet ploy aJe at Lo 
diverted the freedman’s legacy to the needy and deserving of the village. 


PROPHETS ARE HEIRS TO NONE 

It has been stated previously that if a freedman has no asabah relative then the right of 
wala belongs to one who has set him free. In other words, after he dies, he who had 
emancipated him owns his legacy (if he has no heir). According to this procedure when the 
Prophet's p sated Jo freedman died, his legacy ought to have gone to the Prophet acai, o 
ey. However, Prophets -sate ài 4o never inherit from anyone nor are inherited by other. 
So, the Prophet plo yale ai Je did not take the inheritance of the freedman. He gave it where 
the state Treasury’s property is spent. 

_ The reason for this is that the Prophet existe not only preach abstinence but also practice 


1 Tirmidhi # 2120, Ibn Majah # 2745. 
2? Tirmidhi # 2112, Ibn Majah # 2733, Abu Dawud # 2902. 
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what they preach. Hence, they had no interest in the legacy of other people and they did 
not grieve at leaving this world without their property. Moreover, they never had any 
worthwhile property with them in this world. Thus, Allah commanded that whatever (little 
they left behind was no one’s property, nor would they receive anyone’s legacy. The 
prophet plu sated, Le said: 
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“We the company of prophet are not inherited, what we leave is sadaqah (charity).” 
IN ARSENCE OF HEIR LEGACY GOES TO BAYT UL MAAL(TREASURY) 
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3056. Sayyiduna Burayrah «sä 2) narrated that a man of the Khuza‘ah died and his 
legacy was brought to the Prophet ply a1¢ a! lo, He said, “Look for an heir of his 
(from among the dhawil furud and, if none, from among the asabah) otherwise a 
dhu rahm.” But, they could find neither an heir (from dhawil farud and asabah) nor 
a dhu rahm. So, Allah’s Messenger «w sake dt do said, “Hand it over to an elder (old 


man of the tribe) of Khuza’ah. 
According to another version, he said, ‘Look for an old man of the Khuza’ah. 


COMMENTARY: The same explanation applies to this ahadith as to the previous. In the 
absence of on heir, the legacy goes to the state Treasury. An old man of the same tribe is 
most deserving of the funds of the state Treasury. 
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3057. Sayyiduna Ali «säi >»; said, “You people recite this verse: 
Aeg aoe eais 


{after (having paid) he bequest that may have been bequeathed, or a debt...} (4:12) 
But, Allal.’s Messenger pi~ saJea, 1 ruled that a debt should be discharged before the 
legacy is executed. And, (he ruled) that (real) brothers from the same mother inherit 
from each other but not brother from the same father by different mothers. One 
inherits from his brother having the same father and mother, but not his brother 
having the same father and a different mother.” 

According to a version in Darami, he said, “The brothers from the same mother inherit 
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from each other, but not brothers from the same father and different mothers.”: 
COMMENTARY: Sayyiduna Ali «+ 4 .», explained to the people that they should nor 
misread the verse (4:12). Though it mentions will before debt, vet the debt has to be raid 
before executing the will of the dead person and before distributing the inheritance. The 
objective of the said verse is to impress that the dead person’s will must not be 
disregarded. Rather, it ought to be executed faithfully. 


BACKGROUND OF THE VERSE OF INHERITANCE 
b 4 ò 3 2e 3 2 a P 4 22 
A) Se od) 5 5:25 3) 2D) G3) aks ds RSL BS Dod nasal ssl Lele JG ple 545 (1 00) 


“ 4 T7? 3 2 è ale b { r z 7 6 r Ka 
Els ei tla p Eas 68 34h Sos 2 DI 3 ges sl GU I Ags g ESG ias aé 


r 


N 


r 4 


1 ZAT ael J z 9 g PEN EN Zaz 41727 g 
Saf CSRS 25 3 AU! ads JG Me Gls VIS V5 YG GS #55 335 GB i gie 
at Par of 27 &3 zi Wes vue oe Kz ‘ f, . ty “ko weit ale? 
Lái Lels ROS geo SEY Lel Jas Kegs Gl shag othe AU Be git $345 Lad Sith 


MET TORCIA NEETA 55155815 okey 8155 EUS 585 AAE 
3058. Sayyiduna Jabir «+ 4,2) narrated that the wife of Sayyiduna Sa’d ibn Robi 
brought her two daughter of Sa'd to Allah’s Messenger ¢l~) «Jc ai Jo She said, “O 
Messenger of Allah, these are two daughters of Sa’d ibn Rabi. Their father had 
fought by your side on the day of Uhud and was martyred. Their paternal uncle 
took away their wealth and left nothing for them and they cannot be married unless 
they have some wealth.” He said, “Allah will decide about this issue,” and the verse 
of inheritance (4:11) was revealed. So, Allah’s Messenger pute i J» sent for their 
paternal uncle and instructed him to give to the two daughters of Sa'd «sài s») two 
thirds and to their mother one eight and what remained was for him.? 
COMMENTARY: In pre-Islamic days that which a dead person left behind went complete 
to an adult man capable of engaging in battle. Women, children and the weak got nothing 
at all. They were helpless and desperate against the strong adult men whether paternal 
uncles or brothers. 
The prophet plus ase ai le was sent as a merciful to mankind, and as in every other field he 
removed the misery of the weak in this field of inheritance too, The first case was that of 
Sayyiduna Aws ibn Thabit Ansari «s äs»; When he died, he left behind his wife, Umm 
Kamhah (45a!) and three daughters (or two daughters and an infant son. He had made two 
men guardians and executors of his will. They followed the custom of the pre Islamic times 
and gave away the entire property of Sayyiduna Aws «+ai,,2, to his paternal cousin (or to his 
two real brothers). His wife complained to the Prophet elu sled, Jo, the guardian and solace of 
the poor, that she and her children were deprived of all the wealth of her husband which was 
handed over to Khalid ibn Urfutah (or Khalid and urfutah). “What will happen to us?” The 
Prophet elu aed eo was very pained at this but he could not do any thing promptly because 
he was not a dictator and not a partner in Allah’s domain. He consoled the wife of Awf ai.) 


1 Tirmidhi # 2129, Ibn Majah # 2739, Darimi # 2984, Musnad Ahmad 1-144. 
2 Tirmidhi # 2099, Abu Dawud # 2891, Ibn Majah # 2720, Musnad Ahmad 3. 352. 
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as and requested her to go home and wait Allah’s Command. He waited for the revelation 
from the Judge of the judges. Soon this verse was revealed: 
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{For men is a share of what their parents and near relatives leave, and for women is 
a share of what their parents and the near relatives leave, whether it be small or 
large - a share determined} (4:7) 
Thus ended the injustice matted out to woman and girls in distributing the shares of 
inheritances. No longer were man the sole inheritors. 
However, she shares were not determined till then. So, the Prophet el.) ae di Je sent 
message to the executors of Aws «s à .», will that they should preserve his wealth and 
` spend nothing from it till the shares were determined. After a little time Sa’d ibn Rabi 
Ansari died a martyr in the Battle of Uhud in 3 AH as in the forging hadith. The prophet 
gly ale ait lo advised his wife too to await Allah’s command. After a few day the verse of 
inheritance was revealed: . 
REENER ard) 70h TVA Lis be SS) 2553 Ga 2d 3 
{Allah enjoins you concerning your children for the male is she share equivalent of 
that of two females...} (4:11 complete subject). 

The Prophet pl- jate ăi Le sent message to Sa’d’s brother in accordance with it apportioning 


the shares. 
Dead: Sa’d (24) 
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3059. Sayyiduna Huzayl ibn Shurahbil %4.>, reported that Sayyiduna Abu Musa «>; 
4 was asked about (the inheritance of) a daughter, son’s daughter and a sister. He 
said, “The daughter will get half and the sister half (but the granddaughter will get 
nothing). So to Ibn Mas’ud and you will see that he concurs with me.” So, Ibn 
Mas'ud +s à») was asked and informed of the opinion of Abu Musa «s å»; He 
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said, “In that case, I would have gone astray and would not be among those who are 
guided. Rather, I shall decide in this case as (Allah’s) Prophet ¢jsJ¢4),.6 had done. 
The daughter will get half, the son’s daughter one-sixth which adds up to two- 
thirds, and the rest the sister will get.’ (The narrator said:) “We went to Abu Musa 
asi.» and reported him of the words of Ibn Mas'ud ssä 23. He exclaimed, ‘Ask me 
not as long as this scholar is among you.! 

COMMENTARY: What Sayyiduna Abdullah ibn Mas'ud «sè»; said was that the legacy of 


the dead person be divided in six portions in such a way that the daughter gets three 
shares, granddaughter (from son) one share and sister two shares. 


PATERNAL GRANDFATHER’S SHARE 
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3060. Sayyiduna Imran ibn Husayn «+ 4.2, narrated that a man came to Allah’s 
Messenger ly ate at Jo and submitted, “My son’s son has died. What do I get as 
inheritance?” He said, “For you is one-sixth.” AS he prepared to depart, he called 
him and said, ‘You get an additional one-sixth too.” And, as he turned to go, he 
called him again and said, “The second one-sixth is your provision (and nor 
mafrudah or prescribed).”? l 

COMMENTARY: The first one-sixth was because the grandfather was a dhawil furud 

while the second portion was an account of his being an asabah. In this way, he got one 

third of the legacy. 

The Prophet ply ale at 0 did not give him all one third together lest he suppose that a 

grandfather gets from his son’s son as a dhawil furud one third. 

As for the ruing, suppose that a man died leaving two daughters and a paternal 

grandfather. The two daughters qualify for two thirds of the legacy. Of the remaining, the 

grandfather qualifies for half of one third or one six of the legacy as a dhawil furud and he 

will also get the remainder (one sixth of the legacy) being an asabah too. It is like this: l 

Dead person’s legacy 
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1 Bukhari # 6736, Tirmidhi # 2100, Ibn Majah # 2721, Darimi # 2890, Musnad Ahmad 7-389. 
2 Tirmidhi # 2106, Abu Dawud # 2896. 
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* 3061. Sayyiduna Qabisah ibn Dhu’ayn asà >) narrated that a grandmother came to 
Sayyiduna Abu Bakr «+ 4.2, and pleaded for her share of legacy. He said tk-t 
nothing was specified for her in Allah’s Book or in the sunnah (Prophet's plu sled Lo 
practice) of His Messenger «s ài»; but advised her to go home and let him consult 
the people (meaning, the scholars among the sahabah) «+4\,.»,, So, he made enquires 
and Sayyiduna Mughirah ibn Shu’bah «41,2, said, “I was with Allah’s Messengez 
el- jade äi lo when he gave a grandmother one sixth (share).” Abu Bakr «så s») asked 
him if anyone else had been with him (at that time) and Sayyiduna Muhammad ibn 
Masalamah «s ài 2) confirmed what Mughirah had sad. So, Abu Bakr «sà»; gave 
her that (one sixty) portion. 
Another grandmother came to Sayyiduna Umar «sài v»; pleading for her inheritance. 
He said, “It is that (same) one-sixth. If there are two of you, it is between both of 
you survives (the other), she gets all (of it).”? 

COMMENTARY: The grandmother could be maternal or paternal. The one wise had come 

to Sayyiduna Abu Bakr «s+ 2, was a maternal grandmother while she who came to 

Sayyiduna Umar «di,» was a paternal one. This is explicit in another version. 

Sayyiduna Abu Bakr « 4,2, had presumed that there was only one grandmother. But, 

when Sayyiduna Umar «s à +; learnt that there also was a paternal grandmother, he 

instructed that they divide the share between themselves, one-sixth for both together. 
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3062. Sayyiduna Ibn Ma'sud «sà 2, narrated that about a grandmother who had her 
son that she was the first grandmother whum Allah’s Messenger pln dele dil glo gave 
one-sixth (share) while she had a son who was alive.” 
COMMENTARY: Someone died leaving his paternal grandmother and father. The prophet 
platy dele dit dco had one-sixth of the legacy given to her though her son ~ the dead person’s 
father - was alive. The ulama (Scholars) rule that if the dead man’s dad is living, then the 
grandmother gets noting from the legacy. She is deprived of her grandson’s inheritance 
when his father is alive. 


1 Tirmidhi # 2107, Abu Dawud # 2894, Ibn Majah # 2723, Darimi # 2939, Muwatta Maalik # 4 
(Fara’id), Musnad Ahmad 4-225. 
2 Tirmidhi # 2109, Darimi # 2932. 
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The ulama (Scholars) do not abide by this hadith because it is da’if and not eligible as 
evidence. Only sahih ahadith serve as sources of deduction. 
Or, we may say that this was an exceptional case. The Prophet el~ jade à Le had something 
ziven to her as a favour and kindness not as an inheritance. 
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3063. Sayyiduna Ad-Dahhak ibn Sufyan «+4\,.2, narrated that Allah’s Messenger 
glwy4te dt wrote to him instructing him to let the wife of Ashyam Dadabi have her 
share of bloodwit (which was paid for her husband.! 
COMMENTARY: Ashyam Dadabi was killed by mistake, unintentionally. So the man 
responsible was bound to pay blood wit. The prophet plated) to instructed Dahhak acai - 
to let his wife have her share of inheritance from that blood wit. 
According to sharh us sunnah (Prophet's p= siðs ài o practice), this hadith is evidence that iti is 
wajib (obligatory) to pay bloodwit for the slain person and the receipts there from revert to 
the heirs as other property of the slain person. Most ulama (Scholars) agree with it. 
It is reported that the amir ul mu'minin (commander of the faith) umar ibn Khattab «sài s») 
used to deny women from a share in the boodwit of their slain husbands. So, Dahhak àt») 
as presented to him this hadith to prove that a wife is eligible to receive the share of 
inheritance from bloodwit paid against the killing of her husband.? 
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3064. Sayyiduna Tamim Dari «sà»; reported that he asked Allah's Messenger äi g 
elwy ale “what is the sunnah (Prophet's pins le a) o practice) about a man of the 
polytheists who embraces Islam at the hands of a Muslin?” He said, “He is the 
nearest to him in life and death (having the greatest right to him as his mawla).”3 
COMMENTARY: Sayyiduna Tamim Dari «+41.» was a glorious and great sahabi. He had 
been a Christian who embraced Islam in 9 AH. Thereafter, his life was an example of fear of 
Allah and devoted worship to such on extent that he was distinguished for vigil in the 
night. In one raka’ah of salah (prayer) in the night, he recited the entire Quran and 
sometimes he kept repeating just and verse till it was morning. By a coincidence, he missed 
the tahajjud (supererogatory prayer) one night, so he punished himself by refraining from 


1 Tirmidhi # 2117, Abu Dawud # 2927, Ibn Majah # 2642, Muwatta Maalik # (Uqul). Musnad Ahmad 
3. 452. 

2 See hadith of Sayyiduna Sa'eed ibn Musayyib (# 2117, Tirmidhi). Dahhak «sål 2; convinced Umar 
adil.» , hat it is payable. 

3 Bukhari (Book of Inheritance chapter 22) heading Tirmidhi # 2119, Abu Dawud # 2918, Ibn Majah # 
2752, Darimi # 3022, Musnad Ahmad 4. 103. 
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sleep for one year continuously. 

Sayyiduna Tamim Dari «+ 41..», is also distinguished as the first person to light a lamp 
in a mosque. 

If anyone embraces Islam at the hands of another then the Muslim becomes the mawla of 
the neo-Muslim. In early Islam, the mawla (and new Muslim) were heirs of one another. 
Later, this command was withdrawn. : 

Some authorities interpret the concluding words to mean that he who prompts anyone to 
become a Muslim has the duty imposed on him most of all else to help the neo Muslim in 
his life time and on his death lead his funeral salah (prayer). 
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3065. Sayyiduna Ibn Abbas «sà»; narrated that a man died leaving no heir except a 
slave whom he had set free. The prophet p~ jalsài lo asked, “Has he any heir?” They 
said, ‘No, save one slave whom he had emancipated.” So the Prophet „ijale ài Lo got 
the legacy of the man given to the f reedman.! 
COMMENTARY: The prophet pl ya1edi_ eo had the legacy of the man who set him free given 
to the freedman as a gesture of goodwill otherwise he is not an heir of the one who freed 
him according to Shariah. It is like the hadith # 3055 of Sayyidah Ayshah sål s»; where it 
has been explained why the Prophet el sated. oe did so. 
Shurayh dtu») and Tawus «sål»; deduce from the apparent meaning of this hadith that just 
as the master who sets free his slave can be an heir of his freedman. So, too the freedman 
may become the heir of him who emancipates him. 
_ WHO INHERITS WALA 
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3066. Sayyiduna Amr ibn Shu’ayb 44>, narrated from his father from his grandfather 
that the prophet pi~ steti Jo said, “He inherits wala who inherits the property.” 
COMMENTARY: The property of the freedman is called wala. Thus, if Zayd’s father dies and 
afterwards his father’s freedman dies then zayd will inherit his property. Just as he is heir to 
his father’s property, he also is heir to his father’s wala. However, this ruling applies only to 
asabah meaning the asabah heir like a son. So, the daughter of one who sets free cannot be 
heir to her father’s wala because, though she inherits her father’s property, she is not asabah. 
Only men are asabah binafsihi. A woman can inherit the property of a freed slave (male or 
female) whom she herself has set free or whom her freed slave may have freed. 


1 Tirmidhi # 2113, Abu Dawud # 2905, Ibn Majah # 2714, Musnad Ahmad 1-221. 
2 Tirmidhi # 2121. 
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SECTION II >` Eni jai 
LEGACY DISBURSED BEFORE ISLAM IS RETAINED 
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3067. Sayyiduna Abdullah ibn Umar «sài»; narrated that Allah's Messenger als ài uo 
e}; said, “The inheritance that was distributed during the jahiliyah (ignorance 
period) (days of ignorance) will be retained according to the distributed of those days. 
And the legacy of Islam will be in conformity with the division approved by Islam.”! 
COMMENTARY: Whatever inheritance was divided in pre-Islamic period would net be 
disturbed after Islam whether it was unjust to some or favourable to others. But, any 
distribution after Islam would follow its commands. 
UMAR’S «#ai,.2, SURPRISE AT THE EXCLUSION OF PATERNAL AUNTS 
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3068. Sayyiduna Muhammad ibn Abu Bakr ibn Hazm reportgd that he heard his 

father say many times that Sayyiduna Umar ibn Khattab «s à s»; would say, “How 

surprising that one may inherit from a paternal aunt but she does not inherit!”2 
COMMENTARY: Umar «så s»; expressed surprise only because a man’s intelligence cannot 
grasp the reasoning for it, otherwise from the point of view of submission or knowledge 
that only Allah knows thẹ wisdom behind it there is nothing to be surprised about. 
A paternal aunt cannot inherit from her nephew, for instance, but he can inherit from her, 
some ulama (Scholars) hold that a dhawil arham is not an heir of the dead person. On the 
other hand according to some ulama (Scholars) who place her as a dhawil arham, she can 
inherit from her nephew because they go by the details in the science of fara’id which may 
be consulted. l 

NECESSARY TO ACQUIRE KNOWLEDGE OF FARA’ID (LAW OF INHERITANCE) 
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3069. Sayyiduna Umar «s 4.2) said that one must learn the rules of inheritance. 
-Sayyiduna Ibn Mas’ud «+4», also added (that the rules) “of divorce and of the 
pilgrimage” (must also be learnt). Both of them said, “Because this is part of 
your religion.”3 


1 Ibn Majah # 2749. 
2 Muwatta Maalik # (Fara’id). 
3 Darimi # 2851. 
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CHAPTER ~- XX 
(AL-WASAYA) WILLS GLS 5 lok 


Wasaya is the plural of wasiyah in the same way as Khataya is plural of Khatiyah. Wasiyah 
is that a person instruct his heirs during his lifetime to do certain things for him after his 
death like a will: to build a mosque or any such thing, or to pay someone some money, or 
to atone for his lapses in discharging obligatory duties like salah (prayer) or zakah (Annual 
due charity). Sometimes, wasiyah stand for advice, counsel, recommendation. 

According to the ulama (Scholars) zawahir it is wajib (obligatory) to make a wasiyah. (they 
are the ulama (Scholars) who abide by the zahir or apparent meaning of the Quran and 
hadith.) However, according to all the other ulama (Scholars) it was wajib (obligatory) to 
make a wasiyah or will initially which means that a person had to specify shares at will for 
his parents, relatives, etc, from his property. When the verse of inheritance was revealed 
and Allah Himself defined the shares, this command was abrogated. Hence, it is not proper 
now for anyone to make a will for an heir, but a will may still be drawn for one-third of 
one’s property if one desires). In this way, a person may leave instructions to spend in 
Allah’s path on his behalf to atone for his shortcoming during his life, Or, he may leave 
something for a distant relative, friend or servant, from the one third. 

The ulama (Scholars) say that if anyone has to repay a debt or return someone’s trust then 
it is binding on him to leave instructions for repayment of debt or return of the trust. He 
should write down a will duly attested by witnesses. 


SECTION I Sfjadi 
COMMAND TO DRAW A WILL 
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3070. Sayyiduna Ibn Umar «à»; narrated that Allah's Messenger l~ jans àn Lo said, 

“It does not behave a Muslim, who possesses something for which he ought to 

make a bequest, to let two nights go by without drawing a will for it.” 
COMMENTARY: If a person has to discharge a duty or a right or a trust of some people 
then he must write down a will within two nights, meaning in the shortest possible time.’ 
Life is unpredictable and if a person dies without discharging his obligations then he will 
carry the punishment with him to the next world. 
A will should be drawn for such things in the shortest possible time and fuly witnessed 
by two people. 


WILL MAY BE DRAWN FOR ONE-THIRD PROPERTY 
Seat $525 sötad Bei les AH ce Abs JB Ge Éu bE r vi) 


A 


1 Bukhari # 2738, Muslim # 1-1627, Tirmidhi # 2125, Abu Dawud # 2862, Nasa'i # 3612, Ibn Majan # 
2702, Darimi # 3175, Muwatta Maalik # 1 (Washiyah) Musnad Ahmad 2-4. 
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3071. Sayyiduna Sa’d ibn Abu Waqqas asà») narrated that he fell ill in the year of 
the conquest (of Makkah) with an illness that took him near death. Allah’s 
Messenger pinjal ài o visited him and he submitted, “O Messenger of Allah, I have 
abundant wealth and my daughter is my only heir, may I make a will of all my 
wealth?” He said, “No,” so he asked, “Two thirds of my wealth?” He said, “No” 
Then he asked, “Half?” He said, “No!” He asked, “Then one third?” He said, “One 
third but one third is much. If you leave your heirs rich, it is better than your 
leaving them poor and begging from people. You will not spend anything seeking: 
thereby Allah’s pleasure but you will earn a reward for it, even a morsel that you 
raise up to the mouth of your wife.” 


COMMENTARY: Sayyiduna Sa'd «säl s»; did not have an heir from dhawil furud. Or, he 
meant that he had no heir about whom he was not apprehensive that he would squendar 
his wealth, except a daughter. It has been deduced that he had many asabah heirs. 
This hadith is evidence that it is allowed to collect wealth. Also, the heirs must be treated 
fairly with justice. 
The ulama (Scholars) say unanimously that if there are successors of a dead person then his 
wili, cannot be executed beyond one-third of his legacy. If the heirs give their willing 
consent then'not only more than one-third but all the legacy may be given away in 
accordance with his will provided, of course, all the heirs are sane adults and present there. 
Even if there is no heir of anyone then most ulama (Scholars) maintain that only one-third 
is allowed for a will, not more. However, Imam Abu Hanifah àa»; and his. followers 
regard it is permissible in this case to make a will for more than one-third of the total 
wealth. Imam Ahmad and Ishaq u>, hold the same opinion. 
' This hadith calls for kind treatment to TeAHyes and love and compassion be shown to the 
heirs. It teaches us other things too. 
(1) - Itis better to spend one’s wealth on one’s own relatives than to give it to others. 
(2) ` If Allah’s pleasure is in mind then spending on one’s family earns a reward. 
(3) Tf Allah's pleasure is aimed at then even something that is permissible is 
regarded as obedience and worship. For instance, one’s wife is a source of - 
physical and worldly pleasure and if, by way of enjoyment, a man puts a 
~ morsel of food in her mouth, it has nothing to do with obedience and worship 
or affairs of the hereafter, yet the Prophet pljas à so said that if it is done to 
please Allah, it fetches reward. Hence in other conditions, more and better 
reward will be received. 


\ 
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SECTION II cgi jadi 
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3072. Sayyiduna Sa’d ibn Abu Waqqas «sù»; narrated that Allah's Messenger ät 
eusse visited him when he was ill. He asked him whether he had drawn a will. He 
said, “Yes.” He asked, “For how much?” He said, “For all my wealth to be given 
away in Allah’s path.” He asked, “How much have you left for your children.” He 
said, “They are rich and well-off.” He said, “Draw the will for only one-tenth,” and 
Sa'd did not ceased to say that it was to little till he said, “Make a will for one third 
though one third is too much.” 


WILL FAVOURING HEIR IS NOT PROPER 
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3073. Sayyiduna Abu Umamah «+4i,.», narrated that he heard Allah’s Messenger „Lo 

gly ale cit say in his sermon in the year of the Farewell Pilgrimage, “Allah has 

assigned every owner of rights, his right. There is no will for an heir” (Abu Dawud, 

Ibn Majah. But, Tirmidhi added:) 

“The child belongs to the (owner of the) bed. For the adulterer are stones and his 

reckoning is with Allah.” 

3074, Sayyiduna Ibn Abbas «4,2, narrated in a mungata form that the Prophet 

eljas said, “There is no will for an heir unless the (other) heirs wish so.”? 

(These are the words of ‘al Masabih. The version of Daraqutni is that he said:) 

“No will is allowed for an heir except when the (other) heirs consent.”3 
COMMENTARY: Allah has given right to every owner of rights. This means that Allah has 
specified shares to the heirs. So if the dead person leaves a will favouring an heirs, it will be 
disregarded by Shari'ah (divine law). However, if all the heirs are sane and adult and they 
abide by the dead person’s will be give one of them more than the specified share then that 


1 Tirmidhi # 977, Nasa’i # 3631, However, Tirmidhi has Sa’d ibn Maalik «s ài «-*» because he was 
called so too. 

2 Tirmidhi # 2127, Abu Dawud # 2870, Ibn Majah # 2713, Nasa’i # 3671, Musnad Ahmad 5-267. 

3 Daraqutni # 89. 
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is acceptable as stated previously. 
Before the verse of inheritance was revealed, it was wajib (obligatory) to draw a will in 
favour of the relatives. When that verse came down specifying shares for all heirs, the 
command to draw a will for the heirs was abrogated. - 

The word (A) firash applies to woman but here it implies (71,5424) (husband of the 
woman). The child will not be attributed to the adulterer but to the owner of the bed be he 
husband of the woman or her master if she is a slave, or the man who had mistakenly 
sexual intercourse with the woman. (see hadith # 3362 too) 

The words ‘for the adulterer are stones’ mean that he is deprived. He gets nothing. He will 
get no inheritance from the illicit child. Or it means that he would be stoned to death (if he 
was married). 

His fate is in Allah’s hand. In this world he is punished but in the hereafter Allah may 
punish him or forgive him. Even if he escapes worldly punishment, Allah might punish 
him or pardon him. 


DO NOT WILL FOR ANOTHER AT THE COST OF YOUR HEIR 
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3075. Sayyiduna Abu Hurayrah «s à s»; narrated that Allah’s Messenger lo yale ii sho 
said, “Indeed, a man and a woman perform deeds in obedience to Allah for sixty 
years. Then death looms over them and they err in making a will causing loss (to 
heirs) so the fire becomes necessary for them.” Sayyiduna Abu Hurayrah 4s à s>) 
then recited: 


aaie... LARO a bies 
{...after (paying) bequest “he may have bequeathed or debt.... And that is a mighty 
triumph.}? (4:11-13) 
COMMENTARY: This hadith emphasizes the right of fellowmen. Some people spend their 
lives in worship and devotion but do not cease to hurt fellow men and they earn the wrath 
of Allah. The Prophet pl»y ate ai Je gave the example of those who unjust with their heirs. 
Apart from causing wrong to fellowmen, it is a disobedience to Allah’s command. 
The verses recited by Sayyiduna Abu Hurayrah «să s»; also disallow the testator to draw a 
will for more than one-third of his wealth, thereby depriving the heirs. 


SECTION III | Est adil 
TIDINGS FOR ONE WHO DRAWS A CORRECT WILL 
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1 Tirmidhi # 2124, Abu Dawud # 2867. 
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3076. Sayyiduna Jabir «sà +; narrated that Allah's Messenger ph jide ài Lo said, “He 
who dies leaving a will dies on a path (the straight path) and a sunnah (Prophet's o 
ielejas à practice) (that is approved), and he dies on piety and a martyr’s death, and 
he dies forgiven.”1 

(The translation in Ibn Majah is ‘testifying the truth’ instead of ‘a martyr’s death. ”) 


INFIDEL’S GET NO REWARD FOR GOOD DEEDS 
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3077. Sayyiduna Amr ibn Shu'ayb äa.>; narrated from his father (Shu'ayb) ù u>; 
who from his grandfather (Abdullah) «sài 2; that Aas ibn Wail had willed that one 
hundred slaves should be set free on his behalf. His son Hisham «s à»; set fifty 
slaves free. And, his (other) son Amr «săi s»; intended to set free the remaining fifty 
for him only after he had asked Allah’s Messenger 1 4.1edi,.0 (about it). So he came 
_ to the Prophet pate a o and asked, “O Messenger of Allah, my father left a will 
(instructing us) that one hundred slaves should be set free on his behalf. Hisham 
has set fifty free at his behest and fifty remain. Shall I set them free on his behalf?” 
Allah's Messenger pi~ jale à slo said, “If he was a Muslim and you had set slaves free 
for him, or given sadaqah (charity) for him, or performed the Hajj (pilgrimage) in 
his place that (reward) would have reached him.”? 
COMMENTARY: Aas ibn Wa’il did not embrace Islam though he was alive when the ` 
Prophet plwy se di gue invited people to Islam. He died a disbeliever. He had two sons, 
Hisham soil go j and Amr «sà g2) both of who had received guidance. They were among me 
"Prophet's plu sledi_ le sahabah (Prophet's Companions) ppsài s). 
The Prophet elu yale dio said to Amr «sà»; that if his father were a Muslim, reward could 
have been consigned to him. If any-good deed was gone at his behest that will be of no 
avail and will deliver him from punishment. 


WARNING TO THOSE WHO USURP RIGHT OF THE. HEIRS 
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3078. Sayyiduna Anas «säi»; narrated that Allah’s Messenger plj41¢ iio said, “He 
who cuts off the inheritance of his heirs, Allah will cut off his inheritance of 


1 Ibn Majah # 2702, Abu Dawud # 
2 Abu Dawud # 2883. 
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paradise on the day of resurrection.” 


Rus 73 
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` 3079. Sayyiduna Abu Hurayrah «sä»; narrated the same hadith.2 


COMMENTARY: Allah has promised in the oun that He would make the believers heirs 
to paradise. 


553 cosh 
{(They) shall inherit paradise. } (23:11) 
The Prophet's words mean that such a man will not be admitted to paradise in the beginning. 


1 Ibn Majah # 2703. 
2 Bayhaqi in Shu’ab ul Eeman. 
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BOOK - XIII 
NIKAH (WEDLOCK) TEILE 
MARRIAGE 


WHAT IS NIKAH (WEDLOCK): Nikah (wedlock) means to meet and get together. It is 
applied to the contract of marriage and to copulation which also is coming together. 
However, authorities differ on which is the true meaning and which the metaphorical. 

The jurists say that nikah (wedlock) is the particular agreement between a man and a wife. It 
creates a matrimonial relationship between the two. 


IMPORTANCE OF NIKAH (WEDLOCK) 


NIKAH (WEDLOCK) & BELIEF: Nikah (wedlock) or marriage is not merely a social union 
between two people, a need of an individual a natural longing or only a personal affair. 
Rather, it is a basic pillar of the sustenance of human society and, from point of view of 
Shariah, it possesses a special significance which can be gauged from the fact that every + 
(divine law) from the time of Sayyiduna Aadam @tJiate down to the ¿+ (divine law) of 
prophet Muhammad luyale äi lo has recognized nikah (wedlock). The ulama (Scholars) say 
that there is no other worship that is practiced continuously to date from the times of 
Sayyiduna Aadam WJJ and will continue in paradise too other than nikah (wedlock) and 
belief. They are the only ones. So, in every ¢ (divine law), the marriage of man and woman 
is legal under a distinctive agreement. This marriage of the two is not legal without the 
agreement or pact in any Shariah or religion. Of course, the form of the agreement varies 
and its conditions and rules differ (from religion to religion). This chapter discusses the 
conditions and commands imposed by Islam as also the rules and regulations concerning 
this subject. 


ADVANTAGES & DISADVANTAGES OF MARRIAGE 


VIRTUES: The singular and general advantage of marriage is the survival and continuance 
of the human race and raising of the offspring. There also are other advantages and they 
are: 

(1) Marriage checks sexual excitement which if unchecked leads a person to ruin. 
This appetite transgresses all barriers of religion and manners and violates all 
norms of nobility and human values but when lawful means are available to it 
through marriage it obeys and respects all barriers of conduct. 

(2) The married couple set together their house in peace and comfort. They 
depend on, and support, one another through vicissitudes of life. 

(3) The family expands through marriage and a person finds himself strong and 
self-supporting. 

(4) Marriage causes a person to work hard and it removes lethargy and 
carelessness. This is helpful in the worldly life as well as in religion and 
worship. 


215 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


(5) Pious children are born through marriage. They are the most previous asset in 
life. A person finds solace through them in this world and earns success in the 
next world. 

AAFAT: However, there are some things that cause hardship and difficulty to some 
people because of marriage. They are termed aafat of marriage and are six in number. 


(1) - Inability to seek the lawful earnings because of additional expense and new 
kinds of worries. The urge to seek the lawful is not as strong as during single 
life. 

(2) Greater involvement in unlawful affairs. The family life enhances needs and 


raises standard of living on one’s mind and to keep it up prohibited things are 
sought without hesitation. 

(3) Negligence in giving rights of women. Islam has allowed great rights to 
women. They include kindness and love for wife, but very few people observe 
them and they do not allow wives the high rank Islam has given them. Rather, 
they regard wives as subordinates. So, women’s rights are violated. Not only is 
it a social evil, it also is a grave sin and causes loss both in the hereafter and in 
this life. 

(4) Men do not tolerate any kind of bed temper in women. This is because they 
consider themselves as superior to them. They lose patience on the slightest 
expression of displeasure by wives. | 

(5). Disunited house when a wife is very bad tempered and nagging. This causes 
immense discord and life is very disturbed for husbands. 

(6) Rights of Allah are flouted because of additional responsibility to wife and 
children. Very few men maintain their religious life while looking after their 
wives and children. They give up performance of many pious deeds. 

Keeping the advantages and disadvantages (or aafat) before oneself, that should be 
preferred which helps further a religious life. If one fears a nagging wife, and must realize 
that unbridled sexual appetite will plunge one into sin. So it is better to bear the nagging 
wife, and to marry, otherwise it would cause great religious loss. 


THE COMMANDS TO MARRY 
(1) Actovling to the Hanafis, it becomes fard (compulsory) to marry when sexual excitement 
is so strong that one is liable to commit fornication. A man is able to pay the dower and to 
provide sustenance to his wife and he is confident that he would not be unjust and cruel to 
_his wife, but will be kind to her. 
(2) It is wajib (obligatory) to marry when the sexual excitement and urge is within limits and 
not likely to lead to illicit sex and the man is able to pay the dower and to maintain his 
wife. Also, he is not likely to be cruel to his wife. If anyone has the sexual urge but is 
unable to pay the dower and to maintain his wife then if he does not marry, that would not 
be sinful. On the other hand, if one who is able to pay the dower and maintain his wife 
does not marry then it is a sin. 
(3) When the urge is moderate, it is sunnah muwakkadah (emphasized practice of Holy Prophet 
esale dil, Lo) to marry. This means that the sexual urge is suppressible but the man has the 
potency to cohabit with his wife and is able to pay the dower and to maintain his wife. In 
this situation, it is a sin not to marry but to marry with intention to keep oneself away from 
fornication and to have a large progeny earns a large reward. 
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(4) It is makruh (disapproved) to marry when one is likely to be unjust or cruel to one’s wife. 
(5) It is forbidden to marry a woman when a man is certain that he would be cruel to his wife. 
GIST: We know, therefore, that + (divine law) has made allowance for different 
temperaments and situations. It is sometimes fard (compulsory), to marry, sometimes wajib 
(obligatory), sometimes sunnah muwakkadah (emphasized practice of Holy Prophet luyase di go) 
and sometimes makruh (disapproved). At other times it is forbidden. Hence, a person must 
act according to the situation best suited to him. 


THE MUSTAHBAT OF NIKAH (WEDLOCK) | 
When a man or woman intends to marry, before making the proposal, they should find out 
the background, habits and surroundings of one another. If they do not do that and later 
find out something disagreeable in their partner that would create much unpleasantness in 
their married life. 


CRITERIA: It is mustahab (desirable) that the wife should be of a lower age, standing 
pedigree and richness than her husband. But she should excel herself over him in manners, 
good habits, beauty and piety. It is masnun for man to first see the woman he wishes to 
marry provided he is confident of his proposal being accepted. 


MAKE KNOWN: It is mustahab (desirable) to announce the marriage. to the people. The 
wedding should be conducted in public in the presence of relatives and friends from pot 
sides as also some ulama (Scholars). 


THE QADI & THE WITNESSES: The nikah (wedlock) should be conducted by a pious and 
righteous man. The witnesses too should be just, pious and God fearing. 


PROPOSAL & ACCEPTANCE 
Marriage takes place through proposal and acceptance. Both these words should be used in . 
the past tense (to imply that the marriage has taken place). The woman should say, “I have. 
given myself in marriage to your.’ "Or her guardian should say to the man, “I have married 
the woman whose name is....to you.” The man should answer, ‘I have accepted.” Or, one 
of the words of the proposal and acceptance should be in the past tense, like the woman 
offers, “Marry me,” or her guardian says to the man, “Marry that woman whose name 
is....,” and the man consents, “I have married her.” Or, it may be the other way about. The 
man h may say, “I have married you.” The woman responds, “I consent.” If the man asks the 
woman, “Have you presented yourself tome in marriage?” or, “Have you accepted me?” 
and the woman says only ‘yes, have given” or “Yes, have given” or “Yes, have accepted” 
without using the word ‘I” the marriage will be valid nevertheless. However, it is not 
enough to say before the witnesses, ‘We are wife and husband,” because marriage is not 
contracted in this way. 
Apart from using the past tense in proposal and acceptance, it is also necessary to use the 
words nikah (wedlock) (marriage) and tazweej (marrying). Thus one may say, “I have 
concluded nikah (wedlock) with you, or “I have made tazweej with you.” Or, a synonym be 
used that gives the meaning of marriage clearly, like a man saying. “I have made you my | 
wife,” or “I have become your husband,” or “you have become mine.” He may not 
specifically use the words nikah (wedlock) and tazweej or their synonyms but use a 
figurative expression. This too is allowed provided it suggests someone’s perfect 
ownership in fact and in reality, like, gift, sadaqah (charity), ownership, sale or purchase, 
the wife saying, for instance, “I have presented to you my marriage,” or “I have given you 
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my being as a sadaqah (charity),” or “I have made you owner of my being,” or “I have 

bought you for so.much money.” The man should say in answer, “I have accepted.” 

However, for it to be correct is the condition that the speaker should have meant nikah 

(wedlock) by his speech, and the context, too, suggests it, but if there is no such suggestion 

in the text, the person accepting may have confirmed it and the witnesses may have 
understood the meaning that the speech refers to marriage whether through a suggestion 

in the text or by being told. 


MUST HEAR ONE ANOTHER: The bride and bridegroom must each hear the other 
_ making the proposal and accepting it. This may be directly from one another, or through 
their attorney, or through their guardian. 

WITNESSES: It is a condition that two men must witness the proposal and consent for the 
marriage to be valid. The witnesses may be two men or one man and two women. They 
must be free men or women, because the testimony of a female slave or a male slave is not 
accepted, Also, they must be sane and Muslims. The testimony of Muslims is acceptable 
even whether they are pious or sinners or they have been awarded the prescribed 
punishment (or hadd) of qadhaf (for slander, eighty stripes). It is not a condition that the. 
witness should not be blind and not related to the spouses. Thus, the testimony of the blind ` 
and of the relatives of the spouse will be accepted, even their sons or sons of either of them. 
It is imperative that the witness must both together hear the proposal and consent'and now 
by them that the marriage is being contracted, though they may not understand the 

meaning of the words (if they are in an alien language). If the witnesses do not both of 

them hear the proposal and consent at the same time, but at different times then the 
marriage is not validly conducted. 

MINOR GIRL: If a man says to another, “Marry my minor daughter to so and so,’ rand he 

conducted her marriage to that man in the presence of her father and another man, then the 

marriage is valid. But, if her father is not there, then the marriage will not be valid without 

the presence of two men or one man and two women. 


SECTION I | SFM ai 
YOUNG PEOPLE SHOULD MARRY 


PURE ook leh shee ly shag oe s i gé aI Jgs SG I apaza c MaE SE Creasy 
tga Si apa a As iasg anig pay AAS eetan 


(ade gån) 

3080. Sayyiduna Abdullah ibn Mas'ud «săi s2; narrated that Allah's Messenger J sho 
ejas said, “O group of young people! Those of you who can bear the burden (or a 
family) should marry for it keep the eyes down (from ogling at women) and 
preserves one from immorality. And those (of you) who cannot let him fast for it 
dries up his lust.” 


COMMENTARY: The prophet pissed), sho mentioned two great advantages of marriage - 


1 Bukhari # 5066, Muslim # 1-1400, Abu Dawud # 2046, Tirmidhi # 1083, Nasa’i # 2242, Ibn Majah # 
_ 1845, Darimi # 2165, Musnad Ahmad 1-432. 
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abstaining from staring at strange women and from illicit sex. 

LIMIT OF YOUNG AGE: When a person attains adulthood, he is among young men. 
But, how long does this youth last? Imam Shafi’ 44>, says that it ends at the age of thirty, 
but Imam Abu Hanifah šus», puts it at forty. 


LIFE OF ee DISALLOWED 
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3081. Sayyiduna Sa’d ibn Abu Waqqas «sài s», narrated, “Allah's Messenger alst gho 

eiwy denied Uthman ibn maz’un permission to observe (a life of) celibacy. If he had 

permitted him, we would have had ourselves castrated.” 
COMMENTARY: The Arabic word used in the hadith is (J:) (at-tabattul). It means to. 
abstain from women and refrain from marrying. The Nasara (followers of Sayyiduna Easa 
PA ate, the Prophet) consider celibate life a good and preferable thing to observe. The 
ultimate aim of religion, according to them, is a man’s keeping away from women and 
remaining unmarried. Some other religions too regard it as piety to stay away from 
matriage and pleasures of life. But Islam does not agree. Rather, it says that marriage is a 
necessary part of man’s life. Islam says that to abstain completely from the pleasures of life 
and to endure self-imposed restrictions on oneself are not forms of worship. Rather, this 
kind of life is rahbaniyah (monkery, monasticism) which has no place in this religion of 
innate nature. Of course, Imam Shafi’I aia», does say that it is better to lead an unmarried 
life, but this opinion of Imam Shafi’I «4», does not contradict the elementary goal of Islam 
because it concerns mainly a superior mode which, moreover, is not concerned with 
marrying or not marrying but only .with marrying or not marrying but only with (5ta svu) 
(observing solitude for worship). 
SHAFI'I VIEWPOINT: In other words, Imam Shafi] means to say that to occupy in 
worship is better than occupation in marriage. Mulla Ali Qari 4») has reproduced in 
‘Mirqat’ the arguments of Imam Shafi’I 4t14.>, and also of Imam Abu Hanifah i>, to prove 
that tahil (married life) is better then tajarrud (unmarried life). 
PROPHET'S ¢luy ate a4 lo DISALLOWANCE: Anyway when Sayyiduna Uthman ibn 
Maz'un «sài s»; sought permission of the Prophet elu yale dil to lead a celibate life, he did 
not permit him because Islam calls for increase in numbers through marriage so that a 
greater number of worshippers of Allah spread on earth, and they wage jihad against 
disbelief and falsehood. 
SA’DS. AIM: The narrator of the hadith Saviduu Sa'd ibn Abu Waqqas «sà»; disclosed 
that if the prophet pl- jaleši 42 had given permission to Sayyiduna Uthman ibn Maz'un ssài g») 
then the sahabah (Prophet’s Companions) »¢* 4.2, would have had themselves castrated. 
Then, they would have had no desire for women and would not have fallen into sin. 
Teebi à&a; said that Sa'd «säi»; meant that if the Prophet had given Uthman «săi s»; the 
nod they too would have led a life of celibacy. The words he used were to emphasise tha t 


1 Bukhari # 5073, Muslim # 6-1402, Tirmidhi # 1085, Nasa'i # 3209, Ibn Majah # 1848, Musnad 
Ahmad 1-175, Darimi # 2167. 
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they would have gone to that extent in leading a life celibacy as though they had been 
castrated. He did not mean that a would have done that is reality. It is not permitted to 
have oneself castrated. 
FORBIDDEN TO HAVE. ONESELF CASTRATED: Allamah (The learned Scholar) 
Nawawii dia, said that Sayyiduna Sa’d «41,2, had not -know that it is forbidden to a man, 
young or old, to have himself castrated. 
ABOUT ANIMALS: We must know about animals that it is forbidden to castrate every 
animal that is not eaten. As for the animals that are eaten, it is allowed to castrated the 
young animals but forbidden to do it to old animals This is what Allamah (The learned 
Scholar) Nawawi Shafi'i à a>, has written but the books of figh Hanafi, Mukhtar and 
Hidayah write that it is permitted to castrate animals without specifying their age. 

PREFER A RELIGIOUS WINDED WOMAN AS WIFE 
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3082. Sayyiduna Abu Hurayrah «sð >»; narrated that Allah’s Messenger pljas ài 10 
said, “A woman is married bearing four things in mind (about her): her property, 
her ancestry, her beauty or her religion. So, make the choice of one who is religious. 
May your hands be daubed with dust!”! 
COMMENTARY: A woman chosen for her ancestry means that not only is she herself 
noble and dignified but her family or tribe is also very honourable. This, indeed, is a 
natural tendency is man to have a woman of high rank and nobility so that his children 
belong to a high ranking family and ancestors. 
The hadith calls on every religious man to opt for a woman who is pious. This ensures 
good both in this world and the next. 
The words ‘may your hands be daubed with dust’ seem to degrade someone but it is an 
expression encouraging the addressee to action. 


ere WOMAN IS THE BEST ASSET IN THE WORLD 
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3083. Sayyiduna Abdullah ibn Amr «să s»; narrated that Allah's Messenger «eà gho 
ms said, ‘The world, all of it, is to be benefitted from for a while. And, the best of 
the beneficial thing in the world is a righteous woman.” (The word is (¢%) mata’ 
which means ‘a thing of enjoyment.’)? 
COMMENTARY: Mata’ is something from which benefit is derived for sometime before it 
perishes. So, benefit may be derived from the world for some time. The benefit is short 
lived. A pious righteous woman is the best of the worldly things from which benefit may 
be derived because a pious woman is very helpful in doing deeds for the hereafter. 


1 Bukhari # 5090, Muslim # 53-1466, Abu DAwud # 2047, Nasa’i # 3230, Ibn Majah # 1858, Musnad 
Ahmad 2-428, Darimi # 2170. 
2 Muslim # 64. 1467, Nasa‘i # 3232, Musnad Ahmad 2-268. 
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VIRTUE OF PIOUS WOMEN OF THE QURAYSH 
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3084, Sayyiduna Abu Hurayrah isä >; narrated that Allah's Messenger plu janle dit, he 
said, “The best of women who ride on camels are the pious women of the Quraysh. 
They are very kind and loving to the small children and are very mindful to their 
husband’s possessions (in their hands).”! 
COMMENTARY: The women of the Arabs used to ride the camels. So the hadith means 
that-the best of woman of the Arabs are those of the Quraysh. 


WORST OF TRIALS IS WOMEN 
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3085. Sayyiduna Usamah ibn zayd «+ 41,.», narrated that Allah’s Messenger 4e ài Lo 
ey said, “I do p leave behind me a trial more harmful to men then me trial 
through) women.” 
COMMENTARY: The ee = tded0| le described women’s trial most harmful to men because: 
(i) Men are generally inclined to women, and 
(ii) Men generally are more careful of woman’s wishes. 
The result is that men succumb to forbidden nines to please women. Men fight each other 
for the sake of women. 
The demands of women push men to worldly pursuits. Clearly, nothing is more harmful 
than Ui pemg involved in the word: ane Prophet ple sachets we Lad said about it: 
Ib Bis hs 
(Love of the world is the root of all evils). 
The Prophet's pisje äi s42 words ‘behind me’ show that t the trial through women was not as 
accentuated in his time as after him. Piety was supreme then and evil was suppressed. After 
the Prophet's pl sai, 0 death evil became stronger gradually and soon suppressed piety. 
| BEWARE OF TRIAL THROUGH WOMEN 
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3086. Sayyiduna Abu Sa'eed al-Khudri «eà s»; narrated that Allah’s Messenger či gho 
@iwy4le said, “The world is sweet and green. Allah has made you khalifah (caliph) 


1 Bukhari # 5082, Muslim # 202-2527, Musnad Ahmad 2. 2690. 
2 Bukhari # 5096, Muslim # 97-2740/1, Tirmidhi # 2789, Ibn Majah # 3998, Musnad Ahmad 5-200. 
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(vicegerent) in it. He watches (you) how you act. So (fear and) preserve yourselves 

_ from the world and preserve yourselves from women, for, the first trial of Banu 

Israil was through women.”! 
COMMENTARY: The world appeals to a man as a sweet thing does and delight the eyes as 
greenery does. 
The world belongs to Allah. He is its Master and Ruler. He has made you His vicegerent on 
earth. You are His attorney in the earth to work on it. He watches you all the time how you 
work as His vicergrent and how you.discharge you duties. 
The relative words in the hadith could also mean that Allah has made you deputy of those 
people who have departed from this world before you (as their heirs). Whatever they had 
belongs to you and He sees now how you conduct yourselves and take a lesson from their lives. 
The next words are that you should guard yourselves from the intrigues of the world. You 
must not let yourselves be trapped in its net because it is not everlasting. When you are 
resurrected for the eternal world you will be called to reckon and to serve punishment. 
So, too, guard yourselves against the deceit of women. The pious woman is a blessing of 
Allah but an evil woman is a trial for all. So let not the conspiracies of evil women or the 
de1aands of your wives plunge you in the unlawful and forbidden things and so into ruin 
and destruction. 


WOMEN WAS THE FIRST TRIAL CF THE CHILDREN OF ISRAIL LEADING THEM] 
TO DESTRUCTION 

There was a man by the name al Bal’am ibn Ba’ur in the time of prophet Musa piate. He 
was one whose prayers were answered very often. Because he know the great name of ` 
Allah (ism a'zam). At one juncture. Prophet Musa Jat advanced with a large army to 
fight the jabbarun and encamped at a place of Banu Kir’an in Shaam (Syria). The tribe of 
Bal’am came to him and request him, “Musa has come here with a huge army to kill us and 
drive us out of this place. So, do curse him so that he goes away from here.” Bal’am said, 
“You do not know what I know. How may I curse a Prophet of Allah and his followers. If I 
_ do that, I will be rained in.both the worlds.” But, they persisted and pleaded with him 
unceasingly to curse prophet Musa AJia. Finally Bal’'am conceded, ‘I shall seek Allah’s 
guidance in this regard and wait for his command. Then 1 shall decide.” 

Bal’am never did anything without making istikharah (which is to seek Allah’s guidance). So, 
when he did that, he dreamt that he should never pray against the Prophet and the believers 
with him. So, Bal’am informed his tribe that he was not prepared to oblige them. But, they. 
did not give in. They brought to him precious gifts, pleaded with him and wept bitterly and; 
_ -in the end, managed to compel him. He was trapped. He mounted his donkey and set out to 
the mount Jistan to curse Prophet Musa ete whose army was pitched near to it. 

His donkey stumbled many times on the way but he beat it to resume the journey. This things 
prolonged and Bal’am too was exhausted picking up the donkey every time it fell, down. 

Then Allah enable the donkey to speak. It said, “O Bal’am, silly man! Do you not see where 
you are going? You push me forward but the angels drive me back!” Balam heard, the 
donkey but instead of paying heed, he alighted from it and leaving it there walked ahead 
on foot. He climbed the mountain and began to curse. However, whenever he intended to 
‘name Prophet Musa pie and his tribe, his tongue uttered the name of his own tribe 


1 Muslim # 99-2742, Tirmidhi # 2198, Ibn Majah # 4000, Musnad Ahmad _ 3-22. 
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instead of Banu Isra’il 
His people protested and he convinced them that he called the name of Banu Isra’il but his 
tongue took their name. In spite of that Bal’am did not desist. He tried to curse till he faced 
punishment and his tongue emerged to rest on‘his chest. Then he was nonplussed and 
lamented that he was ruined in both the worlds, yet he persisted, “We must now think of 
some way to eliminate the Banu ‘Isra’il.” Then he suggested to his people. “Adorn your 
women superbly. Let them carry some things in their hands and pretend to sell them. They 
should go to the army of Banu Isra’il as saleswomen. Advse them to lure the Banu Isra’il 
` and submit to anyone who invites them. Even if one of them commit fornication, then you 
will gain success. 
They did that, when the women went to the Banu Isra’il, one of them captivated one of 
their chiefs zamzam ibn Shalum. He took her by her hands to prophet Musa eAJtate and 
asked, “Do you say that she is forbidden to me?” He said, “Yes!” But, zamzam said, “I shall 
not obey you concerning her” and he took her concerning her” and he took her to his tent 
here he committed the evil deed. 
That did it! Allah wrath descended on them. In no time, seventy thousand of their men 
diéd. Fahas the grandson of Prophet Harun pale and a giant of a man who was also the 
guard of Prophet Musa e*Jiate took his weapon and rushed to the tent of zamzam and, in 
the twinkling of an eye, he consigned both zamzam and his mistress to death, saying, 
“Allah has destroyed us because of this man!” 
As soon as they were killed, the punishment was withdrawn from them.1 

THREE THINGS ARE INAUSPICIOUS 
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3087. Sayyiduna Ibn Umar «săi s») narrated that Allah's Messenger h jals àl o said, 
“There is ill omen in a woman, a house and a horse.” 


According to another version: ‘Ill omen is attached to three things: a woman a 
residence and an animal.”? . 
COMMENTARY: The Arabic word (¢}J') (ash-Sha-um) is the opposite of yaman and it 
means withdrawal of blessing or inauspiciousness. Let us now see what it implies. 
The ominous nature of the house could mean its smallness and had pete ounce’: It is 
uncomfortable and the neighbours are evil: 
The woman is unfavourable when she is paid a high dower, is ill-tempered, bad mannered 
and barren. She cannot give comfort but causes difficulties. 
When a horse is said to have ill omen attached to it, it is naughty, slow paced and not used 
for jihad. It is not an asset for its owner. 
Some ulama (Scholars) say that the hadith means that if there was ever an ill omen in 
anything then it would be in these three things. In other words, to attach ill omen to any 
thing is meaningless. It is only a superstition and there is no truth about it. If there really 


1 See ‘Stories of the Prophets’ Ibn Kathir. Pg 244, Darul Isha’at Karachi. 
2 Bukhari # 5093, Muslim # 115-2225, Abu Dawud # ile Tirmidhi # 2833, Nasa'i # 3571, Musnad 
Ahmad # 4544. 
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was an ill omen in anything, it would be found in these three things because they can 
qualify for it. This saying of the Prophet lysate dio is like his words, “If any thing was 
outside the shphere of destiny that would be an evil eye.” In other words, everything in 
this universe follows the set procedure of fate predetermined yet if anything could escape 
that predestination, it would be the evil eye. 

Hence, just as these words of the Prophet ei~ jae äi sho do no mean that the evil eye is not 
governed by fate, so too the hadith mentioned here does not mean to say that ill omen is 
attached to these three things. 

Some other ulama (Scholars) say that if a person has a house in which he does not like to 
reside, or a wife with whom he finds it disagreeable a have a sexual relationship, or a horse 
that he does not like, then he must part from the thing that is incompatible. 

Thus this hadith does not disagree with the hadith that disallows attaching an ill omen to 
something. It does not say that there is an ill omen in anything. 


PREFER A VIRGIN FOR A WIFE 
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3088. Sayyiduna Jabir «+ 4 >, narrated that they were with the oie on an 
expedition and when they returned and were near Madinah, he said, “O Messenger 
of Allah, I have married recently” (hoping to be allowed to go ahead of the others to 
his wife): He asked, “So you have married?” He said, Yes!” He askéd, “A virgin or a 
window?” He said, “Rather, a widow.” He asked, “why did you not marry a virgin? 
You could have enjoyed her and she would have enjoyed you.” When they were at 
Maidnah and everyone intended to go to his home, he said, “Wait. We shall enter 
by night, meaning in the evening, to allow the woman with disheveled hair to comb 
it and the woman whose husband was away (with us participating in jihad) may 
shave her pubes.”! 

COMMENTARY: When a man marries a virgin, they have more love for one another and 

are more friendly, The widow, on the other hand, remembers her first husband and if she 

does not adapt to living standard of the second, her outlook depicts it. So she is not as 
much friendly as a. virgin is. 

On returning from a journey, do not make haste to return home. Allow your wife time to 

prepare herself. In this way you will not find her in a disagreeable condition. 

Other ahadith disallow travellers from returning home at night. But, this applies when 

advance information is not given home about one’s arrival. If the family is told beforehand 

of the arrival then there is no harm. . 


1 Bukhari # 5247, Muslim # 57-1466, Abu Dawud # 2048, Nasa’i # 3226, Ibn Majah # 1860, Darimi # 
2216. 
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SECTION II pil jai 
THERE WHOM ALLAH HELPS ALWAYS 
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3089. Sayyiduna Abu Hurayrah ac ii.) narrated that Allah’s Messenger sla jade àl gho 
said, “Three there are who have a right to get Allah’s help (as per His promise). 
They are: 

(i) . The mukatab who resolves to pay to his master to buy his freedom. 

(ii) He who married to preserve his chastity. 

(iii) The warrior in Allah’s path.”1 


COMMENTARY: Mukatab is the slave whose master offers to set him free if he pays him 
a certain sum of money. The sum of money that the master asks for his release is called 
badal kitabah. 


INSTRUCTIONS FOR GUARDIAN OF WOMAN 
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3090. Sayyiduna Abu Hurayrah «sà s»; narrated that Allah’s Messenger pljas àt guo 
said, “When a man proposes marriage and you are pleased with his religion and 


character, marry (your daughter) to him, If you fail to do that then there would be 
mischief on earth and much corruption.”2 


COMMENTARY: This is an important instruction to the parents, or guardians of women. 
They should accept proposal marriage for their ward from a religious and well-mannered 
man and marry their girl to him. If they reject him waiting for a rich worldly man’s 
proposal then the wait will be long. Most women will remain single and most men will 
continue to live a bachelor’s life. Most religious families are inclined to do it. This gives rise 
to temptation and spreads evil. The elders will be blamed for the situation. 
Teebi as ds 2, said that this hadith is evidence for Imam Maalik’s dia», contention that 
equality of the spouses is based only on religious standing. The two may suffice one 
another only through religion. The other ulama (Scholars), however, say that four qualities 
should be considered to become sufficient for (or partners of) one another. They are: 

(i) religion, 

(ii) freedom, 

(iii) descent, and 

(iv) profession. 
Thus, a Muslim women should not be given in marriage to a disbeliever, to a man of unknown 
ancestors and (if she is the daughter of a merchant or a man of good profession, she should not 
be married) to a man of an unlawful profession or a makruh (disapproved) occupation. 


1 Tirmidhi # 1661, Nasa’i # 3218 (or 3220) , Ibn Majah # 2518, Musnad Ahmad # 9637. 
2 Tirmidhi # 1086, Ibn Majah # 1967. 
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However, if a woman’s guardian and the woman herself and pleased with the proposal of 
an unequal man, then the marriage will be correct. 


MARRY WOMAN WHO ARE LOVING. 
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3091. Sayyiduna Ma’gil ibn Yasar «4.2, narrated that Allah’s Messenger plu jaca gho 
said, “Marry women who love (their husbands) and are very fecund because I shall 
surpass the umahs by your numbers.”! 
COMMENTARY: The aim is to have large numbers of the ummah of Muhammad asle än Lo 
es. To achieve that a woman must possess both the qualities mentioned in the hadith. 
A woman can be known to be prolific and loving by looking at her family background. If 
her family is large, she is liable to be fecund because that is a trend in her family. 
This hadith says that it is mustahab (desirable) to marry women who are loving and inclined 
to give birth to many children. The prophet pl- jate či 4o will take pride in large numbers of 
his ummah. 
The hadith could also mean that a man should keep regular sexual relationship with those 
of his wives who are prolific. 
BETTER TO MARRY A VIRGIN 
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3092. Sayyiduna Abdur Rahman ibn Saalim ibn Utbah ibn Uwaym ibn Sa’idah Al- 
Ansari sa>,) narrated that his father that his grandfather (Utbah) 41>, reported the 
saying of Allah's Messenger pl- jats ăi lo that they should marry virgins for they have 


mouths (than others and possess sweet voices and good speech and they are not 
indecent speakers). They possess fertile wombs and are more pleased with little.? 


COMMENTARY: The virgin is more prolific but this is as per apparent cause and effect 
conditions. It is meaningless without Allah’s command. (See also the commentary to 
hadith # 3088) 
The virgin is also content with little. 
SECTION III Esti Ladi 
PECULIARITY OF MARRIAGE 
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3093. Sayyiduna Ibn Abbas «+ 4,,», narrated that Allah’s Messenger pluj ate di io 


said, “You will not have seen anything like marriage that increases love 


1 Abu Dawud # 2050, Nasa’i # 3227. 
2 Ibn Majah # 1861 
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between two lovers.”! 


COMMENTARY: Husband and wife who were unrelated and were strangers begin to love 
one another after marriage as no two people may be expected to love one another. 


MARRYING WOMEN WHO ARE FREE 
(Sales el Č hs e sisi Sa aias ahi A da a dgs JG SG oits was) 


Sill $558 
3094, Sayyiduna Anas «+4!,.») narrated that Allah’s Messenger gl. yale aio said, “He 


who resolves to meet Allah while he is pure and purified (of the evil of fornication) 
must marry free women.” 


COMMENTARY: The free woman are more pure then female slaves. They teach their 
children manners such are female slave cannot teach. 


QUALITY OF A PIOUS WIFE 
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3095. Sayyiduna Abu Umamah «+ 4.x, narrated that the Prophet py ae ii to said 
often, “The believer earns for himself nothing better, after fear of Allah, than a 
righteous wife. If he commands her, she obeys him. If he looks at her, she delights 
him (with her beauty, purify and cheerful countenance). If he adjures her, she 
makes it true. And, if he is absent from her, she is sincere to him concerning her 
person (not being unfaithful to him, and concerning) his property (not being 
careless and treacherous).”3 

COMMENTARY: Taqwa (piety) (fear of Allah) is to obey Allah’s commands and to abstain 

from what He has disallowed. | 

The wife obeys her husband what is not sinful and in that which complies with + (divine 

law) and she does not displease Allah. It is a command of ¢ (divine law) that one should 

not obey the command of the creatures that calls for disobedience of the creator. 

This woman prefers her husband’s wishes to her own. She does not what he likes and 

abstains from that which he does not like. 


MARRIAGE IS HALF OF RELIGION 
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3096. Sayyiduna Anas «i>, narrated that Allah’s Messenger pl- jate äi Lo said, “When 


1 Ibn Majah # 1847. 
2 Ibn Majah # 1862. 
3 Ibn Majah # 1875. 


227 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


a person married, he (or she) has perfected half of the religion. Now, let him (or her) 
fear regarding the other half.”! 
COMMENTARY: Two things there are in a human body that the generally responsible for 
corrupting religion. These two are the private parts and the belly. 
= The hadith says that when one marries, he preserves himself from the mischief of his 
private parts. He must then concentrate on delivering himself from the mischief of the belly 
by fearing Allah for which he must earn lawful sustenance to feed his own self and his 
family. In the way, he shall perfect the entire religion. | 


THE MARRIED LIFE THAT IS AUSPICIOUS 
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3097. Sayyidah Ayshsh v“ ~ şe) narrated that the Prophet ply ae di do said, “The 
matriage that has the greatest blessing is the one that calls for the easiest effort.”2 


COMMENTARY: The least effort is when the dower is small and the wife is not 
demanding but is content with what she gets. 


© CHAPTER -II 
LOOKING AT THE WOMAN TO WHOM A okaka JI bI 
PROPOSAL FOR MARRIAGE IS SENT & THE ~~ E ak T bile a 
LIMBS THAT MUST BE KEPT COVERED 


The Arabic words in the heading are al-makhtubah and al-awrat. The former means ‘the 
woman to whom the marriage proposal is sent.’ The latter means ‘the limbs that one is 
commanded to conceal (or cover).’ 


LOOKING AT THE MAKHTUBAH 

According to Imam Abu Hanifah 4a», , Imam Shafi’l dtu»), Imam Ahmad dtu») and most 
of the ulama (Scholars), it is permitted to man to see the woman whom he sends proposal 
for marriage even if she does not give permission for it. Imam Maalik 41a, holds that a 
man is permitted to see her only if he has her permission for that. It is disallowed to see her 
without her consent, and according to a report, Imam Maalik iit a>, holds that it is 
absolutely disallowed to see her. 

The juristic ruling in this connection is that, instead of looking at the woman a man 
proposes to marry, he should ask an experienced woman to get him the necessary 
information after looking at the woman he proposes to marry. 


SECTION I Jj jati 
MUSTAHAB (DESIRABLE) TO SEE WOMAN BEFORE PROPOSING 
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1 Bdyhagqi in Shu’ab ul Eeman # 5486. 
2 Bayhaqi in Shu’ah ul Eeman # 6566. 
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3098. Sayyiduna Abu Hurayrah «sà», narrated that a man came to the Prophet di be 
ein sate and said, “I intend to marry a woman of the ansar.” He said, “So, look at her, 
for, there is something in the eyes of (some of the) ansars.”! 
COMMENTARY: The Prophet pl- jas ài Lo advised the man to look at the woman before 
marrying her because there was some wrong in the eyes of some of the ansars, so that later 
on it might not cause him dislike. Allamah (The learned Scholar) Nawawi 4 «>, said 
something like it. 
It is allowed to disclose a defect to someone else with a good intention. 
It would be understood that only the face and hands of the woman may be seen but only if it 
would not create a sexual excitement because both these limbs are not part of satr (private 
parts). (Satr is the portion of a person’s body that must be covered in the presence of another.) 


WIFE MUST NOT DESCRIBE ANOTHER WOMAN TO HER HUSBAND 
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3099. Sayyiduna Ibn Mas'ud +s à s») narrated that Allah’s Messenger gly ade dit Jo 
said, “No woman must touch her (naked) body to the (naked) body of another 
woman. And (she must) not describe her to her husband (because describing her to 
him is) as though he were looking at her.”? 
COMMENTARY: It is very shameful for a woman to undress before another naked woman 
and for both of them to embrace one another. Again it is disgraceful for her to give a rundown 
of the other’s nudity to her husband. This could excite him and might lead to mischief. 
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3100. Sayyiduna Abu Sa’eed «+ 4.2) narrated that Allah’s Messenger pl- jase ài ho 
said, “No man must look at the awrah of another man and no woman at the 
awrah of another woman. And no man must cover himself with another man in 
a single garment and no woman must cover herself with another woman in a 
single garment.” 
COMMENTARY: The parts of the body of men and women that ¢ (divine law) has 
disallowed to be seen or touched by one another are called satr (private parts) or awrah. 
The satr (private parts) for men is from the waist to the knee (or navel to knee). For women 


1 Muslim # 74-1424, Musnad Ahmad 2-299. 
2 Bukhari # 5240, 5241, Tirmidhi # 2801, Abu Dawud # 2150, Musnad Ahmad 1-387. 
3 Muslim # 74-338, Tirmidhi # 2802, Ibn Majah # 661, Musnad Ahmad 3063. 
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it is from neck to feet (or entire body except face and hands).These parts ought to be 
covered and concealed from the sight of others. The juristic directions are outlined here. 

A man’s satr (private parts) is between his navel and below his knees. It is not allowed to 
any other man or woman to look at it unnecessarily. His wife or female slave may, 
however, see that portion. As for the rest of his body, both man and women may see it. 
However, if a woman is likely to be excited sexually then she is not allowed to see any 
portion of his body at all. 

In the same way, a woman’s body from her navel down to her knees is satr (private 
parts) tcr z--ther woman. She may not see it unnecessarily. A woman’s satr (private 
parts) tor a man 1s ner whole body which means that it is not allowed to a man to see 
any pait of a stranger woman’s body. But, according to one version, a woman’s face, 
both hands and both feet are not part of her satr (private parts) which means that an 
outsider man may see these limbs of a woman who is a stranger to him, provided he is 
immune from sexual excitement. If he is liable to be excited sexually then he is not 
permitted to look at even these limbs. 


WHEN NECESSARY: At times when it becomes necessary, a man may look at a woman 
whether he is immune from sexual excitement or not. Examples are of a witness when he 
gives testimony, or a ruler at the time of giving a judgement, they may look at these limbs. 


TOUCHING: It is not allowed to an unknown man to touch these limbs of a woman, face, 
hands and feet even if he is not likely to be excited sexually. This applies when the woman 
is young but if she is very old or the man is very old so that a desire is out of question and 
the woman too is safe then it is allowed to touch these limbs. 


WIFE'S BODY: A man is allowed to see the entire body of his wife and his female slave 
with whom he is allowed to have sexual intercourse. 


FOR THE MAHRAM: The woman’s Satr (private parts) for her mahram is her back, 
stomach, and navel down to knees so, the mahram is not allowed to look at these limbs of 
the woman whose mahram he is, even if he is not likely to be sexually excited. A mahram 
may see her head, shins upper arms and chest because these parts of her body are not satr 
(private parts) for him, provided, of course, he is safe from sexual excitement. 

The satr (private parts) of a female slave of another person is like the satr (private parts) of 
a woman whose mahram he is, meaning her back, stomach and from navel down to below 
knees. For a man, the same command applies for these limbs of a female slave of someone 
else as for these parts of the woman whose mahram he is as far as seeing and touching 
them is concerned. 

It is forbidden to look at a handsome man with an evil desire or to touch him. 

It is allowed to touch and to look at a woman while intending to propose marriage with 
her, or a female slave at the time of buying her in spite of likelihood of lustful desire. 

As slave is like a stronger for his master’s wife. She must use the veil in his presence as she 
does before other men. The same applies in the presence of eunuchs and emasculate men. 
The jurists say that it is forbidden to look at stranger women both for sexual pleasure 
or otherwise. 

It is forbidden and makruh (disapproved) for two men or two women to be together nude 
in one garment even if it is out of habit without any evil idea. In any case, it is shameful. 
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DISALLOWED TO BE ALONE WITH STRANGER WOMAN 
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3101. Sayyiduna Jabir «s à»; narrated that Allah's Messenger plesat à to said, 
“No man must spend a night with a married woman unless he is married to her 
or is her mahram.”! 
COMMENTARY: Here, ‘to spend a night with her’ is to meet her in solitude or be alone 
with her, by night or by day at any place. 
The words thayyib is a woman who is no longer a al But, here it means a ‘young 
woman.’ Married or unmarried. 
Mahram is one with whom it is disallowed to marry at all times. He can be a son, brother, 
son-in-law, etc. It may be because of EE or otherwise. 
SSS dy Ie Spb bns 2h shes fe cin de at $545 $6 SE pole of Akt 585 (71-7) 
(ado 34%) 25 32 i ged JSS ged eal tai 552 2515 585 
3102. Sayyiduna Ugba ibn Aamir «sä +; narrated that Allah’s Messenger pl- jale ài Le 
said, “Beware of visiting women (who are not mahram).” A man asked, “O 
Messenger of Allah, what do you say of hamu?” He said, “The hamu are death.”? 
COMMENTARY: Hamu are the near relatives of the husband, like his brother. The father 
and son of the husband are not among the hamu. 
Just as death ruins a person’s life, so the hamu ruin a woman’s life by visiting her in 
solitude, both her religion and her manners. 
These words are parts of Arakic idiom: hamu are death, lion is death, the king is fire. These 
are idiomatic expressions implying ‘play with death.’ 
PHYSICIAN MAY EXAMINE WOMAN 
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3103. Sayyiduna Jabir «s à ç») narrated that Sayyidah Umm Salamah «s à s»; (the 
mother of the believers) sought permission of Allah’s Messenger pl- jate àl slo to be 
cupped. He instructed Sayyiduna Abu Taybah «sà s»; to cup her. Jabir «sài s»; said, 
“I presume that he was her foster-brother, or (he was) a young boy who had not 
attained the age of puberty.”3 
COMMENTARY: The presumption of Sayyiduna Jabir «sài s»; implies that Sayyidah Umm 
Salamah «s à»; did not need to be cupped because, if it was necessary, a stranger could 
have done the cupping and opened the veins. 


1 Muslim # 19. 2171. 
2 Bukhari # 5232, Muslim # 20. 2172, Tirmidhi # 1174, Musnad Ahmad 4. 149, Da’imi # 2647. 
3 Muslim # 72-2206. 
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We knows, therefore, that a physician may examine a woman’s entire body to treat her. 


ABOUT A SUDDEN GLANCE ATA WOMAN 
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3104. 4. Sayyiduna Jarir ibn Abdullah «säi s»; narrated, “I asked Allah’s Messenger he 
rhy ale à about a sudden (unintentional) glance (on a woman stranger, not a 
mahram). He instructed me that I should turn away my sight (immediately).”! 


COMMENTARY: This means that if a man happens to look at a woman unintentionally 
then he must not continue to ogle at her. The first sight is not deliberate, so is forgiven, but 
it is wajib (obligatory) to turn away the glance. If anyone continues to look at her, then that is ` 
asin. The same thing is known from the Quran: 

(rest 553) ey sasl ds lgdds chro belt 8 

{Say to the believing men that they should lower their gaze.} (24: 30) 

Of course, when it is necessary, like for marriage, etc, it is permitted to keep looking after 
the first gaze. If a woman has to have an injury or other problem examined then she might 
show to the physician only that portion. She must keep the rest of the body covered.? 


WHEN TEMPTED GO TO WIFE 
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3105. Sayyiduna Jabir «+4 .>) narrated that Allah’s Messenger pl~yaJe ai Jo said, ‘A 
woman comes in the form of a devil and returns in the form of a devil. When any of 
you is attract ed by a (stranger) woman and she makes a home in his heart, he 
should head (straight) to his wife and have a sexual intercourse with her. That will 
put an end to the excitement in his heart (meaning the sexual urge).”3 


COMMENTARY: The woman comes in the form of a devil. This is actually a comparison 
because she brings indecent thoughts to the mind and evil temptations to lead astray. 
These are what the devil does. 

Hence, to look at a woman whose mahram a man is not is a means of mischief and evil. The 
ulama (Scholars) deduce from it that a woman should not emerge from her house 
unnecessarily. If she is compelled to come out, then she must not adorn herself. 

As for man, he must not look at another woman, not even towards her garments. 

This hadith is evidence that a man may call his wife for sexual intercourse even during the day 
time though she may be busy with her household chores which it may not be possible for to 
suspend. If she does not respond then man becomes rest less in mind and body and falls sick. 


1 Muslim # 45-2159, Tirmidhi # 2785, Abu Dawud # 2148, Musnad Ahmad 4. 358. 
2 See Tirmidhi # 2786 about persisting after first gaze. Darul Isha’at Karachi. 
3 Muslim # 9-1403, Musnad Ahmad 3-341. 
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SECTION II aÉ vad 
MUSTAHAB (DESIRABLE) TO LOOK AT THE WOMAN BEFORE PROPOSING 


6 z r 


T repor eat ye sl.’ “41% Pa Kea K à eRe A 
Í pU eiii ssi aki s ias aA dea ds 6 Í 


CGihylolso) adds eo Gs M5385 K I 5s 
3106. Sayyiduna Jabir «+ 4 ,», narrated that Allah’s Messenger gly 4c ai do said, 
“When any of you proposes marriage to a woman and is able to look at (her hands 
and face) that which attract him to marry her, he must do so.”! 
COMMENTARY: It has been stated earlier too (hadith # 3088) that it is mustahab (desirable) 
to look at the woman one wishes to marry because if he likes that woman, he will marry 
her and be protected from immodesty. This indeed, is the true objective of marriage. 
_ It must be understood that a previous advice that a woman should not be married because 
of her beauty does not imply that looks should be ignored altogether. Rather, the meaning 
was that heauty should not be preferred to religion. 
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3107. Sayyiduna Al-Mughirah ibn Shu’bah «sà s»; narrated that when he proposed 
marriage to a woman, Allah’s Messenger pl- jade č 2 asked him, “Have you looked 
at her?” He submitted that he had not, so he instructed, “Look at her for that is very 
good and will grow love between both of you.”? 

COMMENTARY: It means: if you marry the woman you proposed to marry after look’, 
at her, the two of you will love one another very much. Generally, there are no regrets if 
anyone marries a woman after looking at her. The man does not have to feel bad or 
perturbed about his choice. 

ON UNINTENTIONAL GLANCE AT A WOMAN, GO TO YOUR WIFE FOR SOLACE 
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3108. Sayyiduna Ibn Mas’ud narrated that Allah’s Messenger pl.) ae ai lo saw a 
woman who he found attractive. So, he came to Sayyidah Sawdah «sài»; who was 
preparing perfume and there were some women with her. They left him (alone with 
her) and he had his need satisfied (with her). Then, he said, “Whichever man sees a 
woman who looks good to him must come to his wife, for she has the like of what 
she (the other) has.”3 


1 Abu Dawud # 2082 
2 Tirmidhi # 1089, Nasa’i # 3235, Ibn Majah # 1865, Darimi # 2172, Musnad Ahmad 4-246. 
3 Darimi # 2215. 
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COMMENTARY: The grace of the Prophet p1-s41e4,le fell on the woman involuntarily. She - 
charmed him and that was human nature. 


WOMEN SHOULD REMAIN CONCEALED 
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3109. Sayyiduna Ibn Mas’ud «+ 4,.», narrated that the Prophet said, “The woman 
should remain in veil, for, when she emerges (out of it) the devil makes her look 
good (in the eyes of men).”! 

COMMENTARY: The literal meaning of the initial words is that a woman is satr (private 
parts) (that which must be covered or concealed). Just as it is bad to uncover the satr 
(private parts) in the presence of other people, so too it is bad for a woman to come out 
before people. 


SECOND GLANCE IS DISALLOWED 
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3110. Sayyiduna Baraydah «+42, narrated that Allah’s Messenger pljas ät 4o said to 
Sayyiduna Ali 4+ >»), “O Ali, do not let a gaze follow the first gaze, for, the first is 
forgiven (if it was not deliberate) , but the second is not allowed to you.”? 
FEMALE SLAVE IS FORBIDDEN AFTER HER MARRIAGE TO ANOTHER 
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3111. Sayyiduna Amr ibn Shu’ayb «+ 4 2, reported from his father that his 
grandfather narrated that the Prophet pled,» said, “When any of you marries his 
slave to his female slave, he must not look at her awrah” (parts of body that need to 
be concealed, because she becomes forbidden to her master after her marriage). 
According to another version “He must not look at (the portion of her body) that is 

etween below the navel and above the knees.”3 

COMMENTARY: This command is when a master marries off his female slave to his own 
slave. This means that it will apply were forcefully when she is married to someone else’s 
slave and she will be absolutely forbidden to her master. 

Imam Abu hanifah 4a») contends that after her marriage, the female slave becomes like 
another person’s slave girl for her master. The command concerning the female slave of 
another person has been mentioned in the hadith of Sayyiduna Abu Sa’eed (# 3100). 

Imam Shafi’l sa>) contends that after her marriage, the satr (private parts) of the female 
slave is like the satr (private parts) of a man. 

The arguments of both of them may be seen in the books of fiqh (Islamic jurisprudence). 


1 Tirmidhi # 1176. 
2 Tirmidhi # 2786, Abu Dawud # 2149, Darimi # 2709, Musnad Ahmad 5-353. 
3 Abu Dawud # 4113, Musnad Ahmad 2-187. 
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3112. Sayyiduna Jarhad «sài s») said that the prophet pl- jats à Lo asked, “Do you not 

know tht things are awrah?”! 
COMMENTARY: It is mentioned in the book Asad ul ghabah that once the Prophet ats äi Lo 
ely saw jarhad «sà s»; in the mosque. His thigh was uncovered. So, he told him that he 
should cover it. This hadith rejects the contention of these ulama (Scholars) who say that 
ulama (Scholars) who say that the thigh is not part of the satr (private parts). Indeed, Imam 
Maalik åua>, and Imam Ahmad åwa>; are known to have held this view, according to a report. 
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3113. Sayyidina Ali «sù 2») said that Allah's Messenger pl jade à Lo said to him, ‘ ‘O 
Ali, do not uncover you thigh (in the presence of other people) and do not look at 
the thigh of anyone alive or dead.” . 
COMMENTARY: It is clear from this hadith that the command for the satr (private parts) is 
the same for the living and the dead. 
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3114. Sayyiduna Muhammad ibn Jahsh «sà»; narrated that Allah’s Messenger ùi do 
wake passed by Sayyiduna Ma'mar «s à s2; whose things were uncovered. So, he 
called, “O Ma’mar, cover your thighs for, the thighs are awrah.”3 
(Awrah arid satr (private parts) have been defined previously. See against hadith # 3100). 
SATR BE OBSERVED IN PRIVACY TOO 
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3115. Sayyiduan Ibn Umar E ) Narrated that Allah’s Messenger pt. jads ài go said. 
“Do not be naked (even when alone) because there are with you they who never 
separate from you (meaning) , the angels who record your deeds) , except when you 
are in the toilet and while a man has sexual intercourse with his wife. So be decent 
before them and honour them.”4 


1 Bukhari heading of chapter 12, Book of salah (# 8) , Tirmidhi # 2804 to 2806, Abu Dawud # 4014, 
Musnad Ahmad 3-478. 

2 Abu Dawud # 3140, Ibn Majah # 1460, Musnad Ahmad 3-501. 

3 Musnad Ahmad 5-290, Sharh us sunnah (Prophet's plu yledi Lo practice). 

4 Tirmidhi # 2809. 
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COMMENTARY: In other words, one must keep one’s satr (private parts) covered at all 
times whatever one does. Always do good deeds and refrain from evil and indecent deeds 
so that shameful conduct is not observed in the presence of the angels and they are not 
shown any kind of dishonour. 

Ibn Maalik itu.» said that it is not proper to uncover one’s satr (private parts) unnecessarily. 


WOMEN LOOKING AT MAN 
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3116. Sayyidah Umm Salamah as à >) narrated that alongwith Sayyidah 
Maymunah «säi s2; she was with Allah's Messenger ol y1ed,..2 when Sayyiduan Ibn 
Umm Makhtum came to visit him. So, Allah's Messenger pjate à so said (to them). 
“Observe the veil!” She exclaimed, “O Messenger of Allah, is he not blind and 
unable to see us?” He asked, “Are you (both) blind and cannot see him?”! 
COMMENTARY: According to this hadith, like men, women too are forbidden to look at 
stranger man. However, the ulama (Scholars) say that this saying of the Prophet pl» jaleài Lo 
is of the nature, of righteousness. Or, the Prophet l- sats à o meant that a woman should 
not look at a man exclusively, like in a company where two of them speak to one another 
and she looks at him intently. 
The correct ruling is that a woman may look at a man but is not allowed to look between his 
navel and knees. This is according to the saying of Sayyidah Ayshah işs ài s2; , “When the 
Ethiopians demonstrated their skill with the spear, I was looking at them.” This happened in 
9 AH when she was sixteen years old and the command of the veil had been imposed. 
This shows that it is allowed to a woman to see men, but not their satr (private parts). 
However, it must be understood that this permission is subject to her being safe from 
sexual desire. If she is not safe then she may not look at a man at all. 


KEEP SATR (PRIVATE PARTS) COVERED AT ALL TIMES 
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3117. Sayyiduna Bahz ibn Hakim žu» > reported from his father (Hakim) «>, that his 
grandfather (Mu’awiyah ibn Haydah) «4i,.>, narrated that Allah’s Messenger ei, 
ey said. “cover your satr (private parts) except from your wife or your female slave.” 


So he asked, “O Messenger of Allah, what do you say when a man is alone by 
himself.” He said, “Allah has more right that you observe modesty before him.”2 


COMMENTARY: It is wajib (obligatory) even when one is alone to keep one’s satr (private 


1 Tirmidhi # 2787, Abu Dawud # 4112, Musnad Ahmad 6-296. 
2 Tirmidhi # 2778 & 2803, Abu Dawud # 4017, Ibn Majah # 1920, Musnad Ahmad 5-3. 
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parts) covered unless it becomes necessary to uncover it. 
The exceptions mentioned in the hadith mean that ownership and marriage permit man 
and woman (the pair) to look at one another’s satr (private parts). 
(See also hadith # 3115) 
DO NOT BE ALONE WITH NON MAHRAM WOMAN 
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3118. Sayyiduna Umar «s à 2; narrated that the Prophet ¢luyate aio said, “When a 
man remains alone with a stranger woman then the third among them is the devil.” 


COMMENTARY: When a man and a woman who are not mahram are alone, the devil 
tempts them. 
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3119. Sayyiduna Jabir «să s»; narrated that the prophet plate ài 4o said, “Do not pay 
visit to woman whose husbands are not at home, for the devil circulates in each of 
you as blood circulates.” Some asked, “And in you too?” He said, “Also in me. But, 
Allah helps me over him. So I am safe.”2 
COMMENTARY: As it is staying alone with a non mahram woman is disallowed but this 
hadith mentions specifically one whose husband is not at home. 
Shaykh Abdul Haq Dahlawi «>, says about where blood circulates, meaning vein. Mulla 
Ali Qari 414+, says that the devil circulate s in you and is not visible just as blood is not 
visible and the devil overcomes you. The sense either way is the same. 
The final words are in the present tense or continuous present tense but in some versions 
the past tense is used to imply. “The devil has become Muslim (in my favour, meaning 
obedient and subjugated). 
SLAVE IS AS A STRANGER TO HIS MASTER’S WIFE 
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3120. Sayyiduna Anas «4,2, narrated that the Prophet pl- jaje åi Lv came to Sayyidah 
Fatimah «sä +; with a slave whom he had presented to her. Sayyidah Fatima säi s2; 
was clothed in a garment such that when it was put on her head did not reach her 
feet. And when she put it over her feet, it did not reach her head. When Allah’s 
Messenger plw sates do saw this, he said, “Do not worry (so much) , for, here is only 


1 Tirmidhi # 1174, supplement, Musnad Ahmad 1-26. 
2 Tirmidhi # 1175, Musnad Ahmad 3-309. 
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your father and your salve.”! 
COMMENTARY: Imam Shafi’! sia, cites this hadith to say that a slave is mahram of the 
woman whose slave he is Imam Abu Hanifah «+ 41,.2, said that the slave is a non-mahram 
of the woman. He says that imam Shafi’I «s à s»; view is not established by this hadith 
because the slave wit h Sayyidah Fatimah may have been a minor. 


SECTION III ES jadi 
EFFEMINATE NOT ALLOWED AMONG WOMEN 
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3121. Sayyidah Umm Salamah «+ 4,2, narrated that once while the Prophet å o 
ejat was with her, therc was in the house an effeminate. This one boasted to 
Sayyiduna Abdullah ibn Abu Umayyah. «+4 s»; the brother of Sayyidah Umm 
Salamah «să >), “If Allah gives you victory over Ta'if tomorrow, O Abdullah, I 
shall point out to you the daughter of Ghaylan who comes with four and goes 
with eight.” The Prophet pl-jat ài s said (on hearing him), “Let them not visit 
you anymore).”? 
COMMENTARY: The effeminate is a man who behaves like a woman Sometimes the 
resembles is natural which is no sin because it is beyond the man’s control sometimes it is 
faked and the pretender lives and moves about as if a woman. This is bad and very sinful. 
Those who fake it deserve to be cursed. According to a hadith. “May the curse of Allah be 
on woman who adopt resemblance to man. And, may the curse of Allah be on men who 
adopt resemblance to woman.” 
The effeminate mentioned in this hadith was Haya’at or Mati He used to visit the houses of 
the Prophet's pjate ài lo wives s àl s2) because they presumed that he was naturally 
deprived of manly qualities and had no sexual urge. They look him to be among the (.J5\ + 
4i) {having no sexual urge} (24: 31). The Quran says that it is not wajib (obligatory) to 
observe veil before them. 
However, the prophet el~ jate àl e Heard him. He realized that the pretender was inclined to 
sexual affairs and he was not among the (2431) (a! d3 +) but was one of (a g3) (having 
sexual urge). So he forbade him to visit the houses of the mother of the believers pl yalea_ Jo. 
The jurists deduce from this command that not only are the effeminate disallowed to visit 
homes and meet women but also the castrated and eunuchs are disallowed. The same 
command applies to the veil before them being wajib (obligatory) as is wajib (obligatory) 


before certain men. 
The daughter of Ghaylan was Badiyah. The words allude to her corpulence. So many folds 


1 Abu Dawud # 4106. 
2 Bukhari # 4324, Muslim # 32. 2180, Abu Dawud # 4929, Ibn Majah # 1902, 1614, Musnad Ahmad 6- 
290. 
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are imagined on fat people. The point is that the Arabs generally prefer fat and bulky 
women. So, the effeminate used those words.to refer to Ghaylan’s daughter. 


NUDITY IS DISALLOWED 
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3122. Sayyiduna Miswar ibn Makhramah narrated that he carried a large stone 
and as he was walking with it, his garment dropped down from him and he was 
unable to retrieve it. Allah’s Messenger plu) a à o saw him and said to him, 
“Take your garment (and wear it).” Then he added (a general command) , “None 
of you must walk naked.”! 
THE LIMIT OF MODESTY 
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3123. Sayyiduna Ayshah ysi») said, “I did not ever look at - or, I did not ever see 
-the satr (private parts) of Allah’s Messenger l» ted, o,”2 
COMMENTARY: The ‘or’ is the narrator’s. He was not sure which of the two sentences 
Sayyidah Ayshah sàs»; had said. 
_ According to another of her traditions, she said. “Neither did the prophet pl- yale di gle ever 
saw my satr (private parts) nor did I ever see his satr (private parts).” 
We must know what while it is allowed to husband and wife to see one another's satr 
(private parts) the Prophet ploy ale di lo and Sayyidah Ayshah \s ài»; demonstrated the 
limit of modesty any couple may be expected to achieve. 
A SUDDEN GLANCE MUST BE CHECKED 
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3124. Sayyiduna Abu Umamah «sà s»; narrated that the Prophet pl- jalsàt Lo said. “If 
a Muslim happens to look at the beauty of a woman the first time (without 
intention) and (immediately) puts down his gaze, then Allah will create a form of 
worship for him in which he shall find delight.” 
COMMENTARY: This man chose to obey his Lord and refrain from looking at a beautiful 
woman. He ignored the desire of his soul to please Allah. i 
So, Allah will create for him a worship and he will find peace at heart. This will be a 
recompense for the abstinence he practiced for Allah’s sake. 


WARNING TO ONE WHO LOOKS DELIBERATELY AT THE FORBIDDEN 
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1 Muslim # 78-341, Abu Dawud # 4016. 
2 Ibn Majah # 1922, Musnad Ahmad 6-63. 
3 Musnad Ahmad 5-264. 
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3125. Sayyiduna Hasan (Busri) 4 «>, narrated in a wara form that Allah’s 
Messenger ply ale a! to said, “May Allah curse the one who looks (without valid 
reason and compulsion) and the one who is looked at.! 
COMMENTARY: Curse is called on the person who looks deliberately at what he is 
forbidden to look at, like a non mahram woman, someone’s satr (private parts) etc. 
Course is also called upon the person who deliberately lets himself or herself be seen. This 
does not include anyone who does not make oneself be seen by intention (like a non 
mahram man sees a woman who is unaware of it). 


CHAPTER - III | | 
THE WALI (OR GUARDIAN) IN NIKAH ijh izale Jilok 
(MARRIAGE) & GETTING THE WOMAN’S aglis u stds oe 


CONSENT 


' In the literal sense wali is a guardian who oversees some task. Here, however, wali means 
the man who acts as a guardian and responsible man for a woman’s marriage in the sense 
that he has authority to marry her. 
The ahadith in this chapter will disclose that it is necessary to have the wali’s permission 
and the woman’s consent in her marriage. 

The people who may act as wali are the woman’s relatives who are asabah 
binafishi.Preference is given to those heirs among them who are closest (or the first in line) , 
or the sequence of asabat will be the same as in inheritance. If there is none of the asabah, 
then the mother will become wali, followed by the grandmother. (The Qaniyah gives a 
sequence with grandmother preceding mother.) Next is daughter, grand daughter (from 
son) followed 'hy grand daughter (from daughter) , and daughter of son’s son. If there is 
none of them, then the maternal grandfather, real sister, step sister, mother’s children (male 
or female) and their children in this sequence. If there is none of them then the dhawil 
arham beginning with father’s sisters, maternal uncles, mother’s sisters, daughter of 
paternal uncles followed by their children in the same sequence. 

If there is none of them, then the right to guardianship goes to mawla al-mawalat (Jy 
ty!) - who have been defined in the chapter on fara’id inheritance). 

If they are not there, then the ruling king will act as wali if he is a Muslim. Next will be any 
of his deputies like the qadi.(judge) if he is authorized by the king, followed by his deputies 
provided the qadi has the consent and authority to appoint deputes but if he does not have 
it then none of his deputies can act wali. 

The wilayah or guardianship is available only to a freeman, sensible, adult Muslim. If any 
one lacks these qualities then he cannot act as a wali of any Muslim. Also, no Muslim may 
act as a guardian in marriage of a disbeliever, unless there is an exceptional situation, like a 
Muslim being the master of an infidel female slave, or he is a king or a king’s deputy. In 
such cases, a Muslim may act as wali of a disbeliever. 


1 Bayhaqi in Shabul Eeman # 7788 
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SECTION I JP jadi 
FIRST GET WOMEN’S CONSENT 
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3126. Sayyiduna Abu Hurayrah «s à»; narrated that Allah’s Messenger ae ài J» 
wy said, “A woman who has no husband must not be married without getting her 
directions and a virgin must not be married without getting her permission.” 
They asked, “O Messenger of Allah, how may her permission be get?” He said. “It 
is that she keep silent.” 


COMMENTARY: The Arabic word is ayyim for the woman without a husband. She may 
be a spinster, a divorced or a widow. In this hadith, she is a divorce or a widow. 

The different procedures in obtaining their consent is because the older woman will not be 
very shy. She will make a request herself to be married to someone or give an obvious 
indication. The virgin will be shy and hesitant but when she is asked she does offer an 
answer though generally not an audible reply but a silence. 

The jurists interpret this hadith by classifying the woman in four kinds: 

(i) The thayyib balighah who is an adult widow. All the ulama (Scholars) agree that it 
is imperative to get her permission before marrying her, provided she is sane. If 
she is insané then she will be married with the permission of her wali (guardian). 

(ii) The minor virgin (bakirah saghirah). The ulama (Scholars) unanimously say 
that her permission is not necessary. Her wali may get her married without 
obtaining her permission. 

(iii) | The thayyib saghirah or the minor widow. The Hanafi scholars maintain that 
she may be married without her permission, but the Shafi’is say that her 
marriage without her permission is disallowed. 

(iv) The adult virgin (bakirah balighah). The Hanafis say that her marriage is not 
allowed without her permission but he Shafi’is say that her marriage is valid 
even without her consent. 

This interpretation shows that the Hanafis restrict guardianship to the minors. In other 
words, a guardian is within his rights to get a woman married without obtaining her 
permission when she is a minor whether a virgin or a widow. It also shows that the Shafi’is 
restrict guardianship to virginity. This means that a guardian may have a woman married 
without asking her permission when she is a virgin (previously unmarried) whether she is 
a minor or an adult. 

The Hanafis base this hadith for an adult, widow or virgin. The Prophet's plu sastedi_ Jo words 
that a virgin may not be given in marriage without her consent are a clear rejection of the 
contention of the Shafi’is. 
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1 Bukhari # 6968, Muslim # 64-1419, Tirmidhi # 1109, Abu Dawud # 2092, Nasa’i # 5611, Ibn Majah # 
1871, Musnad Ahmad 2-250, Darimi # 2186. 
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3127. Sayyiduna Ibn Abbas «sä», narrated that the Prophet pi- jate ài said, “The 
ayyim (meaning a widow or a divorcee, adult and sane) has more right about 
(marriage of) herself than her guardian. A virgin (who is an adult) must be asked 
for permission about herself. Her permission is her silence.” 
According to another version, he said, “The Thayyib (meaning, a widow) has 
greater right about herself than her guardian. A virgin must be asked for her 
opinion (concerning her marriage). Her permission is her silence. 
According to another version, he said, “The thayyib has more right about herself 
than her guardian. As for a virgin, her father must ask her permission about herself 
and her permission is her silence.” 
COMMENTARY: The widow is absolutely free or authorized concerning her marriage. She 
is at liberty to grant permission or not and her marriage can be valid only when she gives 
her oral permission. On the other hand, it is not necessary for a virgin to speak out her 
permission and she may do it even by observing silence. The rest of the comments are 
identical to the previous commentary. 


WIDOW MAY REPUDIATE HER MARRIAGE IT CONSENT WAS NOT OBTAINED 
de i aa eG Ey 2s SS LÉ a5 45.55 lols Ci lds Gd oll GE 5 crv va) 


we iB Sg 5) $55, Gab Ei 95 les i pha g ale a 

3128. Sayyidah Khansa’ bint Khidham «+ 4\,,2, narrated that her father married her 

(without obtaining her permission, to someone). She was a widow (and an adult) , 

and she disliked that (action of her father). So, she came to Allah’s Messenger ài o 
et ye (with her complaint). He annulled her marriage. 

The version in Ibn Majah also has; ‘the marriage (in which she was given) by her father.”2 

SAYYIDAH AYSHAH’S säi; AGE WHEN MARRIED TO PROPHET lu satedi_ Lo 
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3129. Sayyidah Ayshah (y+ 4.2) narrated that the Prophet ¢l-)«J- 41.2 married her 
when she was seven years old. And she was led to his house when she was nine 
years old, her toys being brought with her. He died (separating) from her when she 
was eighteen years old. 
COMMENTARY: This hadith speaks of the early life of Sayyidah Ayshah 44.2, she had 
the Prophet ‘s pl yalea_e company and was his wife for nine years. 


1 Muslim # 66-1421, Tirmidhi # 1110, Abu Dawud # 2098, Nasa’‘i # 3265, Ibn Majah # 1870, Darimi # 
2190, Muwatta Maalik 4 (Nikah (wedlock)). Musnad Ahmad 1-219. 

2 Bukhari # 5138, Abu Dawud # 2101, Nasa'i # 3268, Ibn Majah # 1873, Darimi # 2192, Musnad 
Ahmad 6-328. 
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When she was brought, she was nine years old, the age of childhood. That is why she had 
her toys with her, the dolls that children generally play with. 

According to a hadith, the Prophet pLy«Jea! o did not express disapproval on seeing the 
dolls. This means that it is not disallowed to make dolls and children are permitted to play 
with them. The ulama (Scholars) say that in this way girls learn to raise children, improve 
the affairs at home and train as administrators of the house. 

However, there is one possibility. This thing took place at the time of hijrah (emigration) till 
then the command prohibiting pictures was not enforced probably. The ulama (Scholars) 
also say that the dolls of Sayyidah Ayshah s à»; did not have faces on them as in 
pictures that are forbidden. Rather, they were pieces of cloth and rags tied together. 

(Ibn Kathir says that she was six or seven when she married the Prophet plwy ale ato, See 
The life of Prophet Muhammad lw yalea\,i0 p 217, Darul Isha’at, Karachi) 


SECTION II «it judi 
MARRIAGE OF MINOR GIRL WITH GUARDIAN’S NOD 
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3130. Sayyiduna Abu Musa «s à .», narrated that the Prophet ply ale aid le said, 

“Marriage does not take place without (the permission of) the guardian.”! 
COMMENTARY: The Hanafis say that this hadith concerns a minor girl and an insane girl. 
Imam Shafi’ dta>, and Imam Ahmad dla») go by the literal meaning of this hadith and say 
that marriage can only be valid with a guardian’s consent, not with woman’s contracting 
whether the bride herself or the agent. 
Imam Nawawi 4!>, said that most ulama (Scholars) deny the validity while Imam Abu 
Hanifah a>, denies its perfection (when applying it to a minor and insane girl). 
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3131. Sayyidah Ayshah ys à .», narrated that Allah’s Messenger pl) 4¢ a! lo said, 
“Any woman who marries herself without the consent of her wali, her marriage is 
void. Her marriage is void. Her marriage is void. If sexual intercourse takes place, 
then for her is the dower because of the intercourse. If there is a dispute (between 
the guardian), then the king is the guardian of one who has no guardian.”2 
COMMENTARY: The Prophet pi~ sads ăi repeated the words ‘her marriage is void’ three 
times. so, he emphasized that marriage should be conducted only with the guardian’s 
permission. That is the basic requirement. So, this hadith and others of the same purport 
are contradictory to the hadith of Sayyiduna Ibn Abbas «+4 ,», (# 3127) “The Ayyim has 


1 Abu Dawud # 2085, Tirmidhi # 1101, Ibn Majah # 1881, Darimi # 3183, Musnad Ahmad 4-394. 
2 Tirmidhi # 1104, Abu Dawud # 2083, Ibn Majah # 1879, Darimi # 2184, Musnad Ahmad 6. 166. 
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more right about herself... 

The Hanafi explain this hadith by saying that it refers to the woman who marries one who 
is not her equal without the guardian’s permission, or a minor girl, or a female slave, or a 
mukatabah marries without her guardian’s permission. In such cases the marriage is void. 
Moreover, this hadith and the preceding one are not of the standard whereby they could be 
used as argument against any contention. The scholars question their soundness. 

The concluding portion of the hadith means that if the guardians of a woman disagree 
among themselves and quarrel then their decisions are quashed. In this case the right of 
guardianship rests with the king. If there is a guardian then the king has no right of 
guardianship. 

NOTE: We now present an explanation of this subject and the relative ruling from the 
English translation of Tirmidhi (V 1 pp463/4) published by Darul Isha’at Karachi. 

The ulama (Scholars) abide by this hadith and rule that a marriage performed without 
guardian’s consent is unsound. This is confirmed by Sa’eed ibn Musayyib, Hasan Busri 
Shurayh. Ibrahim Nakha’I Umar ibn Abdul Aziz and other and also Sufyan Thawri, 
Awza’I, Maalik Abdullah ibn Mubarak, Shafi’ Ahmad and Ishaq. 

RULING: The disagreement (of marriage without guardian’s consent) is well known. Thus, 
the contention of the Shafi’l is that a marriage is simply not contracted by woman directly 
(on their own authority). They rely on the two foregoing hadith of Sayyidina Abu Musa ,~) 
as à and Sayyidah Ayshah så s2;. On the other-hand, the Hanafis hold that marriage is 
validly contracted by woman’s direct execution though it is dependant on a guardian who 
may raise an objection or grant his approval. 

The Hanafis say of these ahadith that both the ahadith are not worthy of drawing 
conclusion from, because it is reported, from Sayyidah Ayshah 4s à»; that, in the absence 
of her brother Abdur Rahman ibn Abu Bakr «s å s»; she conducted the marriage of his 
daughter. When he returned, he expressed his disapproval for it but did not declare that. 
the marriage was void. The event is co-related in that the Shafi’I draw on a hadith which is | 
also by Sayyidah Ayshah sà»; and the conduct is contrary. 

So there are only two aspects to it: 

(1) Either Sayyidah Ayshah ys à s»; did not herself consider her hadith as sahih, < so did 
not hesitate to act against it, in which case her judgement - we seek refuge in Allah from 
such thought - is doubtful and her hadith is not worth citing as evidence, but, of course, 
this is preposterous; 

(2) Or, she does abide by her hadith, but the sense she implies is not what the Shafis 
understand, because she did marry off her niece in the absence of her guardian, Abdur 
Rahman ibn Abu Bakr «s à»; Thus, the hadith of Sayyidah Ayshah s äi 2; covers the 
female slaves, not free woman. This is the interpretation the Hanafis give to Sayyidah 
Ayshah’s asà s»; hadith. 

As for the hadith of Abu Musa «sål»; , it is not a worthy piece of evidence, because there is a 
contradiction in its reporting and connection. Imam Tirmizi å4a>, has himself confirmed this. 
Hence, the correct position is that this hadith is mursal, as Imam Tahawi also confirms while 
Allamah (The learned Scholar) Hajr Asqalani said that it is not correct to deduce from it. 
Following this brief discourse, we now present some of the arguments of the Hanafi School: 

1. It is reported in the sihah that when the prophet p- jatsàt Lo sent proposal for marriage to 
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Sayyidah Umm Salamah «fs  .», , she submitted, “O Messenger of Allah! I have no 
guardian present”. He said, “A widow has more right over herself than her guardian”. 
Hence the hadith is evidence that a marriage, without a guardian, is allowed. 

2. The text of the Qur’an also are evidence of the Hanafi contention. At many places, the 
conclusion of marriage is bracketed with woman without placing the condition of consent 
of the guardian. For instance; 


(Pre BES BENG eee Elsi Abs cei a 
And when you have divorced (your) woman, and they have completed their 
(waiting) term then you should not prevent them from marrying their husbands 
when they have agreed among themselves. (2: 232) 
This verse places on the woman authority to conduct marriage without condition of guardian’s 
consent. Thus, it is evidence that marriage may be contracted with a woman’s words. 
3. The Hanafis deduce through qiyas that just as a man who can utilize her property may 
properly marry by word of expression, s also a woman who can utilize her property at will 
may conclude marriage by her word. Hence, just as she had right over her property, she 
also has right over her person. 
In short, it is clear from the foregoing brief discussion of the Shafi'i point of view in the 
light of the ahadith and the text of the Quran and qiyas that the Hanafi contentin is strong 
and correct. (FA) 
(FA) is Dr Mawlana Fazal Ahmad Professor: Islamic learning, Karachi University. 
MA (Islamic learning) 
MA (Islamic history) 
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3132. Sayyiduna Ibn Abbas «+42, narrated that the Prophet el. jtedi io said, “Those 

women commit adultery who marry themselves without (there being) witnesses (to 

their marriage).” l 

The correct is that this hadith is mawquf at Sayyiduna Ibn Abbas «s à»; (This is 

not a saying of the Prophet ¢~Jed1_lo but of Ibn Abbas «41.01 
COMMENTARY: There must be two men who witness the marriage being conducted. The 
ulama (Scholars) are unanimous about it, and the sahabah (Prophet’s Companions) pgs s»; 
and tabi’un da>, observed it. 

WOMAN’S SILENCE ON BEING ASKED IS HER CONSENT 


r 
w 


z Pee es 27 a, gt eo 2 3 3 z EN 23, 
É Gis g es ezdi glag aie A De lt S525 JG JG 55354 of S65 mre rr) 


z z 3 - e x Ket Tz 2 U7 ve? eg 
mst Shel EF bg NIN 8155 5 LU 5 55153815 Gobo sisi g5 GB e 5136 MS 25) 2 15 5) ges ees 
3133. Sayyiduna Abu Hurahrah «+4,.2, narrated that Allah’s Messenger lu jae i Lo 
said, “An adult virgin woman must be asked about herself (for permission for her 


1 Tirmidhi # 1105. 
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marriage). If she observes silence, that is her consent but if she refuses then she 
cannot be compelled.” 
3134. Sayyiduna Abu Musa «sà >; also narrated this hadith.? 


COMMENTARY: Marriage is a very important turning point in a person’s life. If the 
wishes of the couple are by passed by parents or guardian, then even a slight slackness or 
carelessness on their part could play hell with the lives of the couple. Hence, + (divine law) 
has given right to every adult Muslim man and woman to declare his wishes, like and 
dislikes at this juncture. 
The parents and guardians of woman have been instructed very strongly that they should 
not let their choice and wishes dominate over the woman’s decision. They should let her have 
an opportunity to think over and they must base their decision on her wishes and consent. 
It is also made easy for her: if she is shy and ashamed to speak out then her silence is taken 
as an approval. However, this is only before her guardian. If any one else asks her for her 
consent, then she will have to give an oral reply necessarily. 
SLAVE’S MARRIAGE ONLY WITH MASTER’S PERMISSION 
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3135. Sayyiduna Jabir «s à») narrated that the Prophet gluysJe ai Jo said, “If a slave 

marries without obtaining permission of his master then he is a fornicator.” 
COMMENTARY: If a slave marries by passing his master’s permission then when he has 
sexual intercourse with his wife that will amount to fornication and will be a forbidden act. 
Imam Shafi’I #4.) and Imam Ahmad 4a», abide by the hadith and hold that even if the 
master gives his permission after the slave’s marriage, that contract will not be correct. But, 
Imam Abu Hanifah åa; says that the slave's marriage without his master’s permission is 
proper but its enforcement depends on his master’s permission. When the master permits 
him, it becomes sound or correct. It is like the command for the nikah (wedlock) of fuduli. 
(He will have to marry all over again and till then it would not be proper to enforce it.) 


SECTION III ¿Jón jai 
ADULT WOMAN IS AUTHORIZED TO MARRY AT WILL 
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3136. Sayyiduna Ibn Abbas «sà 2) narrated that (once) an unmarried (adult) girl 
came to Allah’s Messenger pl- jale àl o and complained that her father had married 
her against her will, so, the prophet ely 4+ a 0 gave her choice (to retain that 
marriage or to revoke it). 4 


1 Tirmidhi # 1111, Abu Dawud # 2093, Nasa’i # 3270, Musnad Ahmad 2-259, 

2 Darimi # 2185. 

3 Tirmidhi E 113, Abu Dawud # 2078, Ibn Majah # 1959, Darimi # 2233, Musnad Ahmad 3-377. 
4 Abu Dawud # 2096, Ibn Majah # 1875. 
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COMMENTARY: The guardian whether a father, grandfather, or any other relative has no 
right to compel a woman to marry on his choice even if she is a virgin. 

Imam Sha’fi’s àa>) says, however, that this applies only to a woman who is not virgin 
whether adult or not. The guardian cannot compel her. But, he says, if a woman is a virgin 
then the guardian has authority to marry her, even if she is an adult woman. 


MUSTAHAB (DESIRABLE) FOR WALI TO MARRY OFF ADULT WOMAN 
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3137. Sayyiduna Abu Hurahrah «sä ç»; narrated that Allah’s Messenger jae äi de 
said, “No woman should give another woman in marriage nor give herself in 
marriage, for she who marries by herself is an adulteress.”1 
COMMENTARY: The Hanafis say the woman who is not a guardian is disallowed to 
marry off another woman, or this prohibition in nahi tanzihi. An adult woman is permitted 
to marry without her guardian’s permission or appoint anyone as her guardian, but it is 
mustahab (desirable) for her to entrust her guardian to get her married. As stated earlier, if 
there is no guardian for any one then the qadi: is her guardian. 
Hence, the gist of this hadith is that it is better for a woman to let her guardian give her in 
marriage if he is there and no other woman may give her in marriage (instead of the 
guardian). If her guardian is not presents then the Qadi will give her in marriage. 
The hanafis say about a woman not being allowed to give herself in marriage that it applies 
to a woman who marries without there being witnesses to one who is not her equal. 
Imam Shafi’I sia», takes it to mean that no woman should marry without her guardian's 
permission. | 
According to the Hanafis, therefore, if a woman has sexual intercourse with her husband whom 
she has married in the absence of witnesses and who is not her equal then that is adultery. - 
According to the Shafi'is, if a woman marries someone without her guardian’s consent then 
every time she and her husband have sexual intercourse that will be adultery. Imam Shafi'I 
dlae>y holds that just as a woman cannot give another woman in marriage, so too she has no 
authority to marry anyone by herself. 


A FATHER’S DUTY 
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3138. Sayyiduna Abu Sa’eed «e4i,,2) and Sayyiduna Ibn Abbas «+4», both narrated a 
Allah’s Messenger p1- yed o said, “When a son is born to anyone, he should give him a 
good name and a good training (with commands of + (divine law) and manners). And, 
when he attains puberty, he should marry him. If he does not marry him when he 
attains puberty and he commits a sin, then the sin is blamed on his father.”2 
COMMENTARY: The base of a good society are the youth who get the elementary training 


1 Ibn Majah # 1882. 
2 Bahyaqi # 8666 (Sha'b ul Eeman). ` 
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of good deeds and character from their elders. If this elementary training is lacking then a 
terrible spate of evils spreads all over because the youth are the ones who will take over. 
Today, this is the main reason for the waywardness and shameless conduct in society. Our 
youth are totally deprived of guidance from their elders. 

The hadith draws the attention of parents to their important duty. They should teach their 
child with religious education and train him along the lofty principles and paths of life. Get 
him to practice good and act righteously. 

The next dutyof parents when their child is grown is to marry him. In this way, they will 
keep him away from falling into sin. If he perpetrates sin, then the father is held responsible. 
The same command applies for caring for slaves, male or female, as for one’s own child. 


Sees MARRIAGE OF DAUGHTER AS SHE ATTAINS PUBERTY 
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3139. Sayyiduna Umar ibn Khattab «să +; and Sayyiduna Anas ibn Maalik ssä s»;, 
both, narrated that Allah’s Messenger qin srteail Le said, “It is written in the Torah: If 


anyone’s daughter becomes twelve years old and he does not give her in marriage 
and she falls into sin then that sin is against him.” 


CHAPTER - IV 


LETTING A MARRIAGE BE KNOWN THE bilishi zi IAG 
KHUTBAH (SERMON) & THE CONDITION is 


It is mustahab (desirable) to make the nikah (wedlock) or marriage known. Thus, we are told. 
“Announce the marriage even if you have to make it by beating the duff.” 
The ulama (Scholars) have different opinions about beating the duff. Some of them declare 
that it is forbidden or absolutely makruh (disapproved) to beat the duff. Some others say 
that it is permitted to do so. The more correct thing is that it is allowed to beat the duff on 
the day of eed, arrival of a respected traveller or guest and on the occasion of a marriage. 
Apart from these times, it is forbidden to beat the duff (Duff (4s) is tambourine, hand 
drum. Daff and diff have different meanings.) 
KHUTBAH: This word is both Khutbah and khitbah. The latter is to sent a proposal or ask 
a woman’s hand in marriage while the former khutbah is the marriage sermon. The caption 
can mean either of the two words but the more correct is khutbah or the sermon that is 
delivered for the marriage. 
The Hanafis say that is masnun to. recite the khutbah while contracting he marriage. The 
Shafi’is also say so but hold that it is also masnun while eee any contract, like 
buying and selling, etc. 

BID’AH (INNOVATION) & CUSTOMS DURING MARRIAGE 
These are the conditions that are mentioned in the marriage (agreement) whether corrupt 


1 Bahyaqi # 8669 (Shab ul Eeman). 
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or genuine. 

It is unfortunate that such a pure thing as marriage to has corrupted with innovative 
practices and customs of non Muslims. It has come to such an extent that customs contrary 
to « (divine law) have been introduced to the wedding of Muslims that the original 
character has been overshadowed. They are so many that it is difficult to point them out. 
Nevertheless, we do enumerate a few customs and innovative practices in the hope that 
they would he shunned. They are: 


e © © Ò © O Ò oè © © 


The use of forbidden music and musical instruments. 

Dancing, singing and Qawwali. 

Garlanding the groom in a particular way, called sahra bandhna. 

Puppet show and such others. 

Decorating the home extravagantly. 

Luxurious wastage like covering wells with cloth. 

Riding horses. 

Leading the bridegroom in a procession throughout the city unnecessarily. 
Bridegroom’s visiting shrines, and making offerings before resuming the procession. 
Playing drums with the groom's procession and singing songs by male and 
female singers. 

Blowing fire crackers and wasting money in this way. 

Woman bringing sweetmeat before the procession of the bridegroom. 


These are evil thing that are forbidden include: 


Displaying what should be concealed. 

Having the bridegroom sit on a silken seat. 

To measure the groom’s turban with a string and to give the string to a sorcerer 
that he might charm for the couple who might grow love for one another. 

Using gold and silver utensils. 

To shower extreme praise on the bridegroom and his party in the procession and to 
flatter them beyond limits speaking lies in doing that. 


Other things that are forbidden are: 


The bridegroom being made to wear silk, saffron coloured dress. (These things are 
forbidden to men even otherwise.) 

Remove the bridegroom’s turban and put it on the bride’s head. 

The bridegroom circling round the bride seven times. 

Woman who are not mahram meeting the bridegroom, touching him and pulling 
his ears and nose and having absence talk with him. 

Bridegroom having his thumb washed in milk by the bride. 

Women feeding the bridegroom sugar. 

Woman pouring milk in the mouth of the bridegroom. 

Placing lump of sugar on the bride’s body and requiring the groom to pick it up 
with his mouth. 

When bride and bridegroom are alone, women surrounding them. 


These things are bid’ah and forbidden. They have nothing to do with + ¢ (divine law) or 
sunnah (Prophet's pl- jadsăi uo practice). 
It is necessary to shun them. 
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SECTION I SFM jadi 
DUFF IS PERMITTED AT MARRIAGES 
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3140. Sayyidah Rubayye’i bint Mu’awwidh ibn Afra «4,2, narrated that “When 
(after my marriage) I was brought to my husband’s house, the Prophet plejade äi Lo 
came and entered. He sat on my bedding just as you have sat down on my bedding 
(now). (She said this to Khalid ibn Dhakwan the sub-narrator of this hadith). Some 
girls of our family (who were present with us) began to beat the duff extolling those 
of my ancestors who were martyred on the day of Badr (praising to the sky their 
bravery). Among them one girl said, 
é ila shes 2515 565 158) 
(And among us is the Prophet who knows what will transpire tomorrow). 
He (interrupted her and) said, Leay this, but (continue to) say what you had 
been saying.” 
COMMENTARY: Afra was the mother of Sayyiduna Mu’awwidh. «+4,.2, He was a great, 
high-ranking sahabi who had raised the banner of truth on the day of Badr and gained 
martyrdom during this. He is that distinguished personality of Islam who, alongwith his 
brother Sayyiduna Mu’adh as,» , had killed the accursed Abu Jahl in the battle of Badr. 
The girls were the little girls who were still in their childhood days. They had not 
attained puberty. 
Akmal ud din dias, said that it is clear from this hadith that at the time the bride is brought 
to her husband’s home, it is allowed to beat the duff to make it known. Some ulama 
(Scholars) say that it is allowed also on some other happy occasions. However, the duff 
should be without bells because a duff that jingles is makruh (disapproved) i in the sight of 
all ulama (Scholars). 
The Prophet ply ai eo stopped the little girls from attributing to him knowledge of the 
unseen because only Allah is the knower of the unseen. One else knows that. This is the 
basic tenet of faith. Of course, Allah does disclose to His Messengers some of the things of 
the unknown. 
The hadith says that poetry that does not violate + (divine law) and basic tenets of faith and 
does not contain falsehood and indecency is allowed. It may be oe and heard. 
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3141. Sayyidah Ayshah să s»; narrated that a bride was brought to the house of an 
ansar (after their marriage). So Allah’s Prophet pl jwledilv asked him, “Do you not have 


1 Bukhari # 5147, Ibn Majah # 1897. 
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any entertainment?” (Shariah has allowed some of it) “The ansar like these things.” 
MUSTAHAB (DESIRABLE) TO MARRY IN SHAWWAL 
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3142. Sayyidah Ayshah sä 2, narrated that Allah's Messenger si~jaJe á J» married 

her in (the month of) Shawwal. She was brought to his house (three years later) in 

Shawwal. (She asked) “So (tell me which of his wives was more fortunate than I 

was with him?”? 
COMMENTARY: Some ignorant people consider it inauspicious to marry in Shawwal. It is 
absolutely wrong. Rather, it is mustahab (desirable) to marry in this month and to bring the 
bride the groom’s home. The Arabs of the jahiliyah (ignorance period) also placed ill-omen 
with shawwal. It was to reject this nation that Sayyidah Ayshah 1,2, indicated that if it 
was really inauspicious to marry in this month, shawwal, then was it not so for her? She 
not only married in Shawwal but was also brought to her husband's house in the same 
month, Shawwal, three years later. In fact, she was most fortunate of all the wives of the 
Prophet p= yateait lo and beloved by him of his wives asd»). 

EMPHASIS ON PAYING THE DOWER 
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3143. Sayyiduna Uqbah ibn Aamir «sà s») narrated that Allah's Messenger ads à go 
el-s said, “Of the conditions that you honour, the most necessary is that whereby 
you have made sexual intercourse lawful.” 
COMMENTARY: The most necessary or most important condition is the wife’s dower or 


all her rights that a husband is bound to give her. 
These are called conditions because a man brings his wife home on condition that he will 


pay her all her rights. 
DO NOT PROPOSE MARRIAGE TO ANOTHER’S FIANCE 
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3144. Sayyiduna Abu Hurayrah «sä ç», narrated that Allah's Messenger pl jasle ài gho 


said, “No man must sent a woman a proposal for marriage when his (Muslim) 
brother has made a proposal to her to marry until he marries or abandons it.”4 


1 Bukhari # 5162. 

2 Muslim # 73. 1423, Tirmidhi # 1095, Ibn Majah # 1990, Darimi # 2211, Musnad Ahmad 6. 54. 

3 Bukhari # 5151, Muslim # 63. 1418, Tirmidhi # 1130, Abu Dawud # 2139, Nasal i # 3281, Ibn Majah 
# 1954, Musnad Ahmad 6-54. 

4 Bukhari # 5144, Muslim # 52-1413, Tirmidhi # 2175, Abu Dawud # 2080, Nasai’i # 3241, Ibn Majah # 
1867, Muwatta Darimi. 
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COMMENTARY: This applies when the first proposal is nearly accepted in that both have 
expressed willingness and the dower has been agreed upon. 

If, in spite of this prohibition, a second man proposes marriage to the same woman and 
marries her without the permission of the first man then he will have committed a sin 
though the marriage would be correct. 


WOMAN MUST NOT HAVE ANOTHER WOMAN DIVORCED 
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3145. Sayyiduna Abu Hurayrah «sà 2; narrated that Allah’s Messenger pi~ jate ài Lo 
said, “No woman must demand that her (Muslim) sister should be divorced that she 
may fill from her vessel (meaning, take away what is hers) and marry her husband 
herself because she will have only what is decreed for her.” 
COMMENTARY: This could be one of two things. A married man wished to take a second 
wife who stipulates that he must first divorce his wife before marrying her. Or, a man has 
two wives and one of them demands that the other should be divorced. 
The prophet pl- jate à Lo disallowed woman to make such a demand because every person 
get what is decreed for him or her and there is no use wishing another's downfall. 
In the second case, the translation would be: ‘and have her husband to herself...’ or ‘the 


co-wife may marry someone else.’ 
SHIGHAR IS DISALLOWED 
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3146. Sayyiduna ibn Umar «s à >»; narrated that Allah’s Messenger ply ale a do 
forbade shighar. And, shighar is that a man gives his daughter in marriage (to 
another man) stipulating that the other marry his daughter to him, there being no 
(payment of) dower between them. 
According to another version: He (Allah’s Messenger) p jade ät gho said, “There is no 
shighar in Islam.”2 
COMMENTARY: In pre-Islamic days, two men would exchange one another’s daughters 
(or sisters) and avoid paying the dower. Islam proscribes this kind of (exchange) marriage. 
Imam Shafi’l a>) abidesby the hadith and denounces this kind of marriage. 
Imam Abu Hanifah dts», says that while the marriage will be valid yet it will be binding to 
pay the mahr mithl (Proper dower). Moreover, such kind of marriage must be avoided. 
MUT’AH IS FORBIDDEN 
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1 Bukhari # 2140, Muslim # 38-1408, 1413, Tirmidhi # 1194, Abu Dawud # 3438, Nasai’i # 3236, Ibn 
Majah # 1867, Musnad Ahmad 2-311. 

2 Bukhari # 5112, Muslim # 57-1415, Abu Dawud # 2074, Nasai’i # 4447, Ibn Majah # 1883, Darimi # 
2180, Muwatta Maalik # 24 (Nikah (wedlock)) Musnad Ahmad 2-19. . 
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3147. Sayyiduna Ali «s à s»; narrated that Allah's Messenger pl.) 41+ ai Lo forbade 

muť'ah (temporary marriage) of women. He did this at the battle of Khaybar. He 

also forbade the eating of the flesh of domestic asses.1 
COMMENTARY: Mut'ah is a marriage for a specified period of time for a specified sum of 
money. It was permitted in early Islam but forbidden later on. 
The ulama (Scholars) say that mut’ah was made lawful twice and forbidden twice. The first 
time was before the Battle of Khaybar during an expedition when the sahabah (Prophet's 
Companions) »¢*4!.-2) were uncomfortable because of a celibate life to the extent that some 
of them requested the Prophet lye aii dv to be allowed to have themselves castrated. On 
that, he told them that they could observe mut'ah but withdrew this permission again on 
the day of the conquest of Makkah in 8 AH declaring it unlawful for ever. This is 
established by sahih ahadith. 
The tradition of Sayyiduna Ibn Umar «+ 4», has that just as a person who is restless 
because of hunger is allowed to eat carrion so, too, in early Islam, those who were uneasy 
because of being deprived of sexual satisfaction, were allowed to observe mut’ah. Later 
(when it was forbidden for ever) the sahabah (Prophet’s Companions) e¢+4a!,,» decided that 
every marriage of mut’ah was void. 
Since then it is a unanimous judgement that mut'ah is forbidden. The sahabah (Prophet's 
Companions) e¢+4i,,»,, the tabi’un å>, the jurists, the scholars of hadith - all of them have 
ruled unanimously that it is forbidden. Only Sayyiduna Ibn Abbas «+ 4 ,,», initially 
disagreed and said that it was allowed during times when a man could not carry in 
without a married life, but when Sayyiduna Ali «+4,.2, warned him seriously and made 
him realize that mut'ah was forbidden absolutely, did he relent and revoke his previous 
rulings. The books of figh mention the revoking of his ruling as also the ahadith do. 
However, of these books the Hidayah is one of the best books of fiqh (Islamic 
jurisprudence) and highly reliable. Its compiler is of the topmost caliber among the group 
of jurists because of his deed, excellences and juristic insight, but, it is a fact that he has 
committed a gigantic academic lapse by attributing to Imam Maalik the lawfulness of 
mut’ah. We cannot say how he. did it because Imam Maalik dita>, used to assert that mut’ah 
is forbidden, in the same way as all followers of Islam say. 
Accordingly, not only ibn Hammam «ta», has pointed out this mistake calling it wrong 
to attribute to Imam Maalik 4iu>, the lawfulness of mut’ah but also nearly all the great 
books of fiqh (Islamic jurisprudence) compiled after Hidayah have found it necessary 
to disclose this error. 


THE CONTENTION OF THE SHI'AH ABOUT MUT'AH 
Having discussed the unlawfulness of mut’ah to temporary marriage, what remains to say 
is that the Shiah still. continue to contend that mut'ah is lawful. We cannot understand the 
reason for their insistence. Whet is most astonishing is that their books transmit their sahih 
ahadith about mut'ah Penne forbidden but their piacpee is at variance. Not only do they 


1 Bukhari # 515, Muslim # 29, 30-1460, 1407, Tirmidhi # 1124, Nasai‘i # 2262, 3366, Ibn Majah # 1961, 
Muwatta Darimi. 
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insist that mut'ah is lawful but they also mention its virtues. Moreover, they allege that 
Sayyiduna Umar « 4,2) had forbidden mut’ah initially, but, this absolutely wrong, for, 
Umar «sà s»; had no authority to forbid it. All- he did was to propagate the command as he 
propagated other commands of Islam with great emphasis. His final command was that if 
he found anyone practicing mut’ah, he would award him the punishment of adultery. As a 
result, those who had not known about mut’ah being forbidden became aware of its 
unlawfulness. So, he only published the prophet’s command so, we can only say that the 
Shi'ah level a false allegation against Umar «sål g»). 
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3148. Sayyiduna salamah ibn Akwa «s à ç») said during the year of Awtas Allah’s 
Messenger pl pted! to allowed mutah for three nights. Then he forbade it (for always). 


COMMENTARY: Awtas is a valley on the road to Ta'if from Makkah. The branch tribes of 
the Hawazin reside around it Another name for it is Wadi Hunayn. In 8 AH in Ramadan, 
Makkah was conquered and Islam caused all the false ideologies in Arabia to how down 
before it. This caused the tribes of Hawazin and Thaqif great consternation and they 
combined their tremendous forces to put down the Islamic domination once and for all. 
Hence in Shawwal 8 AH, the Battle of Hunayn was fought against them by the Muslims 
under the leadership of the Prophet pluyaJe aid, This battle is also called Battle of Awtas 
and the Battle of Hawazin. 

Allah enabled the Islamic forces to emerge victorious causing truth to triumph. The 
Muslims got a tremendous booty. There were twenty four thousand camels, forty thousand 
goats and silver worth about rupees forty thousand. The Prophet pl- jale ài 4o distributed all 
that booty among the Muslims at that very place, Awtas. 

Returning to the main subject, the second time that mut’ah was allowed and prohibited 
was in this battle of Awtas. Since this battle followed close on heels, the conquest of 
Makkah, the permission and prohibition of mut’ah is remembered with the conquest of 
Makkah. Thus the words in the commentary of the proceeding hadith, ‘the day of the 
conquest of Makkah’ mean ‘the year of the conquest of Makkah. 

Hence, the complete history is that mut’ah was forbidden and allowed the second time in 
the year of the conquest of Makkah in 8 AH at the Battle of Awtas. 


SECTION II coi jail 
THE SERMON OF NIKAH (WEDLOCK) 
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1 Muslim # 180-1405, Musnad Ahmad 4-55. 
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3149. Sayyiduna Abdullah ibn Mas'ud «sà s»; narrated: Allah’s Messenger ade ài go 

e; taught us the tashahhud for the salah (prayer) and the tashahhud for some need. 

The tashahhud recited in salah (prayer) is: 
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(All adorations of the tongue are for Allah, as also those of the body and wealth or 

good things. Peace be on you, O Prophet, and Allah’s mercy and His blessings. 

Peace on us and on all righteous slaves of Allah. I bear witness that there is no God 

but Allah and I bear witness that Muhammad is His servant and His Messenger.) 

And the tashahud for a need is: 
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(All praise belongs to Allah. We ask Him for help and seek His forgiveness. And 
we seek refuge in Allah from the evils of our own selves. He whom Allah guides, 
none can send astray, and he whom he leaves to stray, there is no guide for him. I 
testify that there is no God but Allah and I testify the Muhammad is His servant 
and His Messengr,) 
And, one should recite three verses (of the Quran): 


935 6 
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{O you who believe, fear Allah as He should be feared and die not save you be Muslim.} 
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{(O you who believe!) ...fear Allah by whom you demand (your rights) of each other 
and fear (breaking) kinship of wombs. Surely Allah is ever watchful over you.} (4: 1) 
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{O you who believe, fear Allah and speak words straight to the point. He will set 

right your deeds for you and will forgive your sins, and whosoever obey Allah and 

His Messenger, he indeed has gained a mighty triumph} (33: 70-71) 

In the Jam’e of Tirmidhi, Sufyan Thawri «14>, gave a commentary on the three 

verses. 

And, Ibn Majah added after ‘All praise belongs to Allah’s ‘we praise Allah’ (s) 

and after ‘from the evils of our own salves: (usiotiwa) from our evil deed’s. 

And, Darimi added after ‘mighty triumph («tu S++) (then one must mention his 

needs).Sharh us sunnah (Prophet's pì- jas ài Lo practice) also mentions the words for 

a need the marriage or something else.! 
COMMENTARY: Tashahhud is to declare testimony of faith. Zayn ul Arab has said that 
here tashahud means that in which is Allah’s praise and both expressions for testimony. 
The need is marriage or such other thing. The tashahud recited at that time is the khutbah 
which is recited at a marriage, etc. We have stated earlier that Imam Sahfi’] iitaa>) Said that 
the Khutbah is recited not only at marriages but it is masnun at the times of all agreements 
and contracts. 
The second verse in the hadith (4: 1) begins in all the scripts of Mishkat with 


EAN S355! Lt 
{O you who believe....} 
but this verse is not in this way in the Quran. It is the first verse of surah an-Nisa and these 
words are part of it commencing with (à sa!)) upto (3,). Hence, perhaps the script of the 
Quran with Sayyiduna Ibn Mas’ud «sa,,», had it in this way. 
It can be understood from of al Hisn al Hasin that the Khutbah in Abu Da’wud has after 
(Sy) ei i His Messenger) the words: 
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(Whom you sent with truth as a bearer of glad tidings and as a warner before the 
coming of the Hour. He who obeys Allah and His Messenger is indeed guided but 
he who disobeys them does not harm (anybody) but himself, and he does not hurt 
Allah in the least.)? 
“And we beg of Allah to cause us to be among those who obey Him and obey His 
Messenger pl- jale ài o and follow what pleases Him and refrain from disobedience 
to Him for indeed we exist because of Him.” 
(Abu Dawud) as cited in AlHisn al-Haseem p 234 (Darul Isha’at Karachi) 
(Hisn Haseen p 234) 

Anyone who conducts the (marriage) contract must first recite this Khutbah. Then he must 


1 Tirmidhi # 1107, Abu Dawud # 2118, Nasai’i # 3277, Ibn Majah # 1892, Darimi # 2202, Musnad 
Ahmad 1-392. 
2 After this, there is a prayer in al-Hisn al-Haseen (P 234, Darul Ish’at Karachi) 
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obtain ‘the proposal and consent’ in which he must be mindful of those things that are 
necessary and which are mentioned in the beginning of the Book of Nikah (wedlock) (Marriage). 
_ MARRIAGE WITHOUT KHUTBAH LACKS BLESSING 
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3150. Sayyiduna Abu Hurayrah «sä s») narrated that Allah's Messenger el- jale ål gho 
said, “Every Khutbah (sermon) that lacks the tashahhud (praise of Allah) is like the 
hand of a lepor (or a and or fingers cut off).”1 
COMMENTARY: Just as a hand that is cut off is of no use. So too a marriage without a 
sermon is lacking is blessing so of no use. 
Mulla Ali Qari has written the word as Khitbah and given its meaning as marriage. But, 
Shah Ishaq Dhalawi dia, , “We learnt it from our teachers as Khutbah.” The same thing is 
said by Shaykh Abdul Haq Dhalawi. stu>, 
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3151. Sayyiduna Abu Hurayrah «sá»; narrated that Allah’s Messenger glu jatea) lo said, 
“Every affair of importance that is not begun with praise of Allah lack blessing.”? 
MUSTAHAB (DESIRABLE) TO MAKE MARRIAGE KNOWN 
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3152. Sayyidah Ayshah ys à») narrated that Allah’s Messenger ¢lwy alc di Lo said, 
“Publicise these marriages. Conduct them in mosques and beat the duff 
(tambourines) to announce them.”3 


COMMENTARY: If this means to have the witnesses over the marriage then this 
publicizing will be of the kind wajib (obligatory). It is means to make an announcement then 
it will be mustahab (desirable) act to make the marriage known. 

It is mustahab (desirable) to arrange the marriage in the mosque It is also mustahab (desirable) 
to have it done on Friday. 

Much blessing is derived by observing the nikah (wedlock) in a mosque the nikah (wedlock) in 
a mosque and on Friday. 
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1 Tirmidhi # 1108, Abu Dawud # 4841, Musnad Ahmad 2-343. 
2 Abu Dawud # 4840, Ibn Majah # 1894, Musnad Ahmad 2-359. 
3 Tirmidhi # 1091, Ibn Majah # 1895. 
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3153. Sayyiduna Muhammad ibn Hajib Jumahi 4», narrated that the prophet å! e 
- glwyate said, “The difference between the lawful and the unlawful lies in the voice 
and the duff (tambourine).”! 
COMMENTARY: Voice means song or mentioning the marriage to people and making it known. 
The hadith does not mean to say that marriage is not valid without voice and duff because 
it is valid even before two witnesses. Rather, this hadith urges the people to perform the 
marriage among people and proclaim it. The limit of this proclamation is the 
neighbourhood. This may be accomplished by beating the duff or by voice (like reciting 
poetry or song). It does not mean at all that proclamation made all over the city or beyond 
that or to beat drums and play musical instruments. 


PERMISSION TO SING SONGS 
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3154. Sayyidah Ayshah sà»; narrated that she had an Ansar girl whom she gave 
away in marriage (to someone). Allah’s Messenger ply 4J¢ ai Jo asked (her) , “O 
- Ayshah, will you not have someone sing? Because this clan of the Ansars like to 
sing (at weddings)?” 
COMMENTARY: Another hadith (to follow # 3155) discloses that this girl belonged to a 
relative, or she may have been an orphan whom she had adopted. The original copy of 
Mishkat does not have the name of the transmitter. Later on some scholar wrote down in 
the margin “Ibn Hibban” 
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3155. Sayyiduna Ibn Abbas «s % s») narrated that (the Mother of the believers) 
Sayyidah Ayshah t¢s 4.) gave away in marriage an Ansar girl (to someone). She 
was a relative of hers. When Allah’s Messenger p~ jate ài 4o came (after the marriage) 
, he asked, ‘have you sent the girl to her husband’s house?” They said, Yes,” He 
asked “Did you sent along with her someone who might sing?” She said, “No!” 
Allah’s Messenger pljas à le said, “Surely, the Ansar are people given to songs. 
Had you sent with her who would have said: 


58 Ge 5 ses Sei 
(We have come to you, we have come to you! 
May Allah preserve us and may He preserve you!) “3 
COMMENTARY: Reciting poetical verses of joy in marriages is an ancient tradition. The 


1 Tirmidhi # 1090, Nasai’i # 3366, Ibn Majah # 1896, Musnad Ahmad 4. 259. 
2 Ibn Hibban in his sahih. 
3 Ibn Majah # 1900, Musnad Ahmad 4-259. 
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Ansar were no exception. This is why the Prophet ehje ăi o said that if a singer was sent 
with the bride that would have delighted her inlaws. The Prophet pl- jaleàt 4o recited only a 
line of the following verse: 


BSE 5 ES Sei sesi 
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(We have come to you, we have come to you! 
May Allah preserve us and may 

He preserve you! 
Were there no red wheat, 

Your virgins would not have been 

Soft bodies). 
Some verses have the second line thus: 
BSN 53 ES be sisisi Y; 

(Had there been no black dates i 

We had not resided in 

-Your homes). 


FIRST OF TWO MARRIAGES IS CORRECT 
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3156. Sayyiduna Samurah «+ #,», narrated that Allah’s Messenger plus 416 ai le 
said, “If two guardians have given away a woman in marriage, then she belongs 
to the first of the two. And, if anyone sells something to two men, then it goes to 
the first of them.”1 


COMMENTARY: If a woman has two guardians and both of them marry her to two 
different men one after the other, then the second guardian’s giving her away in marriage 
will be invalid and she will be the wife of the man whom she had been married first 
However, this command is applicable when both guardians are of the same rank, meaning 
both are equally near in relation. If they are not of the same degree then the one who is 
nearer than the other in relation will be preferred and the woman will be the wife of the 
man he has chosen as her husband even if the other guardian and married her before this 
guardian to the man of his choice. 

If both guardians of the woman, equal in rank in relation, marry her to two different men 
at the same {fime then it is the unanimous decision of the ulama (Scholars) that both 
marriages will be void. 


SECTION III ijón jati 
MU’TAH WAS PERMITTED INITIALLY | 
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1 Tirmidhi #1112, Abu Dawud # 2089, Nasa’i # 4696, Ibn Majah # 2344, Musnad Ahmad 5-8. 
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3157. Sayyiduna Ibn Mas'ud «sä»; narrated that they were on an expedition along 
with Allah’s Messenger pl- jate š do. They had no woman with them (neither their 
wives nor their female saves. This caused them to be desperate.) So they asked. 
“Shall we not have ourselves castrated?” But, he forbade them to do that. Then, he 
permitted them to observe mut’ah. So, some of them (contracted mut'ah and) every 


man married a woman against a garment for a specified period of time. 
Then, Abdullah recited the verses: 
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{O you who believe, forbid not the wholesome things that Allah has made lawful 

- for you}! (5: 87) 
COMMENTARY: This hadith says that Muta’h allowed. This was so in early Islam but later it 
was prohibited as the next hadith shows, and traditions said earlier (# 3146, 3147, 3148). 
Ibn Mas'ud «så 2; was, like Ibn Abbas «sä s»; of the opinion that Muta was allowed. As 
for Ibn Abbas a6 dtl 5 > he revoked his opinion and agreed that mutah is forbidden, but Ibn 
Mas'ud may or may not have revised his opinion. 
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3158. Sayyiduna Ibn Abbas «sà»; narrated that muť'ah was practiced only in early 
Islam. A man would come to a habitation where he had no one known to him. So, he 
would marry a woman for the period of his estimated stay there. She would care for 
his possessions and prepare his meals for him. Finally, when the verse was revealed: 


Éu LS Í elsi EY) 

{except in regard to their spouses or those whom their hands possess} (23: 6) 

Ibn Abbas «+ 4 .», said, “Sexual intercourse with everyone, except them both, 

became unlawful.”2 
COMMENTARY: The verse says that there is no blame on these people who do not have 
sexual intercourse with women other than their wives and whom their right hands possess. 
Ibn Abbas «+ 4i,.», showed by this verse that the woman with whom mut’ah is done is not 
one of these two. 
Teebi 4i>) and Fakhruddin Qazi aia», also said something like this. 
The opinion of the Shi’ah has been mentioned previously. It is contrary to the hadith of 
Sayyiduna Ali «sä >, (# 3143) and to that of Sayyiduna ibn Abbas «sai,» as in this hadith. 


1 Bukhari # 5075, Muslim # 11-1404, Musnad Ahmad 1-432. 
2 Tirmidhi # 112. 
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SONGS PERMITTED DURING MARRIAGE 
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3159. Sayyiduna Aamir ibn Sa'd á a>, said that he went to a wedding where he 
found Sayyiduna Qarazah ib Ka'b «s & „+; and Abu Mas'ud Ansar «sä 2; There 
girls were singing, so he asked them, “Is this done while both of you are here 
companions of Allah’s Messenger p~)4:\¢,..2 and participants of Badr?” They said, 
“Sit down if you like to listen and join us. Or depart if you like. Indeed, we are 
permitted (to listen to) songs at a wedding.”! 

COMMENTARY: This sows that even in those days prohibition of songs was known. Some 

people were aware of the exception of days of festivity but some did nét know. Aamir ibn 

Sa'd à>; was one of those who did not know that songs were allowed at weddings. 


CHAPTER - V 
THE FORBIDDEN WOMAN? wl ta) lok 


WOMAN WHO ARE FORBIDDEN TO MEN 
“One of the conditions of marriage to be.correct is that the woman should not be one of the 
mahram (forbidden women). This chapter is about women who are the mahram or those 
whom a man may never marry. Details about it may be seen in the books of fiqh (Islamic 
jurisprudence) of the Hanafis, the famous and reliable fatawa Alamgiri, for instance. It 
covers the subject very well and we shall reproduce from it here. (first of all). 


ABOUT THE MAHRAMAT?3 
The woman who are among the mahram are of nine kinds. Or, we may say that a marriage 
may be forbidden for nine reasons. They are outlines here. 
1. Relatives by lineage. They are: mother, daughter, sister, father’s sister, mother’s sister, 
nieces (brother's and sister's daughters). It is forbidden for ever to marry any of them, have 
sexual intercourse or do anything that leads to it or is connected with it. 
Mother includes besides one’s own mother, one’s grandmother and so on up the tree. 
Daughter includes one’s own real daughters, grand daughters (from son as well as from 
daughter) so on down the pedigree line. 
Sister includes real and step-sister both from father’s side and from mother’s side. 
Nieces also embrace the three kinds, meaning children of real brothers and sisters, children 
of step brothers and sisters and children of half brothers and half sisters from mother’s side 
even lower down in descent. All of them are muhramat (forbidden) 
The paternal aunts are also of three kinds, meaning real paternal aunt, step aunt from 
father’s father’s side and Akhyafi (only from father’s mother’s side). So also paternal aunts, 


1 Nasai’i # 3383. 
2 or mahram, for bidden to marry. The word prohibition is used to mean this too. 
3 plural of mahram. 
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of father, of grandfather and of grandmother fali in the same category as one’s own. They 
are all mahram. However, the issue of paternal aunt of one’s own paternal aunt is complex. 
If a man’s paternal aunt is the real sister of his father or step sister (from father’s side) then 
her paternal aunt is forbidden to this man. But if his paternal aunt is his father step sister 
only from mother’s side then her paternal aunt will not be forbidden to him. 

The same applies to maternal aunt. All kinds of maternal aunts are forbidden: real and 
step (from father’s or mother’s) side. Father’s and mother’s maternal aunts are forbidden. 
Again, the issue of maternal aunt of one’s maternal aunt is complex. Now, if Zayd’s 
maternal aunt is the real sister or sister only from her mother’s side then her maternal aunt 
is forbidden to zayd. If Zayd’s maternal aunt is his mother’s sister only from her father’s 
side then she‘is not forbidden to zayd and they can marry. 

2. Relatives from in-laws. There are four kinds of women who are forbidden inmarriage 
because of relationship of the in-laws. They are: the mother-in-law (who is the mother of 
one’s wife) , the paternal and maternal grandmothers of one’s wife and so their mothers, 
meaning grandmothers of one’s wife’s parents, wife’s daughter and her daughter and so 
down the line, like daughters of wife's granddaughter, and so on. They-are all forbidden if 
the man has had sexual intercourse with his wife and whether that daughter of his wife is 
maintained by him or not. 

The Hanafi scholars in respect of prohibition’ of a man’s wife’s daughters (from her 
previous marriage) to him, do not regard his solitude with his wife at par with their sexual 
intercourse. Her daughters will be forbidden to her husband only if it is proved that he has 
haa a sexual intercourse with her after their marriage. If they have been alone together 
(allowing them full opportunity to copulate) but did have sexual intercourse them her 
daughters from previous marriage are not forbidden to him. 

Daughter-in-law (meaning son’s wife) ,wives of grandsons (whether son’s sons or 
daughter’s son) and so on down the line (wives of great grandson, etc) are forbidden to a 
man irrespective of whether their husbands have had sexual intercourse with them or not. 
The wife of an adopted son is not forbidden. If a man’s adopted son dies or divorces his 
wife, then he may marry her. 

A man’s step-mother, his step grand-mothers (paternal or maternal) and so on up the line are 
forbidden to him for ever. Neither may he marry them nor have sexual intercourse with them. 
The prohibition to marry any of the in laws is established only when marriage with the 
concerned is confirmed. The prohibition is not established if the marriage is invalid. If a 
man commits adultery with a woman then her mother, her grandmothers (maternal and 
paternal) , her daughter and her grandmothers will all be forbidden to him. In the same 
way, his father, grandfather (both paternal and maternal), sons, grandsons will all be 
forbidden to the woman with whom he committed adultery. 

If a man commits adultery with a woman as a result of which the wall between her vagina 
and rectum gives way causing them to come together, then her mother will not be 
forbidden to this man because he may not have penetrated her vagina (but her rectum). 
However, if she conceives a child and it is confirmed that this man is responsible for it, 
then her mother will be forbidden to him. 

Just as the prohibition results from sexual intercourse so too it results from touching the 
woman (with desire), kissing her, looking ‘at her private parts with lustful desires. 


1 In the sense forbidden to marry - mahram. 
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According to the Hanafis, these things are alike when they are observed through marriage, 
ownership (meaning slave master relationship) or indecency (meaning adultery). 
Moreover, the Hanafi scholars say that in this case doubt or certainty are alike. And, man 
and woman embracing one another with lust is like kissing as for as the ruling is 
concerned. It is the same of the lock themselves together, body with body. Again, if they 
bite one another with teeth in a lustful impulse, the same ruling applies. In all these cases, 
prohibition is confirmed. 

If any one looks at a man’s sexual organ, or kisses it then the same prohibitions will.apply 
to him as for sexual intercourse, but not on looking at-any of the other of his organs, or 
touching them, unless the looking or touching is with a lustful desire in which case same 
prohibitions will be effective. . 
As for as a woman’s vagina in concerned looking at its outward PEETA does not attract 
the same rulings, but looking at its inside brings down the punishment of prohibitions. The 
ulama (Scholars) write that if a man looks at the vagina of a woman.who is standing then 
the prohibitions of sexual intercourse do not apply to him because in that position the 
inside of the woman’s vagina is not seen. That is only seen when she is reclining on her 
back. The prohibitions also apply when there is a fine clothing or any transparent thing 
covering it, and, it spite of that, the inside is visible to the man. 

If a man who looking in a mirror and he saw reflected therein a woman's vagina and became 
excited and looks at it, then neither will the mother nor the daughter of this woman be 
forbidden to the woman because he has seen only a reflection and not the vagina a directly. 

If a woman is sitting at the banks of a stream or river, or on a bridge and a man looks at her 
reflection in the water and then again looks at it in the water with a sensual desire and 
keeps looking at it, then too prohibitions will not apply. But, if she is in the water and he 
looks at her vagina accidentally and then looks at it with a sensual desire then the 
prohibition will apply (because this is direct looking). 

e If anyone touches a woman with sensual desires, the prohibitions apply and it does not 
matter if he touches her deliberately or forgetfully or under compulsion (or own mistake) 
or in sleep. 

o Ifa man intended to awake his wife to have sexual intercourse with her but by mistake 
he touched his daughter and on the assumption that she was his wife, he pinched her with 
a sensual desire. And she, too, being young was ripe for sexual desire, so the girl’s mother, 
meaning his own wife, will become forbidden to him. 

e Ifa man touches with lust a woman’s hair on her head then prohibition applies to him. If 
he touches her hair that are hanging then nothing is forbidden to him. However, Natfa «>, 
4! has declared a general prohibition for touching a woman’s hair without going into the 
details (of where the heir lie). 

e The same prohibition applies if a man touches a ree nails with a sexual desire. 

In this connexion, it must be understood that the prohibition on touching a woman with 
sensual desire becomes effective it there is no clothing between them. If the clothing is such 
that the man touching her does not feel the heat of her body then no prohibition applies 
even if the penis becomes erect. If a man touches a woman’s seeks at her soles (underside) , 
then prohibition becomes effective, But, if a leather covering over the socks prevents any 
kind of sensation then no prohibition applies. 

e If a man kisses a woman while there is clothing between them, prohibition will become 
effective provided the man senses the coolness of the woman’s teeth or lips. 
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Prohibition becomes effective on touching. It is not necessary that the man should continue 
to touch for long. The ulama (Scholars) say that if a man driven by lust stretches his hand 
towards his wife but instead of his wife, his hand touches the nose of his daughter and 
with it his excitement multiplies, the girl's mother, meaning his own wife, will become 
forbidden for the man even if he had removed his hand instantly. 

For a prohibition to be effective, the woman who is touched or kissed must be -such for 
whom one may have a lustful desire. The jurists rule that the minimum age for whom a 
man can have a sexual urge is nine years. He does not feel sexual excitement for a younger 
girl. If a man has sexual intercourse with a minor girl who is not likely to cause sexual 
excitement in a man then prohibition will not arise. On the other hand, if a woman is so 
very old that she is beyond exciting a man, then too she becomes the means to prohibition 
because she had fallen under the purview of the ruling. She cannot come out of it because 
of old age. As for the minor, she had never attracted the prohibition. 

Just as prohibition (or forbidden degrees) can take effect only if a woman is such that a man 
may have a sensual desire for her, so too for prohibition to be, effective, man must be capable 
of attracting a sensual desire from a woman. Hence, if a four year old boy had sexual 
intercourse with his father’s wife (his step mother), then prohibition will not be effective. 
However, if the boy is one whose equals in age can have sexual intercourse then the same 
ruling will apply for him as applies to adults. The scholars describe this kind as one who is 
capable of having sexual intercourse, whose inclination to woman is apparent, and woman - 
feel shy before him. 

In the foregoing things about touching and looking, it is presupposed that the sexual urge 
(or the excitement) is there. A man will be subject to the forbidden degrees (of marriage, 
the topic of this subject) if he touches a woman, kisses her or looks at the inside of her 
vagina with a sensual desire. If when he does these things (touching and looking), he has 
no lustful inclination but it develops afterwards, then the forbidden degree do not apply to 
him. The sign of a lustful inclination in man is the erection of his penis, or, if it already was 
erect, increase in its rise and thickness. This ruling is observed by jurists. Hence, if a man 
goes to his daughter by mistake instead of going to his wife and his penis was already erect 
(before he goes to her) and the erection did not increase, then the girl’s mother, meaning his 
own wife, will not be forbidden to him. This is the sign of a lustful inclination for a man 
who is young and potent (and able to have sex). If he is old then the sign of sensual desire 
in him is an urge and excitement in his heart if there was no excitement -beforehand. If the 
excitement in his heart was there, then an increase in the excitement is the sign for him. 

The sign of a lustful desire in woman and the man who is castrated is the growth of a 
desire in his heart and a sexual pleasure on touching. etc., if these things were not already 
found in them. If these things had been there beforehand, then an increase in them. 

It must be remember that the forbidden degrees apply when even one of the two - man or 
woman - possesses the lustful desire. 

The forbidden degrees on touching kissing, etc. apply necessarily when there is no 
ejaculation. This is a condition. If ejaculation takes place then the forbidden degrees do not 
apply, because it is clear when this happens that touching, etc. did not lead to intercourse. 

e If a man sees a woman’s behind or commits an unnatural act at her behind then the 
forbidden degrees do not apply. 

è Similarly, if a man perpetrates the acts of intercourse with another man then the 
forbidden degrees do not apply. a 
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e If a man confesses to his wife that they are forbidden to one another (because of an illicit 
act on his part) , then he is to be believed. The two will be separated. 

e If a man refers to a wrong. that he had committed before they had married, like 
confessing to his wife that he had committed adultery with her mother, then his word is 
deemed reliable and the two will no longer be husband and wife. However, it will be wajib 
(obligatory) to give to the woman the dower in full (as had been specified at the time of their 
marriage). The contract will not be wajib (obligatory). It is not necessary that the man repeat 
his confession. It is enough that he confesses just once. Hence, if he retracts from his 
confession and denies after the first confession, the judge will not regard their marriage as 
valid. Of course, if the man had truly made a false confession then the woman will remain 
his wife in Allah’s sight though the judge will separate them. 

e If a man says of a woman that she is his foster mother (meaning that he had suckled him) but 
later when he decides to marry her, he says, ‘I had lied, She is not my foster mother,” then in 
this case a lenient view is taken and it is allowed to him to marry that woman. 

e If aman kisses a woman and says that he had not done it with a sensual desire, or he 
touches her or looks at her vagina and denies that he was driven by a sexual urge, then in 
the case of kissing, the forbidding degree will be applied to him till it is known for certain 
that he had not been prompted by a sensual derive. In the other two cases, the command 
forbidding him marriage will be applied only on finding out if he had done that because of 
a sensual urge. 

The reason is that a kiss generally follows a sensual desire touching and looking do not 
necessarily ensue from a sensual desire. However, this is when the man had touched the 
woman at any part of her body other than her vagina. If he had touched her vagina and 
claims that he did not do it out of a sensual urge then he will not be believed. Also, when 
he touches her breast, he cannot say that he was not prompted by a sexual urge. 

e Similarly, if he mounted a beast with her and claims that he did not mount because of a 
sexual urge then he would not be believed. But, if he climbed a woman’s back to go over a 
river and says that he was not driven by a sexual urge then he would be believed. 

e If a man boasts before people that he had touched a certain woman driven by sexual 
urge then the testimony of the people against him will be accepted and the forbidden 
degree will be applied to him. 

e Similarly, if the witnesses say that certain man had touched a woman with carnal desire 
then their testimony will be accepted because this kind of an urge is easily detected. The 
same applies about any one testifying that the man had kissed a woman. 

Qadi Ali Sa'di à&a; said that if an intoxicated man nabs his daughter, clings to her and kisses 
her, and decides to have sexual intercourse with her but she reminds him that she is his 
daughter so he lets her go, then too her mother (this man’s wife) will be forbidden to him. 

If a man is asked, “What did you to your mother-in-law?” and he says that he had a sexual 
intercourse with her then the prohibition of affinity will be effective on him. (It is hurmat 
masahirat or the forbidden degree) This, is spite of the fact that the person asking and this man 
were both jesting with one another. But, he will not be believed in law, that he was joking. 

If a man says of his female slave that he has had a sexual intercourse with her then she is 
forbidden to his son. If the man says about someone else’s female slave that he has had a 
sexual relationship with her then his son is allowed not to trust him and to buy the female 
slave and have sexual intercourse with her. 

e Jfa son inherits a female slave from his father then he may have sexual intercourse with 
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her unless he knows for certain that his father had copulated with her. 

e A man married a woman on her assurance that she is a virgin. However, after 
marriage when he decide to have sexual intercourse with her, he learnt that she was 
not a virgin. On being asked, she named his father as the one who had committed 
adultery with her. Now, it is upto him to believe her in which case their marriage will 
be broken and she will have no right to the dower. But, if he decides not to believe her 
then their marriage will remain intact. 

e If a woman alleges that her husband’s son had touched her with evil design, so her 
marriage to her husband had ended, then she will not be believed but her husband’s son’s 
word will be trusted. 

e A man kisses his father’s wife with sensual desire forcefully or a father kisses his son’s 
wife compulsorily with sensual desire but the husband asserts that no sensual desire was 
involved. So, the husband's word will prevail and she will remain her wife. But, supposing 
the husband agrees that sensual desire was the driving force then the couple will have to 
separate and it will be wajib (obligatory) on the husband to pay the dower. However, the 
husband will be in his rights to receive the amount from the man because of whom this 
situation arose, provided he had done this thing to create mischief. If he had no intention to 
create mischief then the husband had no right to receive anything at all. 

Suppose that in the foregoing case, the father or the son had not kissed but dopiilated with 
the other’s wife. In this case, the husband cannot clafm from the culprit the amount of 
dower he paid to his wife. The reason is that the hadd or prescribed punishment is 
imposed on an adulterer in which case no pecuniary punishment may also be imposed. 

A man marries another man’s female slave. Before he can come to her, she kissed her 
husband’s son in sexual excitement. So he made this known but her master denied it. In 
this case, the marriage breaks because the husband acknowledges her crime. He will have 
to pay her only half the dower payable to her because her master had believed him. The 
confession of the female slave will not be relied upon. 

e Ifa woman quarrels (at home) and (in the heat) pulls the penis of her grandfather, and 
says that she did not do it in sexual excitement, then her word will be accepted. 

e A marriage does not end completely because of prohibition of affinity or prohibition of 
fosterage. Rather it becomes corrupted. (As a result, it is forbidden to have sexual 
intercourse. So, the husband must divorce his wife. If he does not, then the judge must 
cause a separation). If the husband has sexual intercourse with his wife, the hadd or 
prescribed punishment will not be imposed, whether he did it in uncertainly or otherwise. 
e Ifa man has illicit relationship with a woman or does any obnoxious deed that calls for 
prohibition of affinity and then makes a repentance, then he will remain the mahram of the 
woman’s daughter because it is perpetually for bidden to him to marry the girl. This is 
evidence that prohibition is effective after adultery and from kissing, touching etc. 

e If aman, Zayd, married a woman, Khalidah, and Zayd’s son (but not Khalidah’s) 
marries the daughter of Khalidah (from her previous marriage) or the mother of Khalidah, 
then there is nothing wrong in it. 

e If a man has sexual intercourse with his wife (who was divorced by her first husband 
talaqah mughallazah) with a piece of cloth round his penis then it will depend on whether 
the cloth permits feeling of sensation. If so, the woman will become lawful for her first 
husband (to remarry). If heat did not pass through the piece of cloth then she will not be 
lawful for her first husband. 
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3. FOSTER RELATIONSHIP: Woman who are forbidden (in marriage) because of 
fosterage: the some relatives as are forbidden because of lineage and by marriage are also 
forbidden because of fosterage. 

If a woman has suckled a child at its age of suckling then they are related as mother and 
child. Her husband is its foster father. Hence, all their relatives are forbidden to the child, 
the same as the forbidden to children of real parents. 

The prohibition by reasons of fosterage occurs on simply suckling at the child’s age of 
suckling whether it is little milk that is consumed or more. The simple fact of suckling and 
milk having been drunk into the belly and having reached there with Sea is ample 
evidence of fosterage. 


The age of suckling is: 
(i) -> According to Imam Abu Hanifah åa», thirty month, and 
(ii) According to hiš two disciples Imam Abu Yusuf à 4>) and Imam 


Muhammad alu) two years. 
If a child first stops suckling during the age of suckling but suckles later within the age of 
suckling then this is counted as fosterage. But, suckling after the period of suckling is over 
does not occasion the (commands of) prohibition by suckling. 
The ulama (Scholars) agree that the wages for suckling are valid for a period of two years. 
Thus if a man divorces his wife and she demands from him wages for more than two years 
for suckling his child t hen her demand will not be accepted. The child’s father (her ex- 
husband) cannot be compelled to pay to his divorced wife wags for suckling his child 
beyond two years. But, she can demand and compel him to pay wages for suckling the 
child for two years. 
Just as prohibition by fosterage applies to the relatives of the foster mother, so too it applies 
to the relatives of the foster father. A foster father is the husband of the foster mother. He is 
the one who enables her to suckle after she conceives his child. . 
Radi (e-»») is the child suckled. He or she is forbidden to marry its foster parents, their 
predecessors (parents and so on up the line) and their progeny (children and so down the 
line) whether related or foster. The prohibition will extend to - 
e Children of his! foster mother before she suckled him, and 
children born to her after she suckled him whether sired by his foster father or by 
any other man she marries after him, 
e children she suckles apart from him belonging to other parents, 
e children born to his foster father from another wife. 
All of them will be his foster - sisters and brothers. Their children will be his nephews and 
nieces. The foster father’s brother will be his paternal uncle and his sister his paternal aunt. 
The brother and sister of his foster mother will be his maternal uncle and maternal aunt. 
The father and mother of his foster father will be his grandfather and grandmother 
respectively. And, the mother of his foster mother will his (maternal) grandmother. 
There are prohibitions by reason of parents (or lineage) in fosterage. So too there are 
prohibitions by reason of marriage (among in laws) in fosterage. Accordingly. 
e the wife of his foster father is forbidden to the radi’ (or, the foster child who had 
been suckled), 


1 Throughout ‘his or her’ may be understood. 
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e the wife of the radi (meaning the foster child had been suckled) is forbidden to the 
foster father. 
e Other relatives may be understood in the same manner, except two possibilities: 
(i) In real relationship (by true parents) , marriage is forbidden with the sister of real 
son. But, in fosterage, marriage is permitted to the sister of the foster son. 
WHY: The reason is that the sister of his real son will be his own daughter or his own step 
daughter. So the prohibition to marry her will be effective. However, both these things are 
not found in fosterage. So, the sister of a foster son is not forbidden. There fore, if any of 
these two things is not found in real or blood relationship too, then marriage will be proper 
(in that case too). For example, a female slave who belongs to two men gives birth to a 
child. Both of them claim parentage of the child till its parentage is ascribed to both man. 
Now, Each of them also has a daughter from their wives, so, it is allowed to either of them 
to marry the daughter of the other partner because neither of the new things is found here 
(she is neither his real daughter nor step daughter) , though whichever of the two marries 
the other’s daughter is as though he marries the sister of his real son. 
(ii) NO one is permitted to marry the mother of one’s real brother, but it is allowed 
in fosterage. 
WHY: In the case of blood relationship, they shall be either akhyafi brothers having a 
common mother or have a common father in which case the brother’s mother will be his 
father’s wife. In fosterage, however, this thing is missing, so it is allowed to marry the 
mother of the brother. 
e The sister of one’s foster brother is allowed to one in marriage. This is also permitted to 
blood relatives, for example: 
Zayd has a step brother Bakr who has a akhyafi sister (meaning, they have a common 
mother but different fathers). It is allowed to zayd to marry his sister of Bakr who is Zayd’s 
step brother. 
e The mother of a foster brother is not among the forbidden degrees. 
e The mothers of a foster paternal or maternal uncle, paternal or maternal aunt are also not 
among the forbidden women. 
e It is allowed too to marry the mother of one’s foster granddaughter (rom son's side). 
e It is allowed also to marry the paternal or maternal grandmother of one’s foster son. 
e Marriage is allowed too to the foster son’s: paternal aunts, his sister’s mother, his niece 
(brother daughter) , his paternal aunt’s daughter. 
e A woman is allowed to marry the father of her foster sister, the brother of her foster son 
the father of her foster grand son (from son’s) and the grand father and maternal uncle of 
her foster son. 
However, where blood relations are concerned, all of these relatives are among the 
forbidden degrees. It is not allowed to marry them. 
e A man divorces his wife who has milk in her breasts. She marries another man after her 
period of waiting is over. He has sexual intercourse with her. The ulama (Scholars) say 
unanimously about it that when a child is born to her sired by t his second husband, the 
milk in her breasts will be attributed to him and it will have nothing to do with her first 
husband anymore. But, if she does not conceive a child from her second marriage then the 
milk in her breasts will be said to be there because of the sexual intercourse by her first 
husband, previously. In case she has conceived from the second husband, then, according 
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to Imam Abu Hanifah alsa, , till the child of the second husband is born, the milk in her 
breasts will be said to be because of the first husband's sexual intercourse. 

e A couple do not have any children. After some time (suddenly) the woman had milk in 
her breasts (without conceiving a child). She suckled a child of someone else. The milk 
belong to her. Her husband has noting to do with it. In this case, there will occur no 
prohibition by reason of suckling between the radi (the child who is suckled) and any 
children this man may have from his other wives. 

e A man had illicit relationship with a woman because of which she bore a child. Then she 
suckled someone’s daughter. As a result, this «dulterer and his father, grandfather and so 
on and his sons are not allowed to marry the girl who was suckled by the adulterers. The 
paternal and maternal uncles of the adulterer may marry her just as they may marry the 
girl born to the adulteress. . 

e A man had sexual intercourse with a woman by mistake (falling in doubt). She 
conceived a child. Then, she suckled someone’s child. So, this child will be a foster child of 
the man who had copulated with the woman. 

When a child’s parentage is attributed to the man who had the intercourse, it is also a relation 
of fosterage that is established between them. When the child’s parentage is not established 
with this man, a relationship of fosterage is established only with the foster mother. 

e A man marries a woman and they have a child. She suckled it for some time but the milk 
dried up in her breasts only to grow again. She suckled another child (that milk). It is 
allowed to this child to marry the children of that man from his other wives. 

e A virgin grows milk in her breast s and she suckles an infant girl. She becomes her foster 
mother. All commands of fosterage will apply to both of them. If a man marries this virgin 
but divorces her before having a sexual intercourse with her, then he will be permitted to 
marry the girl who was suckled (by the virgin). (The same command applies to wife's 
daughter.) But, if he divorces her after having a sexual intercourse, then it is disallowed to 
him to marry the girl. 

e Ifa girl who is less than nine years old grows milk in her breasts and she suckles it to a 
boy, then this does not establish a prohibition by reason of fosterage between them, 
because this is occasioned only when milk grows in the breasts, at the age of nine or more. 

e Similarly, if the breasts of a virgin secrete (or discharge) yellowish liquid, prohibition by 
reason of fosterage is not occasioned by suckling it. 

e A woman draws a child’s mouth to her nipples but it cannot be ascertained whether the 
child suckled any milk so, the prohibition by reason of fosterage will not be applied 
because of the doubtful circumstances. However, it is better to be on the safe side and 
apply the prohibition by reason of fosterage. 

e A womar’s breast discharge a thin, yellow coloured secretion. If it is swallowed by an 
infant while suckling then the prohibition by reason of fosterage will apply. It will be 
presumed that the infant suckled milk that had changed colour. 

e If a man’s breasts locate and he suckles a child, then t his does not occasion prohibition 
by reason of fosterage. 

e For prohibition by fosterage to be established the command is identical for a living 
woman and a dead woman. 

e If two children suckle milk of the same quad raped, that does not occasion prohibition by 
reason of fosterage. 

e The command of fosterage is applied equally in Darul Islam (the Islamic territories) and 
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Darul Harb (the territory of the enemies). Thus if a (disbelieving) woman suckles a 
(disbeliever’s) child in the enemy territory and later she, her relatives and the child 
embrace Islam - or they had been adherents of Islam in the enemy territory - and emigrate 
to Dar ul Islam, then all command of fosterage will apply to them. 

e Just as the prohibition by reason of fosterage takes effect on suckling milk from a 
womans breasts, so too it occurs on putting milk in a child’s month or squeezing it in its 
nostrils, But, it does not occur on immersing milk in the child’s ears, in its penis rectum or 
through a wound in its brain or belly even if it reaches inside. Imam Muhammad aia , 
however said that the prohibition occurs if injected through an enema. 

e If this milk is mixed in diet and cooked to prepare food, the characteristics of milk being 
altered thereby, then the prohibition is not effective on eating this food irrespective of 
whether milk is the dominant component or secondary. 

e If the mixture containing milk is not cooked on fire, even then prohibition does not take 
effect, provided milk is not the dominant constituent of it. But, even if it is dominant, Imam 
Abu Hanifah 44>) holds that it does not occasion prohibition because once a flowing 
substance combines with a solidified ingredient, it loses the property of something 
drinkable and turns into a solid. So, the ulama (Scholars) say that if the other ingredient is 
not more than milk, and milk retains its flowing quality, then prohibition will be effective 
on drinking it. 

e If a woman’s milk gets mixed with a goat's (or any animals) milk and forms a major 
portion of the mixture, then prohibition becomes effective on drinking it. 

e If a woman mixes bread in her milk and bread absorbs it, or she mixes her milk in 
parched barley, and feeds the mixture to a child, then if it tastes of milk then prohibition is 
occasioned. However, this depends on feeding the child morsel by morsel. If she feeds the 
mixture after pulverizing it draught by draught then (even if the taste does not linger) 
prohibition takes effect. 3 

e If a woman’s milk is mixed with water, medicine or an animal’s milk, then the ruling 
depends on the major portion of the contents. If milk forms a dominant portion then 
prohibition is occasioned on drinking it. If any other content forms a major part then 
prohibition will not be effective. 

e If a woman’s milk gets into something thin and flu id or solid, then, again, the ruling 
depends on whether it forms a major content. 

GHALIB: The word for dominant and major content is ghalib. It covers colour, odour and 
taste, and it means that all these three or one of them sh ould be sensed or distinguished. 

e If milk as well as another constituent of the mixture are equally felt then prohibition 
takes effect because milk is not suppressed. 

e If milk of two women mixes, Imam Abu Hanifah s+, and Imam Abu Yusuf dita, say 
that prohibition by reason of fosterage will apply to the woman whose milk is more. 
However, Imam Muhammad 4!» says that it will apply to both woman. One tradition 
ascribes this opinion to Imam Abu Hanifah 44>, too. Indeed, this opinion is more correct 
and nearer safe side. 

e If milk of both the women is equal then the agreed opinion (of these three imams) is that 
prohibition by reason of fosterage will apply to both of them. 

è Ifa woman uses her milk to prepare dilute curd, yoghurt, cheese, etc. and feeds the 
preparation to a child then it does not occasion a prohibition because this does not 
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imply suckling. 
e A woman of a village suckled an infant girl. After some time, no one remembered who the 
woman was. Then, later a man of the same village married the girl. The marriage is lawful. 
e Woman must not suckle any child unnecessarily. If they do, then pme must remember it 
or write it down. 
(It is common with woman that they put a child of another woman to their breast and 
suckle it. They do not remember it later and are not serious about it. In this way, the 
forbidden degrees of fosterage are neglected and violated. So it is necessary that they 
. exercise caution in this regard.) 
It does not matter whether milk is suckled before (child’s marriage) or afterwards, the 
prohibition by reason of fosterage is occasioned. It makes no difference whatsoever when 
the child was suckled. Suppose a man marries an infant girl and after that his mother (real 
or foster) suckles this girl. Or his wife - or, his sister or daughter suckles her. This child is 
now forbidden to this man and it will be wajib (obligatory) for him to pay her half her dower 
which he shall demand from the woman who had suckled the child if she had done it to 
create mischief and annul the marriage. If she had intended no mischief then he will not 
demand any thing from her (for, she may have been sympathetic). 
e A man marries two infant girls. Later a stranger woman suckles both of them together or 
one after the other, then both the girls will be forbidden to the man, their husband (because 
of fosterage). Thereafter, he may, if he wishes, marry one of them. 
' @ ‘If in the previous case, he marries. (not (two) but) three infant girls and the woman 
suckles all three together, all three will be forbidden to him. Later, he may marry one of 
them, if he chooses. 
e If she suckles the three girls one after the other, then the first two will be forbidden to 
him and the third will remain his wife. 
` @ If she suckles two girls together and then, ade that, the third, the same command will 
apply as the foregoing. 
è If she suckles one of them first and afterwards the other two together, then all the three 
are furbidden to him. It is wajib (obligatory) on him to pay half the dower to each of them. 
He will demand this from the woman who had suckled the girls provided she had done 
that to create mischief. 
e If there were four girls whom the man married and the woman suckles all of them one 
after the other or all together, all four are forbidden to him. 
e If she suckles one and then the three together, the same command applies. 
e If she suckles three at one time first and afterwards the fourth, then the fourth will not be 
forbidden to him. 
e If aman marries a grown up woman and an infant girl, and the woman suckles the 
infant, both of them will be forbidden to the husband. If he has not had a sexual intercourse 
with the woman then she will get no dower. It will be wajib (obligatory), however, to pay 
half her dower to the infant. He will get it from the elder woman provided she had done it 
to create trouble otherwise nothing will be demanded from her even if she was aware that 
the infant was her husband’s wife. _ 
o The proof of suckling is in one of two things: 

(i) A woman admits that she had suckled so-and so. 

(ii) Witness testify to the fact. This may be by two men or one man and two women. 
The separation of the couple (because of prohibition by reason of fosterage) is enforced by 
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the command of a judge. When two men who are just or one man and two woman testify 
that (a certain) husband and wife are related through fosterage, the judge may separate 
them on the basis of their testimony. If no sexual intercourse took place between them, then 
the woman will get no dower at all..If they have had a sexual intercourse then it will be 
wajib (obligatory) on the husband to pay her the lesser amount of the two: mahr with or 
mahr-e-muayyin (proper dower or specific dower). No maintenance will be wajib 
(obligatory) on him. 

e If two just men, or one man and two woman, testify. before a married woman, after the 
marriage is contracted, that there existed between her and her husband a relationship 
through fosterage, then she is not allowed to live with him because this testimony is correct 
and the judge would accept it if it were presented to him. If only one man gives this 
testimony of the woman and she see seems inclined to believe him then she must keep 
away from her husband. It is better but not wajib (obligatory). 

è A man marries a woman. But another woman comes afterwards and tells them, “I had 
suckled both of you.” They have four options: 

(i) If they believe the woman then their marriage is corrupted. The wife would get 
no dower at all if they did not have a sexual intercourse. 

(ii) If they do not trust the women, then the marriage will remain intact. However, 
if the woman is just then, to be on the safe side, the husband must separate from his wife. If 
he divorces her then he must give her half of her dower. It is good for the woman that she 
takes nothing, provided they have not had sexual intercourse. If they did have a sexual 
intercourse already, then it is better for the man to pay her the full dower and maintenance 
allowance (for the duration of her iddah or waiting périod). It will be better on the part of 
the woman to ask for the lesser of the two, mahr mithl or mahr mu’in and to retrain from 
taking the maintenance allowance. However, if the husband does not divorce his wife, then 
it is allowed to the woman to stay on with him. 

e If the testimony is unreliable, say by two women, or one man and one woman, or two 
unjust mensor one unjust man and two woman, about fosterage, then the same command 
applies that it is better for the husband to divorce his wife. 

(iii) If the husband trust that woman but his wife does not, then the marriage will 
be void. He will have to pay the dower. 

(iv) If the wife believe that woman but her husband does not, then the marriage 
will remain intact but it is necessary for the wife to adjure her husband (that he really does 
not trust that woman). If he refuses to confirm on oath then they will be separated . ° 
e A man marries a woman. Then he says about her that she is his foster sister or some 
other foster relative. Then he retracts, saying that he was confuses and he was confused 
and what he had said was wrong. So, a lenient view will be taken and they will not be 
separated, provided he sticks to his retraction (that whatever he had said was wrong). But, 
if he sticks to his first statement and asserts that he had spoken the truth, then both of them 
will be separated and if he denies after that then it will be of no use. 

e If the woman confirms her husband’s statement, then she will get no dower (if they did 
not have a sexual intercourse). 

e If she denies his statement, thën he will have to pay half her dower as wajib (obligatory) (if 
he had not had a sexual intercourse with her). If he did have a sexual intercourse with her 
and she belies his statement then it is tojik (obligatory) on him to pay her full dower and 
maintenance allowance. 
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e If a man decides to marry a woman but says before they marry that they were foster 

siblings or she was his foster mother, but retracts his statement afterwards on the plea that 

he was mistaken, then he is allowed to marry her. 

è If he does not retract his statement but sticks to it then he is not allowed to marry her. 

e If he marries her in spite of that, then they should be separated. 

e If he denies having made a statement (to the effect that she was his foster sister or mother) 

but two witnesses bear out that he had made that statement, then they will be separated. 

e If a woman say about a man that he is her foster father or foster brother, etc. but the man 

denies it and the woman also goes back on her previous confession then he is allowed to 

marry this woman. 

e If in the foregoing case, the man marries her before she retracts her statement then their 

marriage will be correct. 

e If aman say about a woman (who is his wife) that she is her blood or real relative, like 

real mother or real sister or real daughter and no one knows this woman’s lineage and the 

man could likely be as he says (and she might be his mother etc.) this man will be asked 

again about it and if he says that He was mistaken or was confused then, being soft on him, 

the marriage will not be disturbed. If, on being asked again, he says that his first statement 

was correct, then both of t hem will be separated. 

e If the man does not seem to be as he says (and their ages are so far apart that what he 

says cannot be possible) and the woman’s age shows 

That she cannot be his: mother, or real sister, the relationship will not be proved and the 

two will not be separated. 

e if t he man says that she is his real daughter and then does not deny it but persists on 
what he says though the people know the parentage of t he girl (that she is someone else’s 

daughter) , so they will not be separated. The same applies when he claims that she is his 

mother but people know it to be otherwise. 


4. WOMAN TOGETHER: They are woman who when they are with other woman qualify 
as muharamat (forbidden degrees). 
There are of two kinds: 

(i) Stranger (or unrelated) woman. 

(ii) Dhawat ul Ahram (cognate relations). 
(i) Having stranger woman together means to take more wives than are permitted by + 
(divine law). 
Shariah had permitted a free man to take four wives at a time. The slave had permission to 
marry two woman at a time. 
Hence no freeman, has permission to have at one time more than four women as his wives. 
And, no slave has permission to have more than two wives at one time. 
It is allowed to a freeman to have as many female slaves (without marrying them) as he 
likes at any one time. But, a slave is not allowed to have female slaves at all, even if his 
master permits him to have them. 
A freeman is allowed to marry, at a time, four women. These four may be freewomen on 
female slaves or of both kids together. 
e Ifa man marries five women, one after the other, the marriage of the first four is lawful 
while the fifth marriage is illegal. But, if he marries all five together with one contract then 
all the five are illegal. 
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e The same ruling applies to the three marriages of a slave. (If he marries three women, 
* one after another, the first two will be correct but not the third and if he marries all three 
with one contract then all three will be void.) . 

e If an enemy disbeliever had married five wives and all of them (the man and his wives) 
embrace Islam then it depends on how he had married them. If the five marriages followed 
one after the other then the first four are valid while the fifth is repudiated. But, if he had 
married all five by one contract together, then all of t hem will be separated from him, all 
five marriages being invalid. : 

e If a man marries one woman and later he marries four others together then only the first 
continues to be valid while the four are not proper. 

e If a woman marries two men by one contract and one of them ready has four wives, then 
her marriage will be correct with the other (who does not have four wives). 

o If, in the foregoing case, both men already have four wives - or none of them has four 
wives before hand - then neither or her marriage is correct. 

(ii) Having together dhawil arham. It is to have two wives who are cognate and blood 
relatives of one another. It is forbidden to have two sisters as wives at one time. It is also 
forbidden to have two sisters as female slaves and cohabit with them. (If one has two sisters 
among one’s slave then one must not have sexual intercourse with both of them. We will see 
more about it in the lines following.) These two may be real sisters. The command is alike. 


CRITERION: The standard to decide this issue is that of the two related women, one may 
be supposed to be a man and then it must be seen whether their marriage would be correct 
as husband and wife. Their relationship may be real or foster. If their marriage would not 
be proper then it is not allowed to have both the women together as one’s wives. 

In the same way it is forbidden to have a woman and her reali or foster aunt together in 
marriage. (This applies to both, paternal and maternal aunt.) 

Other relatives of this kind are also covered by this prohibition. It is disallowed to have 
them together in marriage at the same time. 

eè It is allowed, however, to have as one’s wife a woman as well as the daughter of her previous 
husband (from his other wife and not this woman’s). The reason is clear from the criterion:. 

[If this woman were a man, it would have been permitted to ‘him’ to marry this girl.] 
But, the converse is not allowed: 
[If that girl were a man, it would be forbidden to marry ‘his’ father’s wife.] 

e A man is allowed to have a woman and her female slave together in marriage provided 
he had married the female slave first. 

e If a man marries two sisters with a single contract then (the marriage is void and) both of 
them will be separated from their husband not consummated the marriage then they will 
get no dower. 

e If he had cohabited with then before being separated then they will each get the lesser of 
mahr mithl and mahr mu’in (proper dower and specified dower) 

e If aman marries two sisters at different times by separate contracts, then the second 
marriage would be invalid. The husband must separate from her and if he does not, then 
the judge must have them separated on learning of it. If this separation takes place before 
they could have sexual intercourse then none of the commands of separation will be 
enforced (like dower and iddah, etc). If, before they separated, he had sexual intercourse 
with her, then the lesser of mahr nihl and mahr mu’in would be paid and it would be wajib 
(obligatory) on her to observe the iddah. If a child is born to her then it be attributed to him. 
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Also, he will have to keep away from his (first) wife till her sister completes her iddah. ` 

e Ifa man marries two sisters by separate contracts, meaning one after the other, but it 
cannot be determined which of tħe two he married first, then he will be commanded to 
disclose it. If he states (and name the first and second wives) then his statement will be 
followed (and the first wife will be retained and the second sister's marriage will be 
declared null and void). If he two cannot say then the judge will separate both of them 
from their husband. After that both of them will get half and dower provided their dowers 
are equal and were determined at the time of the contract, and their separation may have 
taken place without their having had sexual intercourse. 

If their dowers are unequal, then each will get one-fourth of t he other’s dower. 

If their dowers were not determined at the time of the contract (of marriage) then, instead 
of half dower, each will get a pair of garments. 

If their separation occurs after they had experienced a sexual intercourse, then each will get 
her full dower. 

Abu Ja'far Hindwani a>) said that the aforesaid ruling applies when each of them claims 
that her marriage preceded the other’s and none of them has any witnesses. Both will be 
given half the dower. However, if both of them deny knowledge of whose marriage took 
place before the other’s then a final decision about them would be held in abeyance till they 
agree on something and make peace. This will be done when they go to a judge and say, 
“Our dowry is wajib.(obligatory) on our husband and there is no third claimant with us in 
our demand. So, we agree between us to receive half of the dower.” The judge will then 
pass the judgment. 

If each of them claims to have been married first and presents her witnesses then it is wajib 
(obligatory) on the husband to pay half of the dower between both of them. All the ulama 
(Scholars) are unanimous about it. 

Moreover, these commands about two sisters in marriage together are applicable to all 
such women marrying whom together is forbidden. 

e If this man from whom two sisters married to him were separated wishes to re-marry 
any one of them, then he may marry her provided he did not have sexual intercourse with 
her before separating. 

e If their separation took place after they had a sexual intercourse then it is not allowed to 
him to marry her till both sisters have passes their waiting period (or iddah). 

@ If one is still passing her iddah and the other has passed it, then he can marry the sister who 
is in her iddah. He can marry the other only after her sister who is in iddah comes out of it. 

e If before they separated, the man had a sexual intercourse with only one for the two 
sisters (his wives) , then he is allowed to marry the one with whom he had a sexual 
intercourse. 

e If he wishes to marry the other with whom he did not have a sexual intercourse, then he 
is not allowed to marry her till the iddah of her sister with whom he had had a sexual 
intercourse is over. 

è When the iddah of the sister with whom sexual intercourse was had is over then he may 
marry any of the two sisters he likes. 

e In the same way as it is disallowed to marry two sisters at one time, so too it is not 
allowed to have sexual pleasure with two female slaves who are sisters (touching, 
embracing, having intercourse, etc,) In other words, if a man possesses two female slaves 
both sisters then he should not have sexual pleasure from both of them. Rather, he may 
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have sexual intercourse and pleasure with any one of them only because it is forbidden to 
have it from the other after one of them is chosen for it. He can only enjoy the second sister 
when he has forbidden the first to himself. 
e Similarly, if a man buys a female slave and has sexual intercourse with her and of towards 
he buys her sister, too then he can have sexual intercourse only with the first. He is forbidden 
have it with the second. He can enjoy her only after he forbids the fret to himself. 
The method of forbidding a female slave to oneself is: 
- to marry her to someone, 
- to remove her from one’s ownership, 
- to set her free, 
- to give her to someone as a gift, 
-  tosell her, 
- to make a charity of her, 
to contract a mukatib with her. 
It must be known that to set some of her free is like setting all of her free. (For example, if an 
owner tells his female slave that he has set half of her or on-fourth of her free then it is 
tantamount to setting her free completely. And sexual intercourse will be forbidden with her.) 
In the same may removing some of her from one’s ownership is tantamount to removing 
all of her from one’s ownership. 
If he says simply, “The first is forbidden to me then it does not permit him to have sexual 
intercourse with the other. It is the same thing as when the second does not become lawful 
because of the menstruation of lochia and ihram of fasting of the first. 
o Ifa man has had sexual intercourse with each of the two slave sisters in his possession 
` then he can no more have sexual intercourse with either of them unless he forbids one of 
her to himself in the foregoing method. 
e If a man sold one of the two slave sisters in his possession, but she was returned because 
of a defect in her, 
or, he had presented her to someone, but cancelled his gift, 
_ or, he had given her in marriage to someone, but her husband divorced, her and 
her iddah is over,- 
in these cases the man cannot have sexual intercourse with either of them without 
first forbidding one of them to himself. 
e If a man marries a female slave but before having a sexual intercourse with her, he 
purchased her sister, too, then it is unlawful for him to obtain sexual pleasure with the 
female slave he has purchased. The reason is that the prerogative of being a wife is 
established through marriage. So, if he has a sexual intercourse with the newly purchase 
female slave then it will amount to giving the right of wifehood to two sisters at one time 
which is forbidden. 
e Ifa man has sexual intercourse with his female slave and then marries her sister then his 
marriage is correct. Given that, he must not have sexual intercourse with the female slave 
even if he has not had a sexual intercourse with his new wife. Moreover, he must not have 
a sexual intercourse with his wife until he forbids his female slave (the sister of his wife) 
himself according to the foregoing method. ' 
e If he marries the sister of his female slave without having a sexual intercourse with the 
female slave then he may have a sexual intercourse with his wife (the sister of his female slave). 
e If aman has a sexual intercourse with his female slave and then marries her sister but 
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that marriage was broken for some reason then the female slave will not be forbidden to 
her on that account. But, if he has a sexual intercourse with his wife (his slave's sister) then 
it is forbidden to him to have a sexual intercourse with the female slave. 
e If two sisters say to a man, “We give ourselves to you in marriage for so much dower” and 
both speak out these words together and he accepts one of them then this marriage is allowed. 
e If this man says to both these sisters, “I marry each one of you against rupees one thousand 
each,” One of them accepts and the other rejects him, then both marriages are void. 
e Imam Muhammad 4a, said about a man that he appointed a man as his agent fo get 
him married. Later, he appointed another man for the same purpose. Both of them chose a 
woman each and contracted his marriage without the permission of these women, Later, it 
transpire that they were foster sisters and both the agents had uttered the words of 
marriage simultaneously. In this case, both their marriages will be void. 
_ © If in the foregoing case, the marriage was performed with the permission of both the 
women or of one of them and not the other, then the same command applies. 
e A man, zayd marries two sisters though one of them was already married to another 
man or was divorced by him and was till the in her iddah or waiting period. In this case, 
Zayd’s marriage will be valid only with the other sister (the unmarried one). 
e A man divorces his wife or resorts to one of the kind of steps to divorce, or his marriage 
to her is annulled for some reason, or he falls in doubt and has sexual intercourse with a 
woman. In short, the woman passes her iddah. During this period of the woman’s iddah 
_ (waiting period), this man cannot marry her sister. 
e In the same way, as it is not allowed to him to marry her sister during her iddah (waiting 
period), so, too, he is disallowed to marry any of her related woman who falls under the 
category of dhawal arham and her marriage at the same time as this woman to him is unlawful. 
For example, during her iddah (waiting period) it is forbidden him to marry her niece. 
e In the same way, he is not allowed to have as wife four women beside her during her 
iddah (waiting period). 
e Ifa man sets free his female slave who was an umm walad (meaning, mother of his 
child) then till her iddah (waiting period) is over, it is not allowed to him to marry her 
sister. However, Imam Abu Hanifah 44>, holds that during her period of iddah (waiting 
period), he is permitted to marry four women apart from her moreover, the two disciples, - 
Imam Abu Yusuf iu>; and Imam Muhammad 4\>, hold that during the iddah (waiting 
period) he may even marry her sister. 
e If a man quotes his divorced wife as saying that her waiting period after divorce (Iddah 
(waiting period)) is over (so he can marry her sister) , then it will be calculated how many 
days had passed since her divorce. If he required number of days have not passed then he 
should not be believed. Similarly, his divorced wife should not be believed. However, if 
she speaks of some other reason for her iddah (waiting period) to have been over then her 
words would be believed, like her citing her miscarriage. Beside if the number of days 
seem to have passed for the iddah (waiting period) to be over and the woman confirms her 
husband’s statement or she is not there then he may be trusted. In that case, he would be 
permitted to have four other women as wives or to marry hi wife’s sister. 
In fact, that Hanafi scholars maintain that if the wife belies her husband, in the this 
situation, even then word of the husband would be believed. 
e If a man’s wife apostates and goes away to an enemy land, then he is allowed to marry 
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_ her sister without waiting for the iddah (waiting period) of the woman to end. It is like 
being allowed to marry the sister of one who dies. Later, if that apostate woman returns 
from enemy territory having reverted to Islam, the marriage of her husband to her sister 
will not be revoked. 
e If, in the foregoing case, she returns before he marries her sister, then according to Imam 
Abu Hanifah dia>,, even this situation he is allowed to marry her sister. But, Imam Abu 
Yusuf àa; and Imam Muhammad both, contend that he cannot now marry her sister 
(when this situation arises before he could marry her). 
e It is not allowed to have as wives at one time two such women as are paternal aunts or 
maternal aunts of one another. For example, Zayd married Amr’s mother and Amr married 
Zayd’s mother. Both couples had daughters born to them. Each girl was the paternal aunt 
of the other. Or Zayd married Amr’s daughter and Amr married Zayd’s daughter, so each 
daughter was the maternal aunt of the other. 
In each of these cases it is unlawful to have both of them as wives at one time. 
e Suppose that a man marries two women. One of them was forbidden to him for one of 
these reasons: 

- She was a muhrim of him 

- She was already married, or 

- She was an idol worshiper. The other was permitted to him in marriage. 
Hence, in this case, his marriage to the latter is correct, but void to the former. The specified 
dower will be paid in full to one whose marriage is correct. This ruling is based on the 
contention of Imam Abu Hanifah àa»). 
e If in the foregoing example the man has a sexual intercourse with the woman to whom 
his marriage was not lawful then she will get the dower mahr mith! whatever the amount. 
As for the other whose marriage was correct, she will be paid the entire dower. 


5. BEING OWNED: This is about the female slaves whom it is forbidden to marry if one 
already has a free woman as a wife. | 

It is also forbidden to marry a free woman and a female slave at one time. 

The same applies to a mudabbarah and to a umm walad. 

(A mudabbarah is a female slave to whom her master says ‘you are free after my death,’ An 
umm walad is the female slave who begets her master’s child.) 

If a man marries a free woman and a slave by a single contract, then the marriage with the 
free woman will be correct but the marriage with the female slave will be void, provided 
the free woman is one with whom he is permitted to marry (not of the forbidden degrees). 
However, if the free woman whom he marries if of a forbidden degree, like an aunt, then 
his marriage with the female slave will not be void. 

e Ifa man divorces his wife who is a free woman with talaq ba’in (irrevocable divorce) or three 
pronouncements and while she is in her iddah (waiting period) (waiting period) , he marries a 
female slave, then according to Imam Abu Hanifah 414>, , this marriage is disallowed. But, 
Imam Abu Yusuf 44>, and Imam Muhammad 4i«.>, hold tiat it is permitted. 

e If a ma marries a female slave after divorcing his wife with talaq raj‘I (revocable divorce) 
and she is observing her iddah (waiting period), then the unanim us opinion is that his 
marriage with the slave is not lawful. 

e If a man marries a female slave as well as a free woman who was observing her iddah 
(waiting period) for a broken invalid marriage or a doubtful marriage, then the marriage 
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with the female slave will be correct. 

e A ma divorces his wife, a female slave, with a revocable divorce and during her iddah 
(waiting period) marries a free woman and also revokes the divorce of the female slave (to 
take her back as his wife). This is permitted. 

e A slave marries a free woman without his master’s permission and has sexual 
intercourse with her. Again, without his master’s permission, he marries a female slave. 
Then his master gives him permission for both marriage. In this situation, the marriage of 
the free woman is correct but that of the female slave is void. 

e A man marries the female slave of another person but did not obtain his permission. He 
also did not consummate the marriage with her. Then he marries a free woman, too, after 
which the female slave’s owner gave his consent. In this case, too. The marriage with the 
female slave is void. 

e A man marries a female slave without the permission of her master. After that he 
marries her daughter who is a free woman. Meanwhile, the master of the female slave gave 
his permission for her marriage. The marriage of her daughter is correct but her own 
marriage is void. 

e A man has an adult daughter and an adult female slave. He says to a man, “I marry both 
of them to you against ‘so-much’ dower.” The man accepts to marry the female slave, but 
this marriage is void. 

e If he accepted to marry the free woman after that, then this would be valid. 

e If aman is able to marry a free woman but, in spite of that, marries a female slave who is 
a Muslim or a Jew or a Christian (one of the Peoples of the Book) , the marriage will be 
correct. However, it is mukruh to marry a female slave if one is capable and competent to 
marry a free woman. | 

e If aman marries through a single contract four female slaves and five free women, then 
only the marriage with the female slave would be proper. 


5. WOMAN ON WHOM OTHERS HAVE A RIGHT: It is forbidden to marry those 
women on whom other men have a right. These are a woman who is: 

- married to someone, 

- observing an iddah (waiting period) for someone, of divorce, death of husband, 

broken marriage which was consummated, or if which there was an uncertainty. 

It is not permitted to marry such woman. 
e If anyone unknowingly marries another man’s wife and also has sexual intercourse 
with her, then on separating, the iddah (waiting period) will be wajib (obligatory) on the 
woman to observe. 
e If that man knew that she was someone else’s wife then on separating from him the 
iddah (waiting period) will not be wajib (obligatory) on this woman. Her husband will not 
be disallowed to have sexual intercourse with her. 
e If her husband divorces her then the (other) man responsible for her iddah (waiting 
period) is permitted to marry her during her iddah (waiting period) provided she is not 
precluded from marrying by any other reason. 
e If a woman is pregnant after having committed adultery then it is allowed to marry 
her. However, until she is pregnant and does not deliver her child, her husband is not 
allowed to have sexual intercourse with her and to do everything that leads to it (like 
kissing, touching, etc). 
e If the man who committed adultery with her and is responsible for her pregnancy 
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marries her then their marriage is correct. Also, he is allowed to have sexual intercourse 
with her even before she delivers a child. The woman deserves maintenance allowance. 

e A man marries a woman. After some time she had a miscarriage and the limbs were 
observed duly formed. If the miscarriage had taken place after marriage by four months or 
more then that, then the marriage is lawful. It is took place in less then four months then 
the marriage is not lawful, because the limbs of the foetus do not develop in less than four 
moths. (In the former case, the woman is deemed to have conceived her husband's child, 
but in the latter case, she would have conceived before their marriage someone else’s child. 
Clearly in that case, this marriage cannot be valid,) 

e If a woman is known to have conceived a child of someone legitimately then the 
unanimous decision is that it is not allowed to marry her. 

e Imam Abu Yusuf 4i«», reported that Imam Abu-Hanifah iiae>, said that if a woman 
conceives a child of a disbeliever of the enemy and emigrates or is brought to the Islamic 
territory as a slave then it is allowed to marry her, but it is not allowed to have sexual 
intercourse with her till she delivers her child. While Imam Tahawi 44>, abides by this 
very opinion, Imam Muhammad 4i«>, has cited another tradition of Imam Abu Hanifah 
š>) that it is not allowed to marry in this case. Imam Karkhi st») goes by this opinion (of 
Abu Hanifah) 4.» . This opinion moreover is better and reliable. 

e If a man marries his umm walad to another man though she was pregnant by her 
master, then this marriage will be invalid. 

e If she was not pregnant then it is proper. 

e A man has sexual intercourse with his female slave. After that, he gives her in marriage 
to another man. This marriage is legal but it would be mustahab (desirable) (better) for the 
master to get the husband to delay sexual intercourse with the female slave till she gets her 
menstruation in order to preserve his child if she has conceived. But, since the marriage is 
allowed, it is also allowed to the husband not to wait for her menses before having sexual 
intercourse. This is as the opinion of Imam Abu Hanifah dlas>,) and Imam Abu Yusuf dita). 
As for Imam Muhammad 4ja>,, he said, “I do not like that her husband should not wait 
for her menses before having sexual intercourse with her.” The jurist Abu Layth stu, 
preferred the opinion of Imam Muhammad 4tas>, to be on the safe side. 

e However, these opinions concern the case when the master has given her in marriage 
without having her first experience her menses. 

e If the female slave did have her menstruation after the master has copulated with her 
and before she was married then it is the agreed opinion that her husband need not wait 
anymore before having sex with her. 

e A man sees a woman commit adultery and then marries her himself. In this case, Imam 
Yusuf ü>; say that he is allowed to have sexual intercourse with her without waiting for 
her first menses after marriage. But Imam Muhammad dia, said the same thing as before 
that the husband should preferably wait for one menstruation of his wife. 

e If a man marries the female slave of his son then the Hanafis allow it. 

e If a woman is brought from enemy territory to the Islamic state as a captive and her 
husband was not with her then it is not wajib (obligatory) for her to observe an iddah 
(waiting period) and any man may marry her. | 

e In the foregoing case if the woman had embraces Islamic then according to Imam Abu 
Hanifah å>, she too need not observe the iddah (waiting period) and any man may marry 
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ier, but Imam Abu Yusuf à>; and Imam Muhammad å>; hold that it is wajib (obligatory) 
m her to observe the iddah (waiting period) during which no one may marry her. There is 
io difference of opinion, however, that it is not allowed to have sexual intercourse with her 
ill she experiences one menstruation. 


’. DIFFERENCE RELIGION: These are the woman whom it is forbidden to marry because 
f their being polytheists or idolaters. 

t is not allowed to marry woman who are fire worshippers or idol worshippers 
rrespective of whether they are free woman or slave girls. 

(he idol-worshippers include woman who worship the sun and stars and their preferred 
dictures and they who subscribe to the Greek Philosophy of a powerless God. Others 
among them are the zindiq (atheists), the batinis and the abahiyahs. (They are respectively 
who attribute hidden meaning to the Quran and who regard every deed in the work as 
permissible whether good or bad) In the same say, every woman is included in this 
orohibition who follows a false religion. 

» Therefore, it is not allowed also to have sexual relationship with a female slave who is a 
fire worshipper. 

e A Muslim is permitted to marry a kitabiyah (who believes in a heavenly Book , meaning 
a Jewess or a Christian woman) , who resides in enemy territory, and a dhimmi 
disbelieving woman (who pays the kharaj (homage revenue) to the Islamic state and 
resides in it). This woman may be free or slave. But, it is better not to marry any of them. 
Their slaughtered animal, too, should not be eaten unless necessary. 

e Ifa Muslim marries a Jewess or a Christian woman, then he is authorized to forbid her 
from going to her house of worship (a synagogue or a church) and to prepare wine in his 
home. However, he has no authority to compel her to have purifying bath after 
menstruation, child birth bleeding and sexual intercourse. 

e If a Muslim marries an enemy’s woman, who follows one of the voks, ir enemy 
territory, then his marriage is lawful. But, it is makruh (disapproved). La... when the 
spouses come to the Islamic territory, their marriage will be retained. However, of the 
husband comes to the Islamic territory leaving his wife there, then there will be separation 
of both of them because of change of their countries of residence. 

e Those people who follow a heavenly religion and they also have their heavenly Book are 
counted among the people of the Book. Examples are the scriptures of prophet Ibrahim a+ 
eXJ! and Prophet Shith erate , and Prophet Dawud’s eXJtate Zubur, and so on. Muslim 
men are allowed to marry their woman. Their slaughtered animal is also permitted to 
Muslim to eat. 

e If one parent of a person is a follower of a heavenly book and the other a fire-worshiper, 
then he is regarded as one of the people of the Book. 

e A Muslim man married a woman from the people of the Book. Then she converted to a fire 
worshipper, so she becomes forbidden to her Muslim husband, Their marriage will be revoked. 
e If he had married a Jewess or a Christian woman and she converted to Christianity or 
Jewism, then the marriage will remain intact. 

e The criterion in such cases is to see that if one of the spouses converts to another religion 
then is it one which would have barred them from marriage at the initial stage when they 
contemplated marriage? For example, a Muslim can never marry a fire-worshipper. Thus, 
if one of thc spouses converts from Islam to one of the spouses converts from Islam to one 
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. of such religions then the marriage will be null and void. 


WHAT AFTER THAT? 

If a woman is the cause of marriage being broken - say, she convert to a Magian, then the 
spouses will separate. The woman will not be paid her dower and she will get no 
maintenance, provided she had converted to another religion before having the sexual 
intercourse. | | | 
e If she converts to another religion (say, Margian) after her husband had sexual 
intercourse with her, then she will be paid her dower in full. 
e If man is the cause of the marriage being broken - suppose, he converts to Magian - and 
the spouse separate, then he will have to pay his wife half of the agreed dower provided 
this situation transpired before they could have a sexual intercourse. If a dower was not 
determined before hand then he should give her a pair of garments. If this happened after 
they had a sexual intercourse then it is wajib (obligatory) to pay her the full dower. 
e When a Muslim man apostates, his marriage is not lawful: 

- wit: an apostate woman 

- witha disbelieving woman, or 

- witha Muslim woman 
e When a Muslim woman apostates, her marriage too is not lawful with any man. 
e A Muslim woman’s marriage is not lawful with 

- apolytheist or 

- ajJewor 

- a Christian 
e The marriage of an idolatress is proper with any polytheist or disbeliever, but not with 
an apostate. 
e The disbelieving dhimmis may marry each other though their creeds differ. 
e It is allowed to a Muslim man who had a Muslim wife to marry a kitabiyah (Jew or 
Christian) also, and to 
e a Muslim. man who has a wife from the kitabiyah (Jew or Christian) to marry also a 
Muslim woman. 
-- in each of these cases the rights of both wives should be equal (as for as allotting nights 
to them is concerned). 


8. WOMAN OWNERS: They are the woman who are forbidden to their slaves because 
thes are their owners. 

e No woman is permitted to marry her slave. 

e She is also disallowed to wed a slave who is common property of hers and of another person. 
e If after a marriage, either of the spouses becomes owner of the entire or part of the other 
then the marriage becomes void, 

o Ifa man marries his fema'e slave, or a female slave of whom he is a part owner then this 
marriage is not correct. 

However, it must be borne in mind that, in the current times, the buying and selling of 
slaves, male or female, is not practiced at all. Moreover, those rules and conditions 
governing the sexual intercourse with female slaves no more exist today. 

Therefore, some ulama (Scholars) maintain that if the custom of having female slave exists 
any where, then (sexual intercourse n:ust not be had with them, but) they should be 
married so that if they really are not the female slave but a free woman then marriage 
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would legalize sexual intercourse with them. 

e If a freeman buys his wife (who is someone's female slave) on terms of the condition of 
khiyar then his marriage will not void. This is decision of Imam Abu Hanifah atau>). 

a. DIVORCE 

These are woman who are forbidden by divorce. 

e If aman pronounces three divorces to his wife who is a free woman then it is not 
allowed to him to marry her after that. However, if she completes her iddah (waiting 
period) and marries another man who consummates their marriage and divorces her, then 
after completing her iddah (waiting period) on this divorce, the two may remarry. 

e If a man marries a female slave and, later, divorces, her with two pronouncement, then it 
is not allowed to him to marry her. 

e Also, it is also not allowed to him to have her as his slave girl and have sexual 
intercourse with her. 

e A man marries someone else's female slave. Later, he divorces her with two 
pronouncements. Then he buys her and sets her free. Now. If he wishes to marry her then 


she must first marry someone else who consummates his marriage with her and div@rees ` 


her. When her days of iddah (waiting period) are over, the man, her first husband (who 
had set her free) may marry her. 


RELATED RULINGS 
The subject of the muharrimat having been discussed, some essential rulings concerning 
this chapter are reproduced. 
Nikah (wedlock) mut'ah is unlawful. Since it is not allowed to marry a woman in this way 
(mut’ah), clearly it is also forbidden to have sexual intercourse with her. Neither will 
divorce be pronounced on her nor will be commands of eela and zihar apply to her. 
(Eala is to abandon. A husband swears not to approach his wife for a certain period of time. 
Zihar is a husband's telling his wife that she is to him like his mother and so unlawful to him.) 
MUT’AR: The nikah (wedlock) mut’ah is a usufructuary marriage. 1 
(It is contracted for a certain period of time to make use of the woman against a specified 
amount of money paid to her). 
It is that a man offers a woman who is not hindered or forbidden to him in any way (like 
being someone's wife or observing an iddah (waiting period)): ‘I shall pay so much money 
to you and there against derive benefit from you for so much time or he says “Against so 
much money give me enjoyment for so many days.” 
MUWAQOAT: In the same way as nikah (wedlock) mut'ah, nikah (wedlock) muwaqqat is also 
unlawful. It may be contracted for a short time or a long time, or a defined nature or an 
undefined nature. Be that as it may, it is unlawful. 
PERPETUAL: If both the spouses define such a long time as a beyond their life expectancy, 
then the command of nikah (wedlock) muwaqgqat will not be applied. It will be regarded as a 
correct marriage in which the stipulation of time would be disregarded. 

e Similarly, when the period of marriage is defined to be till the last Hour or till the 
day of resurrection, or till when the dajjal (Antichrist) appears, or till the descent of 
Prophet Easa e%JiaJe - in all these cases, the marriage will be considered to be 
correct and the time limit would be ignored. 


1 The Hidaya, English Translation, Dar ul Isha’at Karachi (v1 p 62) 
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e Similarly, if the period for which the marriage is contracted is not defined but the 
husband did think mentally that he would keep her for one year then divorce her, 
then the marriage would be correct. 

e Ifaman marries a woman on condition that he would divorce her after one mouth, 
then the marriage is correct. 

e Ifa man stipulates at the time of the marriage, saying to his wife, “I shall stay with 
you by day but not at night.” Then the marriage will be correct. 

e A man and a woman who both have assumed the ihram are allowed to contract 
their marriage in this condition. 

e So, too, a guardian who is in the state of ihram is permitted to give in marriage the 
woman whose guardian he is. 

e A woman claimed (before a judge) that a man, say Zayd, had married him. She 
also cited two witnesses to support her petition. The judge upheld her plea and 
ruled that Zayd was indeed her husband but, in truth, he had not married her. 
However, it is allowed to them to live together and Zayd is permitted to have 
sexual intercourse wither if she wishes to have it. 

This is the ruling of Imam Abu Hanifah «sä s»). The first opinion of Imam Abu Yusuf dia, 
was in agreement with him but his second verdict contradicts it and agrees with that of Imam 
Muhammad ù>) who said that the man is not allowed to have a sexual intercourse with the 
woman in this case. The judgement of the judge is about the marriage contract. (It will be 
presumed that he performed the marriage at the time. So, the woman could live with the 
man, auf Imam Abu Hanifah i>, opined that, if she wished, they could have a sexual 
intercourse.) However, there is the condition that the woman is eligible to marry (meaning, 
there is no obstruction to her living as Zayd’s wife). For instance, at the time of judgement: 
She was someone else’s wife or, was observing an iddah (waiting period) of 
divorce by her first husband, or, Zayd himself may have pronounced three 
divorces to her. 
In such cases, the judge’s judgement will not be enforced. She will not Zayd’s wife. Also, 
must ulama (Scholars) say that another condition is that witnesses should be present when 
the judge pronounces the judgement. 

e If, on the other hand, the man, Zayd, makes a claim about a woman that he had 
married her. and presents witnesses in support of his claim, then the same 
command will apply as in the previous case. 

e If a woman pleads before a judge that her husband had divorced her and she 
brings false witnesses too then the judge will pass a judgement of divorce. Of 
course, the woman knowingly lies. She will be divorced and she will observed the 
iddah (waiting period) and after that she might marry any man. Any of the 
witnesses too will be eligible to marry her. She will not be lawful for her first 
husband and he cannot marry her. 

DISSENT: Imam Abu Yusuf ata>, , however, ruled that in this case neither will be woman 
be lawful for her first husband who cannot marry her nor will it be allowed to her to marry 
any other man. 

Imam Muhammad ruled that as long as her second husband does not have sexual intercourse 
with her, she is lawful for her first husband. If another man has sexual intercourse with her, 
then till she completes her iddah (waiting period), she will be forbidden to her first husband 
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because the iddah (waiting period) is wajib (obligatory) on her. 
In other words, Imam Muhammad àia», says that her mERHABS with anyone else is simply 
not allowed. 

e Suppose a man Zayd claims that a woman Khalidah had married him, but she 
denies that she had married him. Then, Zayd offered to make peace with her and 
to pay her some money if she conceded that they were married. 

œ If she accepts his statement, then it becomes wajib (obligatory) on Zayd to pay her 
the money and her acceptance would be deemed to be the contract of marriage and 
if she accepts it in the presence of witnesses then the marriage will be deemed to 
have been performed correctly and her residence with Zayd will be correct in the 
sight of Allah. (Not only will they be husband and wife accordingly to W 
standards but also no sin will be attached to them because of this. 

e If Khalidah did not present witnesses when she accepted Zayd’s statement, the 
marriage will not be deemed to have been performed and it would not be proper 
for her to live with him. 


SECTION I Si jail 
AUNTS, PATERNAL & MATERNAL WITH NIECE 
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3160. Sayyiduna Abu Hurayrah «sà»; narrated that Allah’s Messenger phe gade ài Lo 
said, “A woman must not be taken in marriage with her paternal aunt. And no- 
woman may be taken in marriage with her maternal aunt.”! 
COMMENTARY: The aunts cover both sisters of father and of mother as well as the 
ancestors, aunts of parents, etc. This hadith speaks only of aunts because perhaps the 
Prophet plu sate Lo might have been asked about them. 
As we know and have seen previously, there are other women who may not be married 
when another of the forbidden degree is TEST a man’s wife. 
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3161. Sayyiduna Ayshah 144)», narrated that Allah’s Messenger plu yaie.a, Lo said, “That 

which is unlawful because of consanguinity is unlawful (also) because of fosterage.”2 
COMMENTARY: What is forbidden by reason of birth (or blood relationship) is also 
forbidden by reason of suckling. 
For instance, just as a real sister is forbidden to her brother so too a foster sister is 
forbidden. There are however, some cases of exception to this rule. Sometimes a difference 
arises between them and this has been discussed previously. 
Allamah (The learned Scholar) Nawawi 4i«>, said that marriage is forbidden by reason of 


1 Bukhari # 5109, Muslim # 33-1408, Abu Dawud # 2066. 
2 Bukhari # 5099, Muslim # 2-2444, Darimi # 2249, Muwatta Maalik #1 (Rada’ ah) 
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fosterage and looking at one another, travelling in company and being alone become 
permitted by the same taken. However, all commands and prerogatives of consanguinity 
are not available to fosterage. In the letter, relatives do not inherit from one another and 
they are not responsible for mutual maintenance. Also, if any of them becomes a slave of 
another, he does not earn an automatic emancipation. Furthermore, if a foster mother kills 
one Whom she suckles, she gets no remittance from retaliation (or qisas). 

In such cases, those foster relatives are exactly like strangers. ' 
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3162. Sayyidah Ayshah 4s á») narrated that her paternal uncle through fosterage 

came and sought permission to meet her. She declined to permit him (admittance to 

her house) till she had first asked Allah’s Messenger eljas či 4o (about it). So, when 
he came she asked him and he said, “He is your paternal uncle. So, let him in.” She 
said (to him) , “O Messenger of Allah, only the woman had suckled me, not the man.” 

Allah’s Messenger plu jadeài o said, “He is your paternal uncle and may visit you.” 

(She added: ) “That was after the veil had been made wajib (obligatory) for us.” 
COMMENTARY: The foster uncle of Sayyidah Ayshah ys à s»; was Aflah. The woman 
who had suckled her was the wife of Abu Al-Qays. He and Aflah were brothers. 

Sayyidah Ayshah ws å s»; wondered how fosterage could be traced to the brother of the 
husband of the woman who had suckled her. So, she was told that the relationship through 
fosterage passed on to the male relatives too of both of woman and her husband. 

The prohibition through fosterage applies to all these relatives on both sides, the woman’s 
and her husband’s 


FOSTER NIECE IS OF FORBIDDEN DEGREE 
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i 3163. Sayyiduna Ali «s >) narrated that he asked, “O Messenger of Allah, why do 
you not like (for yourself) the daughter of your paternal uncle, Hamzah? She is the 
Most beautiful girl of the Quraysh.” He said to him, “Do you not know that 
Hamzah is my foster brother and Allah has forbidden through fosterage what he 
has forbidden through genealogy?”2 
COMMENTARY: Sayyiduna Hamzah «sài»; was the uncle of the Prophet plae ài sho like 
Abu Lahab. He also was the Prophet's pl- jate ài slo foster brother. 





1 Bukhari # 2644, 5239, Muslim # 7-1445, Tirmidhi # 1151, Abu Dawud # 2057, lbn Majah # 1949, 
Musnad Ahmad 6-794, Muwatta 2 (Nikah (wedlock)). 
2 Muslim # 11-1446. 
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Abu Lahab had a female slave named Thawbiyah. She had suckled Sayyiduna Hamzah ,,~; 
«sài and four years later she suckled the Prophet pl jats gho : 
Thawbiyah is the one who had conveyed the news of the birth of the Prophet el~ jale äi slo to 
Abu Lahab who was delighted at the birth of his nephew and set her free. It is reported that 
because of his expression of delight, punishment is softened on him on every Monday by 
Allah because the Prophet el saedi_e was born on this day. 
Four woman had suckled the prophet pl. juteat_ le. They were: 
his respected mother Sayyidah Amna, Sayyidah Halimah sä s»;, Thawbiyah and 
Umm Wayman and female slave of his father the respected Abdullah. 

LIMIT OF SUCKLING 
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3164. Sayyidah Umm al-Fadl + 4,0) narrated that Allah’s Prophet i jateait_do said, 

“A suck or two will not cause (marriage) unlawful.” 

3165. According to Sayyidah Ayshah’s Ws àl v2) version, he said, “One or two sips 

will not make (marriage) unlawful.”2 

3166. According to another version of Sayyidah Umm al-Fadl 4s à .»,, he said, 

“Drawing from the breast once or twice will not render (marriage) unlawful.”3 
COMMENTARY: According to the hadith, prohibition by reason of fosterage occurs on 
three sucklings or more. However, the Hanafis and most ulama (Scholars) hold that 
prohibition occurs on suckling milk even if once whether little or more provide the child 
swallows the milk into its belly and is taken during the age period of suckling. The period 
of suckling is two years according to most scholars including the two disciples Imam Abu 
Yusuf «eai,.2, and Imam Muhammad «+4. , but two years and a half according to Imam 
Abu Hanifah à>; , though the Hanafis observe the verdict of the two disciples. 
The ulama (Scholars) who say that prohibition by reason of fosterage occurs on suckling 
any number of times without distinction cite the verse of the Quran: 


(rr: reisa gK 
{....and your mother who have suckled you} (4: 23) 
He cannot say that fosterage occurs when a child suckles three or more sips. They cite the 
hadith of Sayyidah Ayshah ty 4,,2, (# 3162) that prohibition by reason of fosterage occurs 
as prohibition by reason of genealogy. 
Imam Shafi’I 44>, cites the next hadith (# 3167) to say that prohibition by fosterage is 
established when a child has five sucklings. 


1 Muslim # 21-1451, Ibn Majah # 1940. 
2 Muslim # 17-1450, Tirmidhi # 1152, Abu Dawud # 2063, Nasai’i # 3312, Ibn Majah # 1941. 
3 Muslim # 18-1451, Nasai’i # 3310, Musnad Ahmad # 4-16. 
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3167. Sayyidah Ayshah sä >; narrated that among that was revealed in the Quran 
was (the command) that ten sucklings known (to have been swallowed) made 
marriage unlawful. Then the command was abrogated by five (sucklings) known 
(to have been swallowed). Then Allah’s Messenger pi~ sic ài o died and it continued 
to be recited from the Quran.! 
COMMENTARY: The command about fosterage occurring on ten sucklings was 
withdrawn and the Quranic verse about five sucklings was revealed. Then the recital of 
this verse too was abrogated according to all the sahabah (Prophet's Companions) pes àle?) 
but not according to Sayyidah Ayshah is à s»; Imam Shafi'I ä 4>, maintains that the 
command is still valid, though recital is abrogated. 
However, Imam Abu Hanifah a>, and other ulama Siou say that both recital and 
command of this verse are abrogated. 


SUCKLING AFTER PERIOD OF SUCKLING DOES NOT BRING PROHIBITION 
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3168. Sayyidah Ayshah ‘4 4,2) narrated that the Prophet »ioyate ai Lo came to her 
while a man was with her. He seemed not to like it, so, she said, “He is my brother.” 
He said, “You (woman) must be careful who your brothers are for fosterage results 
from hunger.”2 
COMMENTARY: The Prophet's pl-jaJe ài Le words mean that the commands of fosterage 
apply only when milk is suckled as nutrition to remove hunger. Hence this thing is 
possible only during the period of suckling which is up to two years although Imam Abu 
Hanifah ġa.>, regards it as upto two and a half years. The infant’s food is provided through 
mother’s milk. “ 
_ If anyone suckles after that age that does not qualify him for fosterage relationship. The 
man sitting with Sayyidah Ayshash sä 2; was one such. He had suckled after the age of 
suckling had passed. 
This is why the Prophet pl) ale 41 Jo did not approved of it. (He gave a general edict 
concerning foster relationship.) 
WOMAN'S TESTIMONY ABOUT FOSTERAGE 
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1 Muslim # 24-1452, Abu Dawud # 2062, Nasai‘i i # 3309, Darimi # 2253. 
2 Bukhari # 5102, Muslim # 32-1455, Abu Dawud # 2058, Nasai’i # 3312, Darimi # 2256. 
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3169. Sayyiduna Uqbah ibn Al-Harith «s ä& s»; narrated (about himself) that he 
married the daughter of Abu Ihab ibn Aziz. Then a woman came and claimed that 
she had suckled him as well as the woman he had married. (Thus, they were foster 
siblings) He exclaimed, “I do not know that you had done so. Besides you did not 
inform me (earlier).” And, he sent (someone) to the family of Abu Ihab and asked 
them but they responded that they did not know about the woman having suckled 
their daughter. So, he rode to the prophet ¢l~yaJe dio in Madinah and asked him 
(about what should he do). Allah’s Messenger ¢l- «e411. said, “How can (you keep 
her as your wife when) indeed it has been disclosed (to you) ?” So, Sayyiduna 
Uqbah «sà 2) separated (from) her and she married (another) man.1 
COMMENTARY: Imam Ahmad 4 «>, deduced from this hadith that one woman’s 
testimony is enough to establish a fosterage relationship. | 
However, Imam Abu Hanifah and other scholars stated that proof of suckling is through 
the testimony of two men, or one man and two women, all just people. This hadith 
concerns taqwa (piety) and being on the safe side. | 
So, the Prophet jade à Le did not consider it reasonable for uqbah «s à s»; to keep that 
-= woman as his wife. j 
WOMAN CAPTIVE FROM ENEMY TERRITORY 
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3170. Sayyiduna Abu Sa’eed Khudri «sà»; narrated that on the day of (the battle 
of) Hunayn, Allah’s Messenger ¢l-)«J¢ 41 o sent an army to Awtas (which is near 
Ta'if). They encountered the enemy and fought against them and got the upper 
hand. They took captives (woman among them, too). Some men from the 
companions of the Prophet ¢l-) 4+ 4 io abstained from having sexual intercourse 


with them because they had their spouses who were polytheists. 
Then, Allah, the Exalted, revealed concerning that: 
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{And (forbidden, too) are the married women except those whom your right hands 
possess} (4; 24) : 
(Meaning: women whom you have taken captives in the battle whose husbands are 


in enemy territory). 
These women were lawful to them after they passed their iddah (waiting period).? 


1 Bukhari # 2640. 
2 Muslim # 33-1456, Tirmidhi # 1135, Abu Dawud # 2155, Nasai’i # 3335, Musnad Ahmad 3-72. 
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COMMENTARY: It is not allowed to marry another man’s wife or to have sexual 
intercourse with her. However, women captives of war whose disbelieving husbands are in 
enemy territory may pass their iddah (waiting period) after which sexual intercourse may 
be had with them. In this case iddah (waiting period) means ‘when they have had their first 
menstruation after capture, or, if they are pregnant, they have delivered their child, or, if 
they do not get menses, then after one month. 

Teebi «t.>, has said that Ibn Abbas «+41,» explained this verse (4: 24) to mean that when a 
married slave girls is sold, her marriage breaks. The buyer may have sexual intercourse 
with her after she has had a menstruation: delivered her child, or she has spent one month 
in captivity. 

Other ulama (Scholars) do not agree with him. The marriage of the captive woman does 
not break and the verse does not concern every female slave having a husband. Rather, it 
concerns only those female slaves taken into captivity in a battle. 


SECTION II | cits jail 
WOMEN WHO MAY NOT BE KEPT AS CO-WIVES 
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3171. Sayyiduna Abu Hurayrah «sà s») narrated that Allah’s Messenger poles yAgle ail, glo 
forbade that a woman should be married to the same man to whom her paternal 
aunt is married, or a paternal aunt to the same man to whom her brother’s daughter 
is married, or a woman to the same man to whom her maternal aunt is married, or a 
maternal aunt to the same man to whom her sister's daughter is married.” 
(He also said,) “Neither must the younger (relative) be married to the same man to 
whom the elder is married, not the elder (relative) be married to the same man to 

‘ whom the younger is married.! 


COMMENTARY: The second portion of the hadith emphasizes the first portion. The elder 
relatives are the two aunts and the younger relatives are the nieces. 

If the aunt is already married to a man then he must not marry her niece while she is 
alive. Or, if he divorces her and she has completed her iddah (waiting period) then he 
may marry the niece. 

If the niece is already married to a man then he can only marry her aunt when the niece 
dies or he divorces her and she goes thorough her iddah (waiting period). 

The version in Nasa’I ends at the first portion ‘to whom her sister’s daughter is married.’ 
(The translation of Tirmidhi? of the second portion is: 

‘Neither must the younger sister be married to the man to whom her elder sister is married 
to the m an to whom her elder sister is married nor must the elder be married to the man to 
whom the younger is married already.’ 


1 Bukhari # 5108, Abu Dawud # 2065, Nasai’i # 3293, Tirmidhi # 1129. 
2 Darul Isha’at Karachi. 
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FATHER’S WIFE IS FORBIDDEN 
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3172. Sayyiduna Bara ibn Aazib «+4,,») narrated that his maternal uncle Abu Bardah 
ibn Niyar «s à») came by him carrying a standard in his hand. He asked him, 
“where are you headed?” He said, “Allah’s Messenger pl- jade àt Lo has sent me to a 
man who has married his father’s wife that I might bring him the man’s head.”! 
According to a version: “He has commanded me to sever his head and seize his 
property.” And, instead of ‘maternal uncle’ it has ‘paternal uncle.’2 

COMMENTARY: The standard in the hand of Abu Burdah «sä 2) was a token from the 

Prophet p~ jaleài slo. It showed that he was on a mission. 

Teebi ða>; said that not only did he married his father’s wife, he also believed that it was 

lawful to do it. This was what the pre-Islamic people (of the days of ignorance did). His 

belief was apposed to Islamic + (divine law) and anyone who believes the unlawful to be 

lawful is a disbeliever. He should be eliminated and his property should be confiscated. 
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3173. Sayyidah Umm Salamah «s à»; narrated that Allah's Messenger ploy ae a Lo 


said, “Suckling does not make (married) unlawful unless it (the milk) enters the 
belly and is from the breasts and is done before weaning.”3 


COMMENTARY: The milk enter the belly and satiates the child just as a hungry stomach is 
fed. The milk finds its place in the intestines of the child. 

This is done during the age of suckling which is upto two years or thirty months. After this 
age, prohibition by reason of fosterage is not effective. 

‘The words ‘from the breasts’ are redundant. They merely express a procedure, otherwise it 
is not necessary that she should feed the infant directly from the breasts. She may spoon 
feed the infant or use any other way. That is as good as suckling, if her milk is used. 

This portion is emphasized by the words that it must be done before the time of weaning. 
The jurists say that if a child’s suckling is stopped before the time of weaning then that 
does not mean that the prohibition will not be effective after that. For instance, if a mother 
stops suckling a child but within the age of suckling another woman suckles it, prohibition 
by reason of suckling will be effective from her nevertheless. 

It is also necessary to know that it is not allowed to suckle a child after the time of weaning. 
It is unlawful to use a person’s portion unnecessarily and clearly the use of milk as 


1 Tirmidhi # 1367, Abu Dawud # 4457. 
2 Nasai’i # 3331, Ibn Majah # 2607, Musnad Ahmad 4-292, Abu Dawud # 4456. 
3 Tirmidhi # 1155. 
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medicine after weaning is not allowed. 

The physicians say that a daughter’s milk is good for the eyes of parents. But, some ulama 
(Scholars) say that it is not allowed to use it. Other say that if it is certain that a daughter's 
milk is good for the eyes then it may be used and is allowed. 


HOW MAY A WET NURSE BE PAID . 
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- 3174. Sayyiduna Hajj (pilgrimage)aj ibn Hajj (pilgrimage)aj Al-Aslami +s à s») 
narrated from his father that he asked Allah’s Messenger gly «Je ai eo “O Allah’s 
Messenger ol.) «Je aii lo how may I be relieved of the obligation due on me for 
fostering (me as) a child?’ He said, “A good slave or slave girl.” 
COMMENTARY: The person who asked wished to know how he might reimburse the wet 
nurse. She renders a great service ane must be repaid well with a servant. So service is 
repaid with service. 
PROPHET pt- plet gu RESPECTED HIS WET NURSE 
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3175. Sayyiduna Abu At-Tufayl Al-Ghanawi «s à s»; narrated that he was seated - 
with the prophet e1- jale ài 4o when a woman arrived. The Prophet pl- jate i sho spread 
out his cloak (for her) so that she sat on it. When she departed, the astonishment of 
every one was quelled when) someone said “She had suckled the Prophet ae ži Lo 
ehs.” (She was Sayyidah Halimah «sài s»;.)2 
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3176. Sayyiduna Ibn Umar «+4\,,.2, narrated that Ghaylan ibn Salamah Thagafi 4, 
as embraced Islam. He had ten wives (whom he had married) in pre-Islamic days 
and they too had embraced Islam alongwith him. So the Prophet ply ate a lv 
instructed him to retain four of them and separate from the rest of them.3 __ 
COMMENTARY: This hadith confirms the marriages contracted during the jahiliyah 
(ignorance period) are valid. Hence, the Prophet esate à o did not ask him to remarry 
them. If they were of the prohibited degrees who could not be married at the same time, 


1 Tirmidhi # 1157, Abu Dawud # 2064, Nasai’i # 3329, Darimi # 2254, Musnad Ahmad 3. 45. 
2 Abu Dawud # 5144. 
3 Tirmidhi # 1131, Ibn Majah # 1953, Musnad Ahmad # 4609. 
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they were separated. Besides, only four wives are allowed at a time in Islam. 
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3177. Sayyiduna Nawfal ibn Mu'awiyah +s à .», narrated that when he embraced 
Islam he had five wives. So he asked the Prophet pl-jaJe ài do (about it). He said, 
“Separate one and retain four.” So, he decided to separate the one who had been 
with him the longest (his first wife) and was barren since sixty years. He separated 
from her. 

MARRYING TWO SISTERS AT ONE TIME 
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3178. Sayyiduna Ad-Dahhak Ibn Fayruz (or Firuz ad Daylami) «>, reported that 
his father (Sayyidua Fayruz) «sù „2; narrated that he said, “O Messenger of Allah, I 
have embrace Islam and have two sisters as my wives.” He said, “Choose whichever 
of the two you like.”? | : 
COMMENTARY: Imam Shafi’I à&a) and Imam Maalik sta, contend that when a man 
becomes a Muslim and he has among his wives two sisters who too have become Muslims, 
then he is allowed to keep either of them as his wife, the first wife or the second of them. 
Imam Abu Hanifah «>, says that if he had married both sisters to get her then he is not 
allowed to keep any of them. If he had married them one after the other then he is allowed 
to retain the one he had married first as his wife. He cannot retain the one he had married 
afterwards. 
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1 Bukhari in Sharh us Sunnah (Prophet's pl- jite o practice) # 2289. 
2 Tirmidhi # 1133 (and 1132) , Abu Dawud # 2243, Ibn Majah # 1950, 1951, Musnad Ahmad 4-221. 
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3179. Sayyiduna Ibn Abbas «s à >) narrated that a woman embraced Islam and 
married (a man). But her (first) husband met the Prophet pl- jals ăi lo and submitted 
“O Messenger of Allah, I have embraced Islam and she had known about my Islam. 
(She married another man in spite of that.) ” So Allah’s Messenger pl jade ài o took 
her away from her second husband and returned her to her first (husband). 
According to another version: He said, “She had embraced Islam with me.” So, he 
returned her to him.! 
3180. It is reported in Sharh us sunnah (Prophet's gly ste i’ Jo practice) about a 
number of women (like them): 
The prophet ploy ate à J» returned them because of their first marriage to their 
husbands (respectively) who had embraced Islam alongwith them after their 
differences of religion and native lands. (When one of the spouses embraced Islam 
and moved to Islamic territory and the other resided in enemy territory, so there 
was a difference of religion and residence. But when the other followed suit, the 
Prophet pl- jals à Lo let their previous marriage hold and joined the two again, there 
being no need to renew their marriage contact: ) 
Among these women were: 
The daughter of walid ibn Mughirah. She was the wife of Safwan ibn Umayyah. 
She had embraced Islam (before her husband did) on the day of the conquest of 
Makkah but her husband had kept away from Islam. His paternal cousin wahb ibn 
Umayr «sà»; was sent to him with the cloak of Allah's Messenger pl- jade à slo as a 
token of security to Safwan (that he would not be harmed when he arrived Allah’s 
Messenger ly ate à Jo granted him four months’ respite (to think over) before 
embracing Islam. She stayed with him (he having embraced Islam two months after 
his wife had done). 
(Another woman was) Umm Hakim, daughter of Hirith ibn HIsham and wife of 
Ikrimah ibn Jahl who embraced Islam in Makkah on the day of the conquest of 
Makkah. Her husband, however, kept away from Islam and fled towards Yemen. 
She (got the Prophet's »i~y4:/e41 „Lo permission and after a few days) went to Yemen 
(herself). When she urged him to embrace Islam, he submitted. Their marriage, too, 
was retained. 
(Imam Maalik has transmitted this hadith mursai from Ibn Shihab.)? 


COMMENTARY: The question is whether the marriage of couple would continue as it is if 
one of them becomes a Muslim and the other persists on the religion they had been 


E- 


1 Tirmidhi # 147, Abu Dawud # 2238, Ibn Majah # 1951, Musnad Ahmad 4-271. 
2 Muwata Maalik # 44 (Nikah (wedlock)). 
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following. Mazhar dita) cites Imam Shafi’I #1») and Imam Ahmad 4ia>, as saying that if 
the non Muslim (partner) embraces Islam before the iddah (waiting period) or ‘waiting 
period of the woman finishes (whether husband or wife) , then their marriage will remain — 
undisturbed. It does not matter what religion they had been following (both the same or 
different). One may have been an idol-worshipper and the other a Christian or a Jew. It also 
does not matter whether they resided in Islamic territory or in enemy land, or both were 
divided one here and the other there. 
Imam Abu Hanifah a>, , however, said that they would be separated for one of three reason. 
(i) The days of iddah (waiting period) are over. 
(ii) The Muslim among them urges the non-Muslim to accept Islam, but to no avail. 
(iii) One of them moves from Islamic territory to enemy land, or from enemy land 
to Islamic land. . 
Furthermore, Imam Abu Hanifah «>, says that it is one and the same thing whether 
either of them had embraced Islam before they had had a sexual intercourse or after that. 
(see the Life of Prophet Muhammad ' pl- jals àt Lo 
Ibn Kathir - English translation of seeratun Nabi pla , p 518 - for Ikrimah’s perdon and 
p 525 - for protection to Safwan.) 
(The following is an extract on this subject from siratun Nabi. pl- jade à slo of Allama Shibli 
Nu’mani and Sayid Sulayman Nadvi v2, Era of peace p 300) 
Ikrimah was Islam’s enemy and Abu Jahl’s son. He himself was an arch enemy of the Prophet 
las sacted!, lo in the same way as his father. He fled Makah at the time of its liberation and was 
headed towards Yaman. His wife had become a Muslim. She travelled to Yaman, convinced 
him, turned him into a Muslim and brought him back to Makkah and presented him before 
the Holy Prophet plwj ate dt de, On seeing him, the Prophet sl.yade aL stood up, extremely 
pleased and walked towards him rapidly, his cloak falling down his body in the process.? 
These words came to his lips: 


dic siDL sys 
“Welcome to you, O migrant rider!” 
Safwan ibn Umayyah was a chief of the pagan Quraysh and the staunchest enemy of Islam. 
He was the one who had promised Umayr Ibn Wahb a reward if he killed the Prophet 41 
qlw gate, When Makkah was liberated, he fled to jaddah having resolved to go to Yaman by 
sea. Umayr ibn Wahb submitted to the Prophet el- jale ài „Lo. “O Messenger of Allah! Safwan 
ibn Umayyah is the Chief of his tribe. He has fled out of fear and will plunge himself into 
the sea.” He said, “He is guaranteed security.” The man said, “O Messenger of Allah, is 
there a token of the guarantee that he may trust me?” He gave him his turbgan which he 
took Safwan who said, “I fear for my life over there.” Umayr said, “Safwan you do not yet 
realise how kind and forgiving Muhammad is.” So, he came with Umayr to the Prophet „He 
giv yate ài and his first question was. “Umayr says that you have given me protection?” He 
said, “That is true!” Sufwan said, “Give me respite for two months.” The Prophet 4J¢41 Lo 


1 Darul Isha’at Karachi. 
2 Muwatta Maalik (Nikah ane 
3 Tirmidhi. 
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wy said, “Not two, but four month.” Thereafter, he became a Muslim of his own accord. 
This account is found in detail in Ibn HIsham.! 


SECTION III sth [dai 
THE MUHARRIMAT RELATIVES 
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3181. Sayviduna Ibn: Abbas «+4..», asserted that by reason of consanguinity seven 


kinds of women are prohibited and by reason of relationship by virtue of marriage 
seven kinds are forbidden. Then he recited: 


(rr sr Lush Steal Si Zh 
{Forbidden to you are your mothers....} (the verse 4; 23) 
COMMENTARY: The seven women relatives through genealogy who are of the forbidden 
degrees are: 
mother, daughter, sister, paternal aunt, maternal aunt, brother's daughter and 
sister's daughter. 

The relationship by virtue of marriage called (ste) (Musahirat) or in - laws’ are 
established through marriage. The seven women who are forbidden because of it include 
four who are prohibited for ever. It is never allowed to marry any of them at any time or in 
any condition. They are: 

(i) Wife’s mother or one’s mother - in law. 

(ii) Wife of son and wife of grandson (son’s son) meaning daughter-in-law and 

grand daughter-in-law, down the family tree no matter how law. 
(iii) Wives of father and grandfather and so on up the tree (wives of great 
grandfather...) 

(iv) | Daughter of one’s own wife with whom one has had a sexual intercourse. 
The other three relatives by marriage who are not forbidden perpetually ar e: 

(i) Wife’s sister 

(ii) Wife’s father’s sister. 

(iii) Wife’s mother’s sister. 
The verse of surah on Nisa that Sayyiduna Ibn Abbas «sù s»; recited mentions all the seven 
women relatives by consanguinity and most of those who are forbidden because of 
marriage. The verse reads: 


39 
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{Forbidden to you (in marriage) are your mothers and your daughters and your 
sisters and your paternal aunts and your maternal aunts and your brother's 
daughter and your sister’s daughters and your mothers who have suckled you and 
your foster sisters and mothers of your wives and your step daughters, who are 
under your ward ship, (born) of your wives to whom you have gone in - but if you 
have gone in to them, there is no blame on you - and the wives of your sons who 
are from your own loins; and that you should have two sisters together, except what 
has already passed. Surely Allah is ever forgiving, Merciful} 
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3182. Sayyiduna Amr ibn Shu’ayb lune » reported on the authority of his father who 
from his grandfather (Sayyiduna Abdullah) «+...» that Allah's Messenger 4e ài guo 
es said, “To a man who marries a woman and consummates the marriage, it is not 
lawful to marry her daughter. But, if he did not have a sexual intercourse with her, - 
then he may marry her daughter. And, to a man who marries a woman, it is not 
lawful to marry her mother irrespective of whether he has consummated the 
marriage or not.”1 

COMMENTARY: The prohibition to marry the daughter of one’s wife is in line with the 

verse of the Quran: 
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{And your step daughters, who are being brought up under your care, from wives 
with whom you had intercourse, but if you have not had intercourse with them, 
then there is no harm for you} (4: 23) (that you marry them.) 
The command not to marry the mother of one’s wife, meaning his mother-in-law, 
absolutely, in any case, is borne out from this verse: 


-AS Lally 
{and mothers of your wives (are forbidden to you).} (4: 23) 


1 Tirmidhi # 1120. 
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CHAPTER - VI 
SEXUAL INTERCOURSE záloh 


SECTION I Sia juni 
A WRONG NOTION OF THE JEWS 
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3183. Sayyiduna Jabir « 4) .», narrated that the Jews believed that if a man has 


intercourse with his wife at the vagina but comes (to it) from her rear then the child 
will be squint-eyed. So this verse was revealed: 


stis Jasia i Ss sti 
{Your wives are tillage for you, so come to your tillage as you will} (2: 223) 
COMMENTARY: Wives are like tillage like their produce, children are born to wives. Men 
are at liberty to enter from whichever side and in whatever position they like. However, 


intercourse is only at the vagina, for, only then may it be compared to a tithe. Intercourse at 
the rectum or anus is forbidden not only by Islam but by all religions. It is an unnatural act. 
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3184. Sayyiduna Jabir «s ð s»; said, We. used to practice azl (coitus interruptus). 
Meanwhile, the Quran continued to be revealed (but this practice was not 
forbidden).” 
According to the versioi in Muslim: “This was conveyed to the Prophet l~ sed gle 
but he did not forbid us.” 


COMMENTARY: Az] or coitus interruptus is to withdraw the penis before emission of 
semen. In this way, the woman is prevented from conceiving. 

Ibn Hammam. å «>, said that most of the ulama (Scholars) regard azl to be allowed. 
However, some people including a few sahabah (Prophet’s Companions) 44.) consider 
it as not permitted. In any case, the correct thing is that azl is permitted. It is stated in Durr 
Mukhtar that azl is allowed in expediencies. 

While it is allowed to observe it with one’s female slave without her permission, it cannot 
be practiced with one’s free woman, meaning wife, without her consent. 

If a man is married to someone else’s female slave then he can practice azl with her only 
with her master’s permission. 

Imam Shafi'i àw>) also held that azl may be practiced with one’s wife who is a free woman 


1 Bukhari # 2158, Muslim # 117-1435, Tirmidhi # 2989, Abu Dawud # 2163, Nasai’i, Ibn Majah # 1925, 
Darimi # 2213. 
2 Bukhari # 5208, Muslim # 138-1440, Tirmidhi # 1140, Ibn Majah # 1927, Musnad Ahmad 3-309. 
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only with her consent but no permission is necessary from a female slave whether owned 
or married to oneself. 

Imam Nawawi dia») who was a follower of Shafi’l said that azl is makruh (disapproved) 
because it halts procreation. 
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3185. Sayyiduna Jabir 4..>, narrated that a man came to Allah’s Messenger ate à gho 
ey and submitted that he had a female slave who was their servant and with whom 
he had sexual intercourse but he did not like that she should become pregnant. So, 
he suggested, observe azal with her if you like. But that which is decreed for her 
will come to pass.” After some time the man come and submitted. “The female 
slave has become pregnant. And, Allah’s Messenger el~ jade äi 4o said. “I did tell you 
that whatever is decreed for her would come her.”! 
COMMENTARY: Allamah (The learned Scholar) Nawawi à a>; said that if a woman 
conceives even after observing coitus interrupt is then too the genealogy of the newborn is 
established in the light of this hadith. 
Allamah (The learned Scholar) Ibn Hammam dase) said that the question, whether the man 
who has observed az] may reject the child conceived in spite of observing azl, is complex. 
The scholars say that if a man, having observed azl, inserted his penis in the vagina once 
again without having passed urine, then it is not proper to deny the child so conceived. 
Some drops of semen may have remained on the penis and penetrated into the oval on his 
second insertion. 
It is why Imam Abu Hanifah 44>, contends that if a man has a bath (after having sexual 
intercourse but) before passing urine, and, after the bath, when he urinates he finds drops 
of semen, then he must have a fresh bath. 
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3186. Sayyiduna Abu Sa’eed al-Khudri «4,2, narrated that they proceeded along 
with Allah’s Messenger 41+ 41 Jo on the expedition against the Banu Mustaliq. 
They captured some Arab woman captives, and yearned for women because of 
continued separation from their wives. So, they intended to observe azl (with these 
captives to forestall conception) and decided on that finally, but wondered if they 
could do it (or not particularly) when Allah’s Messenger pi~; aJs ăi o was among 


1 Muslim # 134-1439, Abu Dawud # 2173, Musnad Ahmad 3-312. 
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them and not ask him? Thus they asked him about it and he said, “If you do not 
observe azl, you will not suffer, because every soul that is (destined) to be born till , 
the day of resurrection will be born definitely).”! 
COMMENTARY: Imam Nawawi å>, said that even the Arabs may be taken captives in 
battle. These people of Banu Mustaliq belonged to the tribe of Khuza’ah. 
The Prophet's pl- jate äi Lo words have the word (3!) which could be read (at) (in) or (a!) (an) 
(meaning “you will not lose ...” or “that you observe it, will not harm you...”) 
It makes no difference whether you observe azl or not. In this sense, this hadith does 
not approve azl. 
But wit h the word (əf) (in the second TERO it eee azl. 
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3187. Sayyiduna Abu Sa’eed al-Khudri «sù s»; narrated that Allah's a die 
esale was asked about azl (coitus interrupt us). He said, “It is not from all the 
semen that a child is born. When Allah decides to create something, nothing 
prevents him (from doing it).”2 
COMMENTARY: The question was intended to get permission for practicing coitus 
interrupt us. The Prophet plu sedi, .e explained that a woman does not conceive every time 
a man’s semen drops in her ovary or reproductive organ. It is only when Allah wills that 
the semen and the ova combine to grow a child. So it is Allah’s will that decides whether 
she will conceive or not. If he decrees, then the reproductive process will begin and in spite 
of azl an active drop of semen might find its way into the ovary. 
Of course, Allah has power to create a child even without semen going into the woman’s ovary. 
On the face of it, this hadith does not approve azl. See also the commentary to a previous 
hadith (# 3040 3185). 


3 


— 5 A E Sesto spssatote Ths stunts glod sce man 
J 525 SUS 655 6 dal $2 E eg dals ch chested oat Sess Sasa hs 


(Canolss) 23315 AE FS IMS EY 2655 sLagetsai Goal 
3188. Sayyiduna Sa’d ibn Abu Waqqas «sài s»; narrated that a man came to Allah’s 
Messenger plwyate di to and disclosed that he practiced coitus interruptus with his 
wife. He asked him, “Why do you do it?” The’ man submitted, “I fear for her 
infant.” Allah’s Messenger pluy ale at J said, “If that was harmful then it would 
surely have hurt the Persians and the Greeks!” 
COMMENTARY: It was presumed generally that if a man had sexual intercourse with his 
wife and she conceived a child during the days she also suckled an earlier child then it 
would render the milk poor and harm the infant. Moreover, they also imagined that it 


1 Bukhari # 4138, Muslim # 125-1428, Abu Dawud # 2172, (Maalik) Muwatta # 95 (Talaq). 
2 Muslim # 133-1438. 
3 Muslim # 143-1443, Musnad Ahmad 5-203. 
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would reduce the quantity of milk. So, this man wished to prevent his wife conceiving 
another child during this period of suckling. 
The Prophet p= jateài Lo pointed out to the man that the Persians and Greeks (Romans)! 
Were used to do this thing. Their woman conceived during the period they were suckling 
their infant. Hence, it is not harmful to have sexual intercourse during the period of 
suckling or to conceive a child. | 
Hence, azl is of no purpose. In other words, the prophet p= jale äi o disapproved resort to 
coitus interruptus. 

3 
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3189. Sayyidah Judamah bint Wahb «sä», said that she went to Allah's Messenger 
ein y4le ait Lo who had some people around him. He said to them, “I had intended to 
forbid ghilah. Then I thought of the Greeks and the Persians. Behold! They practice 
ghilah without it causing any harm to their children.” Then, they asked him about 
azl. So, Allah’s Messenger ~ jate ăi 1 said, “That is a quiet burying alive (and a bad 
habit) referred to in this verse: ” 


FA NOAA FEIRE 

{And when the girl-child buried alive is questioned} (81: 8)? 
COMMENTARY: Ghilah is to suckle a child at the same time as the woman is pregnant. 
Nihayah says that it is to have sexual intercourse with one’s wife during the days she is 
suckling her infant The Arabs abstained from this because they imagined that it was 
harmful to their suckling child. The Prophet p= jate ài 2 had also decided to prohibit it but 
he did not because of the example of the Greeks and the Persians 
During the jahiliyah (ignorance period), the Arabs used to bury their new born babies alive. The 
verse cited in the hadith speaks of it. Parents of these girls would be subject to harsh reckoning. 
The prophet pl yale a lo described azl as a kind of burying a child alive. Thus it is better 
and preferable to abstain from azl. 
One day the prophet’s i= jade ài Lo sahabah were assembled. Among them were Sayyiduna 
Ali asà e2). Zubayr «säi s2) and Sa'd «sòi»; besides the amir ul mumineen, Umar «s äis?) 
They discussed azl and the general view was that it was permitted. However, one of them 
remarked that certain people compared it to burying alive one’s own child, saying that it 
was a minor form of it. Sayyiduna Ali «41,2, said that it can be so called only if the child 
begins to breath, meaning if an abortion is forced after the foetus stars living or a live child 
is born and it is buried then that is like burying alive a child. 


1 The Arabic (e321) (Room) is rendered Greeks. | 
2 Muslim # 141-1442, Abu Dawud # 3682, Nasai’i # 3326, Ibn Majah # 2011, Darimi # 2217, Muwatta 
Maalik # 16 (Rad’ah) Musnad Ahmad 6-434. 
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Umar «sà»; said, “May you live long Ali, you have spoken the truth. Accordingly, the juristic. 
ruling also is that abortion is permitted till the foetus is lifeless. It is one hundred and twenty 
days after conception that soul is blown in the foetus after which abortion is disallowed. 

Some people say that these words of the Prophet pl sJed,,l.0 do not point to prohibition of azl 
but to its being makruh (disapproved). It is certainly a resemblance to burying a child alive 
because it is a throwing away of the sperm, the essence of conception leading to child birth. 
Ibn Hammam 4tas>, said that it is correctly reported of Ibn Mas’ ud asà s2 that he compared 
azl to a minor form of burying alive. 

Abu Umamah «sà»; said on being asked about azl that he had never known of a Muslim do it. 
Ibn Umar asai,.2, reported that Umar «4,» beat some people for practicing az. 

Uthman «sà s»; also forbade people from practicing azl (coitus interruptus). 

However, the ulama (Scholars) say of all these prohibitions that they amount to nahi 
tanzihi (which is a prohibition nearer lawful). 


WARNING TO ONE WHO DISCLOSES SECRETS OF HIS WIFE 
WI Sis KUYI EET o ias afe in fadds $6 É gil oalon ) 
a aI J} alt Tlie 535 Uke gl Se ENS Si be El ashy bs Asked 55 


(alweol ss) la Se 53H Sach 
3190. Sayyiduna Abu Sa’eed al Khudri «+.,,», narrated that Allah’s Messenger «ea, 
ei) said, “The greatest trust in the sight of Allah on the day of resurrection...” But 
according to another version: “Surely, the most wicked of all men in the sight of Allah 
on the day of resurrection....is the men who has sexual intercourse with his wife and 
she is locked in his arms, and afterwards, he goes around revealing her secrets.”1 
COMMENTARY: Allamah (The learned Scholar) Teebi stu», said about the greatest trust 
that it is such that one who commits breach of it will be subjected to strict reckoning on the 
day of resurrection. This trust is the private life of husband and wife and their secrets. It is 
great responsibility of the husband to protect his wife from disclosure of her secrets. If a 
man spreads the secrets of his wife then he will be questioned on the day of resurrection. 
Ashraf di», said that it means that treachery in the greatest of trust as measured on the 
day of resurrection, in Allah’s sight is to set people know about one’s wife's secrets. It is 
what shameless people do. They disclose the shortcomings of their wives or the good 
qualities and characteristics of their wives which it is essential to conceal according to # 
(divine law) and etiquette. 
Ibn Maalik stu», said that it applies to both husband and wife. Neither must disclose such 
things of the other as that partner would not like to be known. Such disclosure is treachery. 
In short, this conduct is punishable in the hereafter. 
It would not be incongruous and unprofitable to recount here a didactic event. 
A learned and wise man intended to divorce his wife. The people asked him what 
prompted him to think of that. He said, “How may I disclose her shortcoming?” (If I tell 
you of the reasons, that would amount to revealing her secrets. I cannot do that.) After he 
divorced her, they asked him again, “Why did you do that?” This time he excused himself, 


1 Muslim # 124-1438, Abu Dawud # 4870, Musnad Ahmad 3-69. 
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saying “How may I speak of the defects of a stranger woman?” (This is not proper.) 

Some of the ulama (Scholars) say that this prohibition to the couple to disclose one 
another’s secrets is only when there is no benefit in it and no purpose served. If there is 
some advantage then it is not disallowed. For instance, a husband may be impotent or hard 
to please and uncaring. In such cases, his wife is allowed to complain of these things and 
this is what Allah himself permits; 


sabes) pthoesttay sabe dy 
{And Allah likes not shoutting of evil words except by one who has been 
wronged.} (4: 148) 
(The Urdu translation has ‘making known’ instead of ‘shoutting.’) 


SECTION II | cil aaa 
NO INTERCOURSE DURING MENSTRUATION & NO UNNATURAL ACT 
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3191. Sayyiduna Ibn Abbas «+4... narrated that this verse was revealed to Allah’s 
Messenger plu yateai, Lo: 
Vi 25855 18 25 235 shies 

{You wives are a tillage for you, so come to your tillage as you will} (2: 223) 

Hence, come to it from the front or from behind (to the vagina). But refrain from 

(going into the) anus, and from sexual intercourse during (her) menstruation.1 
COMMENTARY: The words ‘come to it from the front’ refer to coming to the vagina from 
the front, and the words ‘come to it from the behind’ also refer to the vagina but coming 
from. the rear. They elaborate the text (¢%,-!8) {So come to your tillage}. In any case 
penetrate the front, meaning vagina. 


It is absolutely forbidden to commit an unnatural act at the anus. 
Also, it is forbidden to enter the vagina too when the woman experiences her menstruation. 
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3192. Sayyiduna Khuzaymah ibn Thabit «sà s», narrated that the Prophet p1- jaleài sho 
‘said “Surely, Allah is not ashamed of the truth. Do not commit an unnatural act 
with woman through their anus.”2 | 
COMMENTARY: The word haya translated ahsmed is a kind of shyness depicted by a 
change in a person on being blamed. Since any kind of change is not associated with Allah, 
here haya is used figuratively to man ‘to give up.’ Thus: ‘Allah does not give up eee 
the truth and disclosing it.’ 


1 Tirmidhi # 2991, Musnad Ahmad 1/297, Ibn Majah, Dararmi. 
2 Ibn Majah # 1924, Darimi # 2213, Musnad Ahmad 5-213, Tirmidhi # 1167. 
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This is spoken ahead of the subject of the hadith and a warning is sounded that approaching 
a woman at her anus is a forbidden act. It is so bad that even speaking of it is shameful 
though it be to prohibit it. But, it is a question of ¢ (divine law), so must be spoken. 
The prohibition is stronger when practiced between men. 
Teebi dta>) said that the Prophet ply Je ai le did not assert, “I am not ashamed of the 
truth...” but he attributed the words to Allah to emphasise the evil of the act. Those people 
who permit it are misled badly. 
Teebi 44) said that if anyone does it with a woman who is a stranger then he is an 
adulterer. If he does it to his wife or female slave then he perpetrates a grave sin. But he 
will not be stoned to death and will not be awarded the prescribed punishment. However, 
he will be punished definitely. 
Nawawi a>) said that if anyone commits it with his slave then he will come under the 
purview of one doing it to a strange. 
Imam Abu Hanifah 4+», said that both the active and the passive men involved in the 
unnatural acct deserve discretionary punishment. However, if the passive one is young, 
mad or compelled then he will not be punished. 

PERPETRATOR OF UNNATURAL WITH WIFE IS ACCURSED 
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3193. Sayyiduna Abu Hurayrah «+ 4,2, narrated that Allah’s ete we sede dh she 
said, “Accursed is he who approaches his wife eee, her anus.” 
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3194. Sayyiduna Abu Hurayrah «+ 4i,,», narrated that Allah’s Messenger plu jase ait Le 


said, “Surely, Allah will not look (with mercy and kindness) at one who approaches 
his wife at her anus.”? 
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3195. Sayyiduna Ibn Abbas «sà ç»; narrated that Allah’s Messenger pujats ài o said, 


“Allah will not cast a look (of mercy and compassion) on a man who commits an 
unnatural act with a man or a woman at the anus.” 


GHILAH IS FORBIDDEN 
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1 Abu Dawud # 2162, Musnad Ahmad 2-444. 
2 Ibn Majah # 1923, Baghawi in Sharh us sunnah (Prophet's la jileài glo pranca # 2297. 
3 Tirmidhi # 1168. 
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3196. Sayyidah Asma bint Yazid «sà >»; narrated that she heard Allah's Messenger 
play ale ait de say. “Do not kill your children quietly (in a secret way) because gill 
overtakes the horseman and hurls him down from his horse.”! 
COMMENTARY: Do not harm your children through ghilah. It was explained previously 
(hadith # 3189, commentary) that ghilah is to suckle an infant during pregnancy, or to have 
sexual intercourse during the period of suckling. 
The hadith says that ghilah creates an impairment in the temperament of the child. Its 
energy saps, the effect remains upto his adulthood too so that he is weak in the battlefield 
and falls down from his horse. 
So do not observe ghilah lest you be the cause of your child’s destruction. 
However, previously it has been affirmed that ghilah has no adverse effect on a child (for 
example, hadith # 3189). Teebi sia», explains that previously the action of the jahiliyah 
(ignorance period) was rejected that ghilah was the true cause of injury. This hadith speaks 
of ghilah as a general effective agent but the real cause lies in Allah’s hands. Nothing 
happens without his will. Or, we may say that this hadith gives a command of the kind of 
nahi tanzihi, meaning it is nearer lawful then unlawful while the Prophet's puss ande iii lo 
previous saying: 
4.22658) 
“J had intended to forbid ghilah....” is based on prohibition. 
We may also say that both ahadith are based on the ijtihad (independent judgment) of the 
Prophet plu jalod o. When he observed that when the Arabs practiced ghilah, their children 
turned out to be weak, so he forbade this practice of ghilah. But, when he observed that the 
Greeks and the Persians also practiced it without adverse effect on their children, he 
reversed the decision. The hadith (# 3189) of Sayyiduna Judamah upholds this contention. 
SECTION III , jit judi 
CONDITIONAL PERMISSION FOR AZL 
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3197. Sayyiduna Umar ibn Khattab «+4i,,2, narrated that Allah’s Messenger 4¢ 4). 
e; forbade coitus interruptus with a free woman without her permission. 


COMMENTARY: It is a night for one’s wife, a free woman, that azl may not be practiced 
with her without her permission. She might wish to have a child or to enjoy sexual 
intercourse. Both these things are denied to her if the penis is withdrawn before emission. 

As for sexual intercourse with a female slave, her permission is not required to perform azl. 


1 Abu Dawud # 2881, Ibn Majah # 2012, Musnad Ahmad 6. 458. 
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CHAPTER - VII 
CONTINUATION OF PREVIOUS CHAPTER B 


SECTION I Jf jadi 
FEMALE SLAVE MAY ANNUAL HER MARRIAGE ON EMANCIPATION 
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3198..Sayyiduna Urwah «sä»; narrated on the authority of Sayyidah Ayshah isà s>) 
that Allah’s Messenger pljas à o said to her concerning Sayyidah Barirah «e ùi s»; , 
“Buy her and set her free.” Her husband was a slave, so Allah’s Messenger pl- jade ài io 
gave her option (about herself) and she elected to separated herself (from her husband). 
If he were a free man then the prophet ¢l+y4.161,1 would not have given her option.1 


COMMENTARY: The case of Sayyidah Barirah has been recorded in detail in the Kitab 
Buyu. (see hadith # 2877, and commentary). 

She was the female slave of a Jew. Sayyidah Ayshah gedit, 920 y bought her and set her free. Her 
husband was a slave, so the Prophet l- jae ăi uo gave her choice to stay with him to revoke 
their marriage and separate from him because she was a free woman. She opted to separate. 
The last sentence of the hadith seems to be the opinion of Urwah «s å s»;. This coincides 
with the opinion of Shafi’I dia») Maalik diua>) and Ahmad dia>, that after getting freedom a 
female slave has the option to separated from her husband only if he is a slave, but not if he 
is a free man. 

However, Abu Hanifah su», disagrees, He says that she‘has a choice in any case whether 
her husband is a slave or a free man. 
Arguments of the ulama (Scholars) of both sides may be seen in books of fiqh (Islamic 
jurisprudence). 

If both the spouses are set free together then the ulama (Scholars) say that the wife does not 
have the option to revoke their marriage. Also, if only the husband gets freedom then he 
does not have the choice to revoke his marriage, his wife may be a slave or a free woman.? 
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3199. Sayyiduna Ibn Abbas «să», narrated that the husband of Sayidah Barirah .», 


! Bukhari # 2536, Muslim # 8-1504, Tirmidhi # 12157, Abu Dawud # 2233, Nasai’i # 3449, Ibn Majah # 
2073, Muwatta Maalik # 25 (Talaq) , Musnad Ahmad 6-42, Darami # 2289. 
2 See Siratun Nabi Shibli Nu’man (Mutual Dealings Behaviour) v7 p 44. 
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asà was a black slave, named Sayyiduna Mughith «sà ṣ2;. “It is as though I see him 
still going round following her though her streets of Madinah weeping. Tears. 
rolled down to his beard.” The prophet e- salou Le said to Abbas «+4i,.2,, “O Abbas, 
does it not astonish you how much Mughith loves Barirah and how much Barirah 
dislikes Mughith?” The prophet pl s41¢ a lo exclaimed, “Would that you take him 
back!” She asked, “O Messenger of Allah, do you command me (to do this) ?” He 
said, “I only make a recommendation.” She said, “I have no need of him.”! 
(She meant that she was not willing to live with him.) 
COMMENTARY: Some traditions say that Mugith was a free man. In this case it would imply 
that he was an ugly black man like a black slave. Or he was a slave who had been emancipated. 
This hadith speaks of a few things: 
(i) A leader or ruler may make a recommendation for one of his subjects. 
(ii) It is not wajib (obligatory) to accede to the ruler’s recommendation. 
(iii) The ruler has no right to call for an explanation from one who does not accept 
his recommendation. 
(iv) It is allowed to separate from a person because of his ugly looks. 


_ SECTION II gti fuadli 
HUSBAND SHOULD BE SET FREE BEFORE WIFE 
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3200. Sayyidah Ayshah sù», reported that she intended to set free her two slaves 

who were husband and wife. So she asked the Prophet pl- jate ài 42 about it and he 

instruct ed her that she should begin with the man before the woman.? 
COMMENTARY: If the female slave were set free before the male then she would have 
had an option to separate from her husband. This is as stated in the previous commentary. 
Generally, a man tolerates a slave girl as his wife but a woman seems uncomfortable with a 
husband who is a slave. 


FEMALE SLAVE WHO CHOOSES HER HUSBAND CANNOT REPUDIATE 
MARRIAGE AFTER HER FREEDOM 
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3201. Sayyidah Ayshah 4s å»; narrated that Sayyidah Barirah sål +»; was set free 
when she was with Sayyiduna Mughith «+4\,.2, (as his wife). Allah’s Messenger „Le 
gin sale! offered her an option (to let her marriage stay or revoke it). But, he also said 


to her, “If he has sexual intercourse with you, then you will no longer have an 
option” (because that will suggest that you are pleased with him).3 


1 Bukhari # 5383, Tirmidhi # 1155, Abu Dawud # 2231, Darimi # 2292, Musnad Ahmad 1-215. 
2 Abu Dawud # 2237, Nasai’i # 3446, Ibn Majah # 2532. 
3 Abu Dawud # 2236. 
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COMMENTARY: The Hidayah states that if a female slave marries with the consent of her 
master, or he gives her in marriage with her permission or without her permission and she 
gets freedom later on then the option to retain or revoke her marriage rests with her, 
whether her husband is a free man or a slave. 

If she marries someone without her master’s consent and later he sets her free, then upon 
gaining freedom her marriage remains valid. She retains no option to repudiate her 
marriage. The three imams say that if she has married a free man then after gaining 
freedom she has no right to decide on her marriage. 

Ibn Hamman ta», said that the difference of opinion between Abu Hanifah dia», and the 
three imams stems from the varying traditions about the husband of Sayyidah Barirah 4i,., 
as. Both Bukhari and Muslim have the hadith of Sayyidah Ayshah ra,» that the husband 
was a Slave. But they also reproduce the hadith that he was a free man. 

Similar traditions are found also in the four sun an, Trimdhi, Abu Dawud Nasa’i and Ibn 
Majah. Tirmidhi 4ts>, has described the hadith as hasan sahih. 

The three imams 4a», go by the first tradition while Abu Hanifah «s à s»; goes by the 
second. 

Mulla Ali Qari da, has cited this saying of Ibn Hamman å>, in MIrqat in detail. We have 
reproduced only a summary of it.1 


CHAPTER - VIII 
THE DOWER Io 


As Sadaq (dia) is the dower. It is the recompense paid to the woman by her husband 
against the right of wifehood. If a man decides at the time of marriage that he shall not pay 
the dower, then the marriage will not be valid. However, it is not necessary to mention the 
dower at the time of marriage, for it is not a condition, and the husband will haye to pay 
‘mahr mithl (or the proper dower) in this case. 

THE AMOUNT: : (divine law) has not defined any amount of dower as s waji (obligatory) 
not has it mentioned its maximum limit. Rather, it has left it to the means of the husband. A. 
man must determine it according to his ability to pay, However, the minimum limit of the 
dower is specified lest husbands begin to pay very low sums of money towards dower. 
According to the Hanafis the minimum dower is ten dirhams (or 30. 62 gram of silver). If 
any one suggests a dower less than this then it would not be correct. 

Imam Maalik 4a» holds that the lowest possible dower is one fourth dinar. 

Imam Shafi’l #a>, and Imam Ahmad say that whatever is priced - or eligible to be priced - 
may be fixed as a dower. 

DOWER OF THE PROPHET'S lay ale di lo RESPECTED WIVES ye ù s») AND 
DAUGHTER 4i,,2,; Apart from Sayyidah Umm Habibah \+4),.2, among the wives of the 
Prophet el- jate à eo and Sayyidah Fatimah y+4.») among his daughters, the dower of all 
the rest of them was five hundred dirham’s equivalent silver weighing 1 to 10 gram and 
530 grams. The present value is about rupees nine hundred and eighteen only. 


1 Hidayah (commentary on Islamic Laws) v1 pp 108-109 Dar ul Isha’at Karachi. 
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The dower of Sayyidah Umm Habibah ys ăi 2) was four thousand dirhams or four 
hundred dinars. It is equivalent to 12 Kilograms and twenty grams of silver. Its current 
value is Rs.7348. ` 
The dower of Sayyidah Fatimah 4:s å s»; was about one kilogram and seven hundred and 
fifty grams silver. The current value of it is about Rs. 1050. 
(This valuation is not correct in the current times The value keep fluctuating. So, current 
value of silver must be calculated.) (Asghar - meem) 
SECTION I JIN juni 
MINIMUM AMOUNT OF DOWER 
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3202. Sayyiduna Sahl ibn Sa'd +s á», narrated that a woman come to Allah's 
Messenger plj ate ài o (one day ) and said. “O Messenger of Allah, I present 
myself as a gift to you.” She stood there (after saying that) for a long time. But (He 
did not give a response and while he was quit) a man stood up and submitted, “O 
Messenger of Allah, marry her to me if you have no need for her.” So, he asked, 
“Have you anything to give for a dower?” He said, “I have this waist wrapper on 
me and nothing else.” He said, “(Go and) see if you can find something, even an 
iron ring.” He looked for something but could not find any thing. So, Allah’s 
Messenger pjate ài le asked him, “Have you any thing of the Quran with you (in 
your memory) ?” He submitted, “Yes! Surah so and so and surah so and so.” So, he 
said “Indeed, I have given her to you in marriage for what is with you (in 
memory) of the Quran. 
According to another version: He said, “Gol Indeed, I have given her to you in 
marriage, so teach her from the Quran.” 
COMMENTARY: As long as he lived, whenever any woman offered herself to the 
prophet pjate ài 4e and he accepted her gift, she became lawful to him. No dower was 
wajib (obligatory) on him. This was neither permitted to any else not is it allowed now. It 
was among the Prophet's pv yaJea!e peculiarities, being allowed to him exclusively. The 


Quran confirms it: 
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1 Bukhari # 5-135, Muslim # 76. 1425, Tirmidhi # 1116, Abu Dawud # 2111, Ibn Majah # 1889, Darimi 
# 2201, Muwatta Maalik # 8 (Nikah (wedlock)) Musnad Ahmad 5-330. 
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{and a believing woman, if she dedicates herself to the prophet provided the 
` prophet desires to wed her. This exclusively is for you only apart from the 

believers} (33: 50) 
According to- Imam Shafi’] #14», a marriage without dower but only with the word (+s) 
(hibah, gift) was allowed only to the prophet pl .1eai_o, It is not permitted to anyone else. 
The Hanafis contend that marriage with the word hibah is permitted to everyone, but it 
was only for the Prophet el sale, that dower was not wajib (obligatory). Thus, if a woman 
offers herself to a man and he accepts her gift then their marriage will be correct but the 
mahrmithl (proper dower) will be wajib (obligatory) on the man, though the woman does 
not mention any dower or even offers herself without dosing a dower. So, the verse cited 
(33: 50) means according to the Hanafis: 
{This is exclusively for you without a dower being wajib (obligatory) on you} 
AN IRON RING: This stipulation shows that any kind of property may be assigned as 
dower, no matter how insignificant, provided both huskand and wife agree to it. While 
Imam Shafi’I #2, and Imam Ahmad subscribe to t his edict, the ruling of Imam Abu 
Hanifah ð>; and Imam Maalik ia») is mentioned at the beginning of this chapter. The 
Hanafis ai on the hadith of Sayyiduna Jabir «+41,» , in Daraqutni: 
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(Allah’s Messenger pl) 41¢ at te said, “Woman be given away in marriage only to 
their equals and their guardians must give them away in marriage, and a dower less 


than ten dirhams is not reliable.”) 
This is further upheld by the hadith of Sayyiduna Ali «ai,» in daraqutni and Bayhiqi: 


gal 558548 a óY 
(Dower less then ten dirhams is not valid). 

The Hanafis say about this hadith of Sayyiduna Sahl «s & s»; that it is about mahr majjal 
(prompt dower) because the Prophet ply ae a1 Jo used to give part of the dower 
immediately before consummating his marriages to his respected wives y¢* à s23. This is 
why he gave the same command to the man, “Bring whatever you find so that you may 
give something at least to this woman after contracting the marriage, as a dower, 

It is on this basis what some ulama (Scholars) have deduced that a husband must give to 
his wife, after their marriage, but before having sexual intercourse, some of the dower. 

Ibn Abbas «sä v») Ibn Umar ssä v), Zuhri tar), and Qatadah dta>, , ruled on these lines 
they pointed out that when Sayyiduna Ali «sà»; married Sayyidah Fatimah sà s»; , the 
Prophet eljas sho did not let him go to her unless he had paid something to her out of the 
dower. Sayyiduna Ali «4.2, submitted, “O Messenger of Allah, I do not have anything 
with me now.” He said, “give her your armour.” So he gave her his armour. Then, he went 
to her and her dower was four hundred mithqal silver. The Prophet l=; aJe à o had 
instructed him to give out of that an armour’s worth. Hence, these people have ruled that, 
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before consummating the marriage, it is wajib (obligatory) to pay the woman something out 
of the specified dower. The Hanafis say that it is mustahab (desirable), not wajib (obligatory). 
The concluding words of the hadith suggest that the prophet el- sae à suo made ‘teaching of 
the Quran’ as a dower. So, some imams regard it as permitted. But, Imam Abu Hanifah s>; 
4 does not agree that it is allowed. He says about this kind of dower that the marriage will 
be valid but mahr mithl (Proper dower) remains wajib (obligatory) on the husband (to pay to 
his wife). He says about this hadith that the words ‘for what is with you of the Quran do 
not mean ‘a dower’ but their being Muslims - acceptance of Islam - was the reason of their 
marriage. He did not specify that to serve as a dower. 
“So. teach her from the Quran.” This command, too was not binding. Rather, it was a 
recommendation. Hence, this cannot be cited as evidence that the prophet à a>, had 
declared teaching the Quran to serve as a dower. 

AMOUNT OF DOWERS OF THE WIVES ¢#41,..2) OF THE PROPHET plu yale att bo 
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3203. Sayyiduna Abu Salamah «sä», narrated that he asked Sayyidah Ayshah ùi»; 
ye , “What dower had the Prophet pl- jate àt Lo fixed (for his respected «sù»; wives) 
?” She said, “His dower to his wives was twelve ooqiyas and one nashsh.” Then she 
asked, “Do you know what a nashsh is?” He (Abu Salamah) «sä»; said, “No!” She 
said, “Half an ooqiyah and that makes it five hundred dirhams.” 
Sharh us sunnah (Prophet's. g.yaJ¢ ue practice) and other sources have nashsh in 
the nominative case. 


COMMENTARY: Earlier in the chapter, we have spoken on the current weight and usage 
of five hundred dirhams. 

The Shafi'i go by this hadith to say that a dower of five hundred dirhams is mustahab (desirable). 
It must be clarified here that Sayyidah Ayshah 1s ù s»; has mentioned the dower of all 
those of the Prophet's eljas či Lo wives whose dower he had himself determined. As for 
Sayyidah Umm Salamah «s4i,,»,, her dower was fixed by the emperor of Ethiopia. 


SECTION II (gi ua 
HEAVY DOWER DISALLOWED 
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1 Muslim # 78-1426, Abu Dawud # 2105, Ibn Majah # 1886, Darimi # 2199. 
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3204. Sayyiduna Umar ibn at Khattab «s à „>; said, “Beware! Do not be extravagant 
in fixing dower of the women, If it were more honorable in this world and more 
pious in Allah’s sight, then the most qualified (among you) to do it was Allah’s 
Prophet p- jale ài so. I do not know of Allah's Messenger ¢l. Je). marrying any of 
his wives, or giving away any of his daughters in marriage for more then twelve ` 
ooqiyas (as dower).”1 


COMMENTARY: the wore taqwa (piety) (piety) implies a eraser degree of taqwa (piety). 
Allah says: 


aS Se 2X0 5ST 2 
{Surely the noblest among you in the sight of Allah is the most pious of you.} (49: 13). 
Taqwa (piety) entitles one to be distinguished in Allah’s sight. 
A heavy dower is Mot a means of raising one in honour in this world. Rather, it also does 
not raise one in-the sight of Allah. If that is so then why must one indulge in that which 
bears no fruit? ` 
There are three tradjtions about the dower of the wives «sàl s»; of the Prophet plo yale ăi glo. 
On the face of it, they contradict each other. We have seen the tradition of Sayyidah Ayshah 
Ws à 2) (# 3202) and part from this one under discussion we shall see Sayyidah Umm 
Habibah’s «s a s»; hadith (# 3208) which is an exception, for, the Negus of Ethiopia had 
fixed her dower as high as four thousand dinars out of respect for the Prophet pl. sated Lo. 
As for the versions of Sayyidah Ayshah sà >»; and Sayyiduna Umar «să s»), even they 
are not contradictory Sayyidah Ayshah ys 4.2», was precise and mentioned the half 
oogiyah too while Umar «så s»; only gave a round figure. It may also be that Sayyiduna 
Umar «sà»; was not aware of the half ooqiyah or one nashsh. 
It must be borne in mind that Sayyiduna Umar «s à& s»; did not mean to say that there 
cannot be dower higher than that. It is allowed to raise the dower above it. 
BETTER TO PAY PART OF DOWER PROMPTLY 
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3205. Sayyiduna Jabir asà s2; naei that Allah’s Messenger plu sated o said, “If a 


man gives his wife (part of) the dower (as prompt payment) , say two handfuls of 
flour or dates then he has made her lawful for himself.”2 


A dest dj dies ee LAÍS eba A L iso ele SE TD) 


(sie Ullaa) -U cS LIE Mes GU pe ete I shag eile 


3206. .Sayyiduna Aamir ibn Rabi’ah narrated that a woman of Banu Fazarah 
married against a dower of a pair of shoes. So, Allah’s Messenger pl- jade ài Lo asked 


1 Tirmidhi # 1100, Abu DAwud # 2106, Nasa'i # 3351, Ibn eer # 1887, Darimi # 2200, Musnad 
Ahmad 1-41. 
2 Abu Dawud # 2110, Musnad Ahmad 3-355. 
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her, “Are you leased, in spite of your wealth (and property) to give you person (in 

marriage) against a- pair of shoes?” She said, “Yes!” And, he gave her permission.! 
COMMENTARY: This hadith may also be presumed to be about prompt dower. When the 
woman agreed to marry against one pair of shoes, she become rightful to get the mahr 
mithl (Or, proper dower). On being pleased with that she surrendered her right to get 
more, So, the Prophet ps soho Jao gave her permission. 
This hadith is da’if (weak). 

WHEN MAHR MITHL BECOMES WAJIB (OBLIGATORY) - ONE POSSIBILITY 


>Í ge 42 a r 224 
bs $e Jb 335 SIL 2 es SAFES SSE CF Sptabl gghes os ot ds AE EE 5 (VY +V) 


3° 


9 


G3 Saas cS Sigh ais L gles uki Soss Y klaga di daai G k 
E R T 5 SES ipi Vik 


(grisly PLL 9 25129215 she Ul olga) mapata 22 i 31 La F pad 
3207. Sayyiduna Alqamah «>, narrated from Sayyiduna Ibn Mas‘ud «+,,~, that he 
was asked about a man who married a woman but did not determine any dower for 
her and died before consummating the marriage. (He took time to think over it and 
decided through his personal deduction). He said, ‘Her dower is like the dower of 
the women of her family (meaning, her match) , neither less nor more. She will 
observe the iddah (waiting period) as wajib (obligatory) and is entitled to (her share 
of) inheritance.” Thereupon, Magqil ibn Sinan al-Ashja‘I got up and said, “Indeed, 
Allah’s Messenger jade ài 6 had decided the case of Birwa bint washiq a woman 
among us, just as you have decided. So, Ibn Mas’ud «4.2, was delighted with it.2 


COMMENTARY: Allah has bestowed on Ibn Mas’ud «+4!,.») wisdom, foresight and a vast 
understanding of religion. He solved complex issues to be in agreement with the Quran 
and hadith. He took one month to study this issue before giving his verdict which was in 
conformity with what the Prophet ¢lsaed, le had decided in a similar case. So, Ibn Mas’ud 
acai» was deeply delighted on having given a correct judgement. 

In this case, the opinion of Sayyiduna Ali «+ 4 ,.», and some other sahabah (Prophet's 
Companions) ¢¢* 4.2) was that because the marriage was not consummated, the woman 
was not entitled to any dower but it was wajib (obligatory) on her to observe the iddah 
(waiting period) and she deserved to get her share of inheritance, too. 

Imam Shafi’I dta>, gave verdicts. One of these concurred with that of Sayyiduna Ali asà s»; 
and the other with the decision of Sayyiduna Ibn Mas’ud «s 4,2», with which Imam Abu 
Hanifah ditu.>) and Imam Ahmad dita>, agreed. 

WHAT IS MAHR MITHL: It is the same dower as of the women in her father’s family 
who are like her in age, beauty, wealth, time, intelligence, religion, virginity and woman 
hood, knowledge, manner and habits. 


1 Tirmidhi # 1115, Ibn Majah # 1888, Musnad Ahmad 3-455. 
2 Tirmidhi # 1148, Abu Dawud # 2114, Nasa'i # 3521, Ibn Majah # 1891, Musnad Ahmad 4, 279, 
Darimi # 2246. 
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SECTION III ésén jai 
PROPHET'S plu sald, do MARRIAGE WITH UMM HABIBAH «+ii,.2, & HER DOWER 
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3208. Sayyidah Umm Habibah sä») was married to Abdullah ibn Jahsh who died 
in Ethiopia. So, the Negus gave her away in marriage to the Prophet ploy 41 ai > 
paying her a dower of four thousand on his behalf. 
Another version has: four thousand dirhams. 
Then he sent her to Allah’s Messenger ¢l~ 160 with Sayyiduna Shurhbil ibn Hasanah. 


COMMENTARY: The first husband of Sayyidah Ummm Habibah «så s»; is given in all the 
copies of Mishkat as Abdullah ibn Jahsh, but this is wrong. His name was Ubaydullah ibn 
Jahsh. This is what is found in sunan Abu Dawud and other sources. 

The real name of Sayyidah Umm Habibah «sås»; was Ramlah «sd... 

She was the daughter of Abu Sufyan «s à s2; and sister of Mu'awiyah «s à p23. She was 
married first to Ubaydullah ibn Jahsh who had embraced Islam and had emigrated with 
her to Ethiopia from Makkah. There, he apostated, giving up Islam for Christianity. He 
died there. She remained a staunch Muslim. 

The Prophet pljas Ši Lo sent Amr ibn Umayyah Damri «sà 2; to the king of Ethiopia, the 
Negus, whose name was Ashumah asking him to convey his proposal of marriage to 
Sayyidah Umm Habibah säs»). So, he sent his slave girl, Abrahah, to her with the proposal. 
Sayyidah Umm Habibah ys 4 .») accepted the proposal with great joy. She also sent 
someone posthaste to Sayyiduna Khalid ibn Sa’eed, «s å s») her father's paternal cousin, 
requesting him to act as her guardian for the marriage. 

She also presented Abrahah a pair of clothing and a silver ming for bringing her the good, 
auspicious news. 

In the evening, the Negus invited Sayyiduan Ja’far ibn Abu Talib «sài»; and all the Muslims 
who were in Ethiopia. When they were assembled, he deliverd the marriage sermon: 
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Then, he said: 
“To proceed, Allah’s Messenger pl- jats ài has commanded me to conduct his marriage to 
Umm Habibah bint Abu Sufyan. I have obeyed him and have fixed a dower of four 
hundred dinars. I give the four hundred dinars, “placing them before these people.” 
After that Sayyiduna Khalid ibn Sa’eed «+a\,.», delivered this sermon: 
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Then he said: 

“To proceed! I have obeyed Allah’s Messenger pL) ae & and I have married the 
daughter of Abu Sufyan «sà »;, Umm Habibah «+i» 3? to the Prophet pl- jale äi o May 
Allah bless it. (Ameen) l 

After this proposal and acceptance, the four hundred dinars of the dower were paid to 
Khalid ibn Sa’eed «+4... 

The people prepared to depart as the marriage was contracted, but the Negus requested 
them to Stay on saying, “It is the sunnah (Prophet's plu ajo, Lo practice) of the Prophet pXtate 
to serve a meal at a wedding.” Then, he had food served to them after which they 
dispersed to their homes. 

This took place in 7AH. At this time the father of Sayyidah Umm Habiba ys à s»), Abu 
Sufyan was (not a Muslim but) an idolater and a sworn enemy of the Prophet pl- jale ät sho. 
Later he accepted Islam.1 


EMBRACING ISLAM AFFIXES THE SEAL 
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3209. Sayyiduna Anas «+4\,.», narrated that.(Sayyiduna) Abu Talhah «+4,» married 
(Sayyidah) Umm Sulaym 4s ài s»). Islam was the dower between them. (Sayyidah) 
Umm Sulaym 4s äi», embraced Islam before (Sayyiduna) Abu Talhah «så s») did. 
Then he proposed to her and she said, “I have, indeed, embraced Islam. So, if you 
submit to Islam. I shall marry you.” Thus, he embraced Islam and submission to 
Islam become the dower between them.? 
COMMENTARY: Sayyidah Umm Sulaym «sà ç»; was the daughter of Milhan and mother 
of Anas ibn Maalik «sài 2;. She had been married to Maalik ibn Nadr and Anas «sà s»; was 
born to them, but Maalik did not embrace Islam and was killed as an idolater. 
` Afterwards Umm Sulaym embraced Islam. Abu Talhah was an idolater. He proposed 
marriage and she was married to him. 
The Hanafis says that they were married against a dower agreed between them but when she 
married him in keeping with her promise when he embraced Islam, she waived her dower. 
In other words, his submission to Islam was their reason to marry. It was not her dower. 
However, other Imam take the hadith in its literal sense. They regard his Islam as the 
dower arranged between them. 


1 See also the Life of Prophet Muhammad lw yuledi, Le , Ibn Kathir, pp 418-19 (Darul Isha’at Karachi). 
2 Nasa’i # 3340. 
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CHAPTER - IX 
THE WALIMAH OR THE WEDDING FEAST  kedsllolg 


Walimah is the food that is served at the wedding. The word comes from altiyam which 
means ‘getting together.’ So, it is the banquet thrown when the spouses get together. 
WALIMAH’S POSITION IN SHARI’AH (DIVINE LAW): Most ulama (Scholars) say 
that wlimah is masnun, but some call it mustahab (desirable) and yet other regard it as 
~ wajib (obligatory). l 
TIME: They differ also on the proper time of the Walimah. Some ulama (Scholars) say that 
the correct time for it is after consummation of marriage. Some of them put it with the 
contract of the marriage. Another opinion is that it is served at both times - at the marriage 
and after the consummation. 
Some ulama (Scholars) say that it is makruh (disapproved) to serve it for up to two days. The 
most according to them is two days after marriage. Imam Maalik dia», contends that it is 
mustahab (desirable) to serve it for one week. 
However, the very correct thing is that it depends on the husband’s means. If he serves 
only once or for many days and at many times, then he may do it. 
KINDS OF FEAST: It is stated in Majma ul Bihar that there are eight kinds of feast. 
i) Walimah. 

(i) Khars. (»#) 

(iii) = I’dhar. (4s) 

(iv)  Wakirah (,5'5) 

(v) Nagqi’ah (4.3) 

(vi) Wadimah (4-25) 

(vii) Aqiqah. (1s) 

(viii) Madbah. (usu) 
The Walimah is at someone’s marriage, Khars is to celebrate a birth. I’dhar is at a child’ s 
circumcision. Wakirah_is when one’s house is built and ready to occupy. Nagi’ah is when a 
traveller arrives. Wadimah is when one is in distress, so that it might be removed. Agigah is 
when a child is named. And Madbah is any feast that is hosted without any motive. 
All these kinds are mustahab (desirable) with the exception of Walimah which some people 
call wajib (obligatory). 


SECTION I Spi jaii 
COMMAND TO SERVE WALIMAH 
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3210. Sayyiduna Anas «sài s») narrated that the Prophet el- jals à slo observed a trace 
of yellow (saffron) on (the clothing) of Abdur Rahman ibn Awf «sà s23. s0, he asked 


him, “What is this?” He submitted, “I have married a woman for one nawah of 
gold.” He said, “May Allah bless you! Throw a wedding feast though it be only 
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with a sheep.” 

(Nawah also means date seed, so gold equivalent to the seed.) 
COMMENTARY: The Prophet pl; ate à le may have simply asked Sayyiduna Abdur 
Rahman ibn Awf «sà»; the reason for the colour on him, or he may have questioned him 
why he had applied it while men are disallowed to apply perfume. He explained that he 
had not applied in intentionally but it may have dropped on him from his new bride. 
Qadi à a>, said that while a nashsh is twenty dirhams and an ooqiyah forty dirhams 
weight, so nawah is five dirhams in weight. Thus, her dower was five dirhams some 

- authorities say that nawah means nawah tamr or seed of date and this seems more correct. 

In t his case, he may have given gold equivalent to the seed as dower. 
‘Though it be only a sheep could describe the bare minimum, but here it means ‘even if it 
casts too much. In those days, sheep could not be said to represent a minimum amount 
because Muslims were not well-off. They faced dire poverty and observed the sunnah 
(Prophet's pljas ài o practice) with parched barley meal or such other inexpensive things. 
Moreover, even Abdur Rahman ibn Awf «s à s»; was not so with at that time as to be 
expected to regard sheep as a minimum., 
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3211. Sayyiduna Anas «+ 4,.»,) narrated that Allah’s Messenger pljas ù lo did not 
host a Walimah for any of his wives as he did for Sayyidah Zaynab s ài s»; He 
hosted the Walimah (for her marriage) with a sheep.? 


COMMENTARY: The previous contention is proved that when sheep is served in a 
Walimah it is a sumptuous feast and very expensive. 
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3212. Sayyiduna Anas «s à») said that Allah's Messenger ly ale a! Jo hosted a 


Walimah after consummating his marriage with Sayyidah Zaynab bint jahsh. He 
served bread and meat to the people to satiation point.? 


EMANCIPATION AS DOWER FOR WOMAN 
3 $l is Gs Jans 45.5555 Sas SEI plas ale ARARE £5 2 M5 2225 yrr) 


(abe Biro) piss Lele 61 31 
3213. Sayyiduna Anas «+ à .») narrated that Allah’s Messenger plu) «Jc it Lo set 


1 Bukhari # 5148, Musilm # 79-1427, Tirmidhi # 1034, Abu Dawud # 2109, Ibn Majah # 1907, Darimi # 
2204, Muwatta Maalik # 47 (Nikah (wedlock)) , Musnad Ahmad 3-205. 

2 Bukhari # 5168, Muslim # 80-1428, Abu Dawud # 3743, Ibn Majah # 1908, Musnad Ahmad 3. 227. 

3 Bukhari # 4794. 
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Sayyidah Safiyyah ys à s»; free and (after that) he married her. He made her 

freedom her dower. He also host ed a Walimah for her with hays. 1 

(Hays is a mixture of dates, clarified butter and dried curd.) 
COMMENTARY: Sayyidah Safiyah sà»; was the daughter of Huyyay ibn Akhtab who 
was the chief of the tribes of Khaybar, Banu Qurayzah and Banu Qurayzah and Banu Nadir 
when the Muslim defeated the Jews and conquered Khaybar, she too was among the 
captives, and was given to the prophet pluyale dite as a female slave. He set her free and 
married her so that she earned the highest honour of the world and religion. 
IS IT ALLOWED TO REGARD FREEDOM AS A DOWER: There are different views 
about whether freedom of a woman may serve as her dower. Some sahabah (Prophet's 
Companions) «44,» and some ulama (Scholars) abide by this hadith and hold that a slave 
girl’s emancipation may be regarded to be her dower. However, another section of the 
sahabah (Prophet’s Companions) 44,2, and ulama (Scholars) hold that it is disallowed to 
do so. The Hanafis are among the latter. They say about this hadith that this is an 
exceptional case, exclusive for the prophet gi ea). but not allowed to anyone else. 
It is stated in Sharh Hidayah that if a man sets his female slave free on condition that 
against her freedom she should marry him and she agrees to it (no dower being payable ) 
then setting her free would be correct. However, as for as her marriage is concerned, she is 
at liberty. If she marries the man t hen it will be wajib (obligatory) to pay her mahr mithl (the. 
proper dower). 
Hays is a sweet dish prepared from dates, clarified buter; cheese etc. 


THE WALIMAH OF SAYYIDAH SAFIYAH säits 
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3214. Sayyiduna Anas «+ 4 ,», said that the Prophet pis «Je st Lo halted for three 
nights between Khaybar and Madinah after his marriage with Sayyidah Safiyah s») 
ys à Anas «säi >) invited the Muslims to his Walimah which had no bread and no 


meat. He had some table spreads placed. Then dates, dried curd and clarified butter 
were laid on them.? 


COMMENTARY: The previous hadith had a word hays. This hadith mentions its ingredients. 
THE WALIMAH OF ONE OF THE WIVES 
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3215. Sayyidah Safiyah bint Sahaybah seal», said that the Prophet pls sate aide host 


1 Bukhari # 5169, Muslim # 84-1365, Tirmidhi #1115, Abu Dawud # 2054, Nasa‘i # 3342, Ibn Majah # 
1958, Musnad Ahmad 3-99. 
2 Bukhari # 4213, Nasa’i # 3382, Musnad Ahmad 3-264. 
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ed a Walimah for one of his wives (probably, Umm Salamah) «s ži 2) with two 
mudds of barley.! 


ACCEPT INVITATION TO FEAST 
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3216. Sayyiduna Abdullah ibn Umar «sà», narrated that Allah's Messenger 4641.0 
e-s said, “When one of you is invited, to a Walimah, he must go to it.” 


According to another version in Muslim: “He must accept (the invitation) be it a 
Walimah or another (feast) like it.” 2 


COMMENTARY: Another feast could be one of these to celebrate circumcision, aqiqah, etc. 
Thus Walimah stands only for wedding feast. 

Some people say that it is wajib (obligatory) to accept the invitation to a Walimah. If anyone 
does not attend it without any excuse then he commits a sin in the HERE of the words of the 


prophet plu sate di, Lo: 
J3455 sai ge DS zA 


_ “He who rejects an invitation has indeed disobeyed Allah and his Messenger.” 
Some ulama (Scholars) say that it is not wajib (obligatory) to accept it, but mustahab 
(desirable). Moreover, to accept an invitation is to attend it. As for having the meal, if he is 
not fasting then it is mustahab (desirable) to eat. 
_ As for other invitations besides Walimah, it is mustahab (desirable) to accept. 
Teebi 44>) and Ibn Maalik i>) hold that whether it is wajib (obligatory) or mustahab 
(desirable), some reasons are there to reject or not attend it. They are: 
(i) The food is likely to be unlawful. 
(ii) _ . Only the rich are invited, 
(iii) One of the invitees is likely to be harmful or is a Gisapieeabic person. 
Thus, if anyone does not accept an invitation in such cases, then it does not mater. 
Also, if a person is invited only to flatter him, or to word off any possible harm from him, 
or to earn a worldly favour from him, then this invitation must not be accepted. 
Similarly, the invitation need not be accepted if prohibited things like wine are served there, 
or dance and singing or such tings as disallowed by Shari'ah (divine law) are organized. 
The foregoing also covers an invitation where silk is spread on the ground. 
We must remember that most of the invitations today are not without the foregoing evils, if 
not all then most of them. 
Therefore, the Sifis say that azlah (or staying aloof or separated) is now lawful. Rather, 
now a days isolation or seclusion is wajib (obligatory). 
Hence, if a person exercises caution and prefers to be secluded not attending any gathering 
or invitation, then it is better for him to practice seclusion. 


1 Bukhari # 5172, Musnad Ahmad 6-113. 
2 Bukhari # 5173, Muslm, # 16-1429, Darimi # 2205, Muwatta Maalik # 49 (Nikah (wedlock) Abu 
` Dawud # 3736, Ibn Majah # 1914, Musnad Ahmad 2-22. 
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3217. Sayyiduna Jabir «sài s»; narrated that Allah's Messenger pl jate ài so said, When 
any of you is invited to a meal (of a wedding or like it) , he must go it to it. There, If 
he likes, he may eat or if he likes, he may abstain”! 
COMMENTARY: While accepting an invitation may be wajib (obligatory) or mustahab 
(desirable) eating food there is mustahab (desirable) only and that too if one is not fasting. 
Ibn Maalik 44>, said that the command to accept an invitation is of the kind of wajib 
(obligatory) provided the invitee has no excuse. If he has an excuse then he may not go. 


VERY BAD TO INVITE ONLY THE RICH 
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3218. Sayyiduna Abu Hurayrah «sä „>; narrated that Allah’s Messenger pl»; ade dil Lio 
said, “The worst (kind) of food is the meal at the Walimah to which the wealthy are 
invited while the poor are ignored. If anyone skips an invitation (without an 
excuse) then he disobeys Allah and His Messenger.”? 
COMMENTARY: This hadith does not mean that this is the only food of the worst kind. 
Indeed, some may be worse than this food. Thus the words 


‘The worst of men is he who eats by himself.’ 
imply that this class is the worst. There can be many of them. 
This hadith does not condemn Walimah itself but questions the one that is exclusive for the rich. 
Those authorities whọ say that it is wajib (obligatory) to accept an invitation cite this hadith. 
But, a majority of u lama hold that this hadith emphasizes it as a mustahab (desirable). 


SERVING FOOD THE GATE CRASHER 
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3219. Sayyiduna Abu Mas’ud Al-Ansari narrated that a man of the ansar whose 
kunyah was Abu Shuayb had a slave (or servant or a young boy) who sold meat. 
(one day) he said to him, “Prepare for me food that will suffice five people that 


1 Muslim # 105-1430, Abu Dawud # 3140. 


2 Bukhari # 5177, Muslim # 107-1432, Abu Dawud # 3742, Ibn Majah # 1913, Darimi # 2066, Muwatta 
# 50 (Nikah (wedlock)) , Musnad Ahmad 2-241. 
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might invite the prophet lye» as the fifth of the five (meaning, four others).” 
Thus he prepared a little food for him. Then he came (to the Prophet piyateai do and 
invited him (with four others). A man followed them. So, the prophet ply ate ai to 
said (when they came to his home) , “O Abu Shu’ayb, a man has followed us. If you 
wish you may permit him to join us (for the meal) , but if you like you may leave 
him (at the door, outside). He said, “No, rather, I shall permit him (to join us).”1 


COMMENTARY: It is not allowed to anyone to go to some other person’s feast uninvited. 
It is not allowed to a guest, too, to take along one who is not invited. If the host has given a 
general permission or the guest known that the host will not object then he may take along 
someone who is not invited. Thus hadith tells us other things too: 


(i) It is not allowed to enter a person’s house without his permission. 

(ii) If a person invites a limited number of people and if an uninvited man goes 
with them, then the guests must as.a mustahab (desirable), seek the hosts 
permission for him. 


(iii) It is mustahab (desirable) for the host to not prevent an uninvited guest from 
eating unless the guests are inconvenienced. If a person is turned away 
without eating for some reason, then he must be dealt with politely and it is 
better that he is given some food if he deserves it. 

Sharh us sunnah (Prophet's plus ale č le practice) also says that it is not allowed to an 
uninvited person to join the feast. 

Some ulama (Scholars) say that if a person invites someone and placing the food before 
him makes him owner of the food then the guest has authority to eat it, or feed it to any 
other man, or take it home. But, if the host lays the table spread and places the food on it 
then it is a sign that he has not made the guest owner of the food. He only permits him to 
eat there at the table spread. What ever is leftover, the host will take it away. Hence the 
guest must sit and eat according to procedure and custom. He may neither take any of it 
home nor feed another person. 

It is highly laudable for people sitting around the dining mat to keep moving the platters in 
front of each other on the same mat. If there are more dining mats, guests on one dining 
mat must not offer the platters. To those on another mat. 


SECTION II cgi jai 
WALIMAH OF SAYYIDAH SAFIYAH sàs»; 
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3220. Sayyiduna Anas «+4!,,», said that the Prophet pl- «Jel. gave the Walimah for 
Sayyidah safiyah sä»; with fine flour and dates.? 
COMMENTARY: A previous hadith (# 3213) about her mentions her Walimah wit h hees. It 
means that both these things were served in the Walimah of the Prophet's lw ate ail ue 
marriage spoke of what they found. l 


1 Bukhari # 5461, Muslim # 138-2036, Tirmidhi # 1101, Darimi # 2668, Musnad Ahmad 4-121. 
2 Tirmidhi # 1097, Abu Dawud # 3744, Ibn Majah # 1909, Musnad Ahmad 3/110. 
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PROPHET ol yea 2 ABSTAINED FROM WORLDLY THINGS 
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3221. Sayyiduna Safinah «4,2, narrated that Sayyiduna Ali Ibn Abu Talib «sù ss) 
had a guest for whom he prepared food. Sayyidah Fatimah ys à ,», remarked, 
‘would that we invited Allah’s Messenger pl jale à Lo and he ate with us!” So, they 
invited him. He came (and as he entered the house) and put his hands on the 
handgrip of the doors, he saw an adorned curtain hanging at the extreme of the 
house. So, he returned (from the house). Sayyidah Fatimah + 4 .,>, said that she 
pursued him and submitted, “O Messenger of Allah, what made you turn back?” 
He said, “It does not behave me, or (for that matter) any prophet, to enter a house 
that is adorned.” 
COMMENTARY: The Arabic word in the text is qiram (13) It means ‘a curtain.’ There may 
not have been a picture on it but it had covered the wall in such a manner as the stage of a 
bride and bridegroom is decorated and covered with curtains. This is an unnecessary 
demonstration of the worldly minded and the affluent. The Prophet pl yateai lo turned back 
on seeing it, thereby indicating that it was not proper to decorate Walley the useless 
adornment of the world will cause less in the hereafter. 
GATE CRASHERS CONDEMNED 
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3222. Sayyiduna Abdullah ibn Umar «sà», narrated that Allah’s Messenger a1¢4i,0 
wy said, “He who is invited (to a meal) but does not accept it has, indeed, 
disobeyed Allah and His messenger. And he who enters (someone gathering) 
uninvited goes in like a thief and returns like a plunderer.”? 
COMMENTARY: A thief enters someone’s house furtively. So does the uninvited guest. 
Both commit sin. 
The Prophet pl. yatea_ Le taught his ummah two basic manners. 
(i) To fails to accept an invitation without reason is a sign of arrogance. 
(ii) To go uninvited to an invitation or function is shameless and a sign of greed. 


IF TWO INVITATIONS ARRIVE AT ONE TIME 
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1 Abu Dawud # 3755, Ibn Majah # 3360, Musnad Ahmad 5-220. 
2 Abu Dawud # 3741. 
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3223. A man from among the companions «sà»; of Allah's Messenger gl- jade àt sho 
narrated that he said, “When two people invite at the same time, accept the 
invitation of the person whose door is nearer (to your house).But, if one of them 
precedes (the other). Than accept the invitation of him who has preceded.” 

COMMENTARY: If the invitee can attend both invitations then he must attend both. If two 
neighbours invite at the same time then the nearest neighbour's invitation is accepted. If the 
inviters are far off then other considerations take effect, like familiarity, reconciliation and 
rights. One who is more known, more pious or has more right than the other will be preferred. 
In the same way, if two students come to a scholar at the same time as two men who wish 
to know an answer to a problem or an issue then he must first attend those who had come 
to him before the others. 


OSTENTATIONS WEDDING FEASTS FOR MANY 
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3224. Sayyiduna Ibn Mas’ud «+4,.», narrated that Allah’s Messenger plesale ài o 
said, ‘To serve food (of the wedding feast) on the first day in just; on the second 
day, it is a sunnah (Prophet's gliwysJ¢ 4) Je practice); but on the third day, it is to 
make oneself heard. If anyone yearns to make himself heard, then Allah will 
make him heard.” 
COMMENTARY: On the first day, the wedding feast is sunnah muwakkadah (emphasized 
practice of Holy Prophet ploy ale 41 sho). Those who say it is wajib (obligatory), then the (+) 
‘just’ in the hadith implies wajib (obligatory). 
If anyone invites on the second day then it is sun nah and mustahab (desirable). 
However, if anyone goes on to invite on the third day too then clearly he is showing off 
and wants to become popular and heard. ON the day of resurrection, Allah will have it 
proclaimed about him that he was a liar and a forger. He will be debased before all the 
creatures. Teebi dts.» said that when Allah bestows a blessing on someone then he must be 
grateful to him . (For instance, if he marries then he must invite people to a Walimah). 
This may be done on the first or second day. Thereafter, “It is makruh (disapproved) to accept 
an invitation. 
This hadith contradicts the contention of the Maalikis that it is mustahab (desirable) to hold 
the Walimah for seven days. | 


FORBIDDEN TO PARTAKE OF FOOD OF THE ARROGANT WHO VIE WITH ONE 
ANOTHER 
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1 Abu Dawud # 3756, Musnad Ahmad 5-407. 
2 Tirmidhi # 1099. 


323 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


3225. Sayyiduna Ikrimah «s à s»; reported that Sayyiduna Ibn Abbas «s à >, 
narrated that the Prophet pljas åt lv forbade partaking the food of the two people 
who compefe with one another (being boastful).! 
COMMENTARY: These are two people who compete to cook more food each aiming to 
outdo the other in food and having more guests. We are instructed not to participate in 
their feasts. 
These days care is not exercised. IN ancient times, learned men avoided such functions 
when they had doubts about the sincerity of the inviters. 
SECTION III ¿Jún jafi 
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3226. Sayyiduna Abu Hurayrah «sà s») narrated that Allah’s Messenger el yale ai Lo 
said, “The invitation of such two people should not be accepted as compete with 
one another (to prepare food). And, their food should not be eaten.” Imam Ahmad 
Sia) explained that it is about the two who vie with one another to provide a meal 
proudly and ostentatiously.? 
REJECT THE INVITATION OF THE SINNERS 
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3227. Sayyiduna Imran ibn Husayn «sài s»; said that Allah's Messenger glo yale dt lo 
disallowed that invitation to meal by an indecent, (sinful or rebellious) person 
should be accepted.3 . 
COMMENTARY: The Arabic word (g~t) (sinner or rebellious) is one who is involved in sin 
in any way. His invitation must not be accepted. Most of them are cruel and unjust. They 
appropriate properties of the people forcibly. It is forbidden to eat their food. Besides, 
accept their invitation is tantamount to pleasing them and honouring them. This conduct is 
contrary to Shari'ah (divine law). 


DO NOT PROBE LAWFULNESS OF THE FOOD OF THE PIOUS 
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3228. Sayyiduna Abu Hurayrah «+ i s»; narrated that the Prophet plojate ài o said, - 
“When any of you goes to his Muslim brother he should eat his food without 
probing ad drink from his water without probing (how is it and from where?) “4 


Bayhagi transmitted these three....a Muslim would necessarily provided the lawful. 


1 Abu Dawud # 3745. 

2 Bayhaqi # 6018 Sha’b ul Eeman 

3 Bayhaqi Shab ul Eeman # 5803 

4 Bayhaqi in Shab ul Eeman # 5801. 
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CHAPTER - X 
VISITING WIVES BY TURNS prada log 
If a man has more wives than one then it is wajib (obligatory) to determine visits to them one 


after the other. He must go to them by turns. Some things must be borne in mind, for 
instance: 


(i) Once the visits to each wife are determined, it is not allowed to go on the 
appointed night to another wife (other than the one whose turn it is). 
(ii) It is disallowed to-visit two wives on one night. But, if they consent and are 


prepared for that, then one may visit both of them. It is said about the 
Prophet el» jae ži Lo that on one night he had sexual intercourse with more 
of his wives than one, because till then it was not wajib (obligatory) to fix 
visits to one’s wives. Or, he had his wives permission in this regard. 
Besides, the Hanafis say that it was not wajib (obligatory) on the Prophet 
ein sale it to fix his visits to his wives, but he had determined his visits on his 
own out of kindness for his wives. 

(iii) The wives do not enjoy the right of visits during a journey. It is not necessary 

-to be mindful of these visits but it all depends on the husband’s discretion to 

take along on the journey any of his wives. However, the better course is to 
draw lots among them to accompany him on the journey. 

(iv) For a resident, the visits cover the nights while days are secondary to them. 
However, if anyone is occupied during the night then his visits cover daytime 
(for example, a guard who is on night duty will determine visits to his wives 
by days and nights will be secondary to days. 


EQUAL TREATMENT: According to Durr Mukhtar, it is wajib (obligatory) on a man with 
many wives to share his visits to them by night and to feed and clothe them equally. But, it 
Is not wajib (obligatory) to have or not have intercourse with them, and to love them equally; 
yet it is mustahab (desirable) to do so. 

A woman’s right to have sexual intercourse with her husband elapses after having it once. 
The husband is free to decide on the question of sexual intercourse with his wife. However, 
fidelity demands that he must have sexual intercourse with her now and then. It is not proper 
for him to put it off for the period of eela (which is four months) unless his wife so desires. 

A husband must stay with each of his wives one day and one night. But, being equal and 
fair in necessary only for the nights. Thus, if a man goes to one of his wives after (the salah 
(prayer)) of maghrib and to another after (the salah (prayer)) of isha (on her turn) then his 
action is not fair and he has not given them equal treatment. 

A man must not have sexual intercourse with one of his wives on the night his visit is 
scheduled for another wife and not for her similarly, he must not go to a wife on an 
unscheduled night on which he ought to have been with another. However, if she is ill, 
then he may go to her on a sick visit. Rather, if she is seriously ill then it is allowed to stay 
with her even when it is not her turn till she regains health or dies, provided she has no one 
else to look after her and share her grief. 

If the husband himself is ill, then he may call to him each of his wives on the nights he is 
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due to visit her. 
SECTION I Ji jai 
THE NUMBER OF WIVES OF THE PROPHET lu sated Lo 
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3229. Sayyiduna Ibn Abbas «+ a,.>). stated that when Allah’s Messenger pi~ sales i 
died, he had nine wives. He used to visit eight of them equally.1 
COMMENTARY: The Prophet ¢lwsate it te has eleven wives. This hadith mentions aiy 
those of his wives who were alive when he died. They were: 
(i) Sayyidah Ayshah iesi»). 
(ii) Sayyidah Hafsah cai»). 
(iii) Sayyidah Umm Habibah yst s»). 
(iv) Sayyidah Sawdah sàl»). 
(v) Sayyidah Umm Salamah sälg). 
(vi) Sayyidah Safiyah säi s»). 
(vii) Sayyidah Maymunah sai»). 
. (viii) Sayyidah Zaynab bint Jahsh säl s»). 
(ix) Sayyidah Juwayriyah sàs»). 
Of these nine, Sayyidah Sawdah 4 +41,.2, had surrendered her turn of his visits to Sayyidah 
Ayshash säs»; willingly of her own accord. 
The Prophet ply ate à slo visited Sayyidah Ayshash ws à»; also on days when he was 
scheduled to visit Sayyidah Sawdah sàl»; , as the next hadith tells us. 


A WIFE MAY ASSIGN HER TURN OF VISITS TO HER CO WIFE 
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3230. Sayyidah Ayshah s à s») narrated that when Sayyidah Sawdah ys àù >, 
advanced in years, she said, “O Messenger of Allah, I assign to Ayshash the day of 
your visit to me. 
So, Allah’s Messenger determined two days for Sayyidah Ayshah sä 2; her own 
and Sawdah’s? 
COMMENTARY: Sayyidah Sawdah sù»; was the daughter of Zam’ah. Her mother was 
Samus. She had been married to Sayyiduna Sakran «s à »;. Both of them had embraced 
Islam during the initial days of the Prophet’s mission. They had emigrated to Ethiopia. 
When her husband, Sakran «s à 2, died, the Prophet gly ale ai le married her after the 
death of Sayyidah Khadijah «4a,» After that the Prophet plu yale ai e married Sayyidah 


1 Bukhari # 5067, Muslim # 51-1465, Nasa’i # 3197, Musnad Ahmad 1-231. 
2 Bukhari # 5212, Muslim # 47-1463, Ibn Majah # 1972, Musnad Ahmad 6-76. 
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Ayshah isät»). She died in the era of Sayyiduna Umar «+41,.2, or Sayyiduna Mu’awiyah 


adil.» . She was buried in Madinah. 


The jurists say that if a man’s wife surrenders her husband’s visit (to her) to her co-wife 
then it is allowed provided her husband has not bribed or compelled her into doing it. 


Moreover, this woman is permitted to withdraw her offer whenever she chooses. 
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3231. Sayyidah Ayshah w: s»; narrated that Allah's Messenger pl- jats ài o used to 
ask during his illness that led to his death, “where shall I be tomorrow?” Where 
shall I be tomorrow?” He intended to ask about the day of Ayshah sä»; (out of 
love for her and waiting for her day). His (respected) wives (sense sing his internal 
restlessness) gave him permission to stay where he liked. So, he stayed in the house 
of Ayshah 4,» till he died near her.1 


COMMENTARY: He asked every day where he would be on the next day to know about 
his visit to Sayyidah Ayshah ys 4 2, and to get their permission to stay there. They 


permitted him to stay there. 
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3232. Sayyidah Ayshah \4!,.») narrated that whenever Allah’s Messenger ale ài sho 
ey intended to embark on a journey, he cast lots among his (respected) wives à»; 
as (to select the one who would accompany him). Hence, the one whose name was 
drawn, she went out with him.” 
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- 3233. Sayyiduna Abu Qilabah °ùa>; reported that Sayyiduna Anas «săi s») narrated 
that it is a sunnah (Prophet's gioyaJe i J practice) for a man who marries a virgin 
over his previous wife who had been a widow or a divorcee that he should stay 
with her for seven nights before sharing visits between them. And if he marries a 
divorcee or a widow the he must stay with her for three nights before sharing visits 
between them. 


1 Bukhari # 5217, Muslim # 84-2443. - 
2 Bukhari # 2688, Muslim # 56-277, Ibn Majah # 1970, Musnad 6-269. 


3 Bukhari # 5214, Muslim # 44-1461, Tirmidhi # 1139, Abu Dawud # 2124, Musnad Ahmad 2-178. 
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Abu Qilabah à a>) said that if he wished, he could say that Anas «s à 2; had 
narrated this hadith (in a marfu form) from the Prophet pL» jals ài Lo. 


COMMENTARY: Imam Shafi’I 4ta>, goes by this hadith and says that if a man has some 
wives or one wife and he again marries a virgin then he must stay with her seven nights 
and then resume sharing nightly visits among his wives. If he marries a thayb (who is a 
widow or a divorced woman) then he must stay with her for the first three nights and then 
resume sharing visits among the new and previous wives night by night, equally. 
However, Imam Abu Hanifah a>, holds that there is no difference between the virgin and 
the thayb (a previously married woman) They are all at per as for as sharing visits is 
concerned. He goes by both the ahadith (# 3225, 3226) of Section II of this chapter. They 
make no such difference. He explains this hadith to mean that a man who is already 
married takes aņother wife then depending on whether she is a virgin or a previously 
married woman he will stay with her for the first seven or three nights and then the same 
number of nights with each of his previous wives before resuming the normal visits of one 
night to each. 

The concluding words of Abu Qilabah 4>; mean that when a sahabi «sàr»; says, ‘it is a 
sunnah (Prophet's gl y4l¢di,.0 practice)’ then he means ‘this hadith is marfu.’ 
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3234. Sayyiduna Abu Bakr ibn Abdur Rahman «+ 4 2, narrated that Allah’s 
Messenger pljas à Lo married Sayyidah Umm Salamah y= à 2). On the morning 
following, he said to her, “There will be humiliation for your family about you so if 
you wish then I shall stay with you for seven nights and then seven (each) with 
them (meaning the other wives) but if you wish, then three nights with you and 
then.. make rounds (with the others). She said, “three nights!” 

According to a version: He said to her, “For the virgin are seven nights and for the 
thayb (Previously married) are three nights.”! 
COMMENTARY: Sayyidah Umm Salamah + 4 2, was a thayb (a previously married 
woman). So, according to Shariah, he could stay with her for three nights and then stay with 
each of his other wives three nights. After that the routine of one night each would be 

resumed. But, he did offer to stay seven nights with her if she took three nights as an affront. 
Sayyidah Umm Salamah \+ 4,2, preferred to abide by Shari’ah (divine law) and to respect 
the disposition of the Prophet pl yaleaii_ she opted for the three nights of the thayb. 


SECTION II st Jail 


NO ONE IS BOUND TO LOVE ALL HIS WIVES ALIKE 
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1 Muslim # 42-1460, Abu Dawud # 2122, Darimi # 2210, Muwatta Maalik # 14 (Nikah (wedlock)). 
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3235. Sayyidah Ayshah ys à»; narrated that the Prophet pluyate di te did always 
share his time equally with his wives (and justly). And, he prayed (after being fair 
to them) , “O Allah, this is how I share what I own. Hence, do not blame me about 
what you own and I do not own.”! 
COMMENTARY: The Prophet el-yal¢ a), said in his prayer that he tried to be fair to his 
wives in sharing visits to them and in providing them their needs from whatever was in his 
power. But, he could not love them equally for that was not in his power, so he should not 
be questioned about it. 


WARNING TO THE ee WITH HIS WIVES 
Janes i5 SIA ASI Le 258 15) JG che sse Ai Je pil of Eich yl EE (rr) 


(gla 9 dale cel 5 SLisl s 251oq21 5 cde sil olyr) alaska astail c 35 ols Keds 
3236. Sayyiduna Abu Hurayrah narrated that the Prophet pljas äi lo said, “When a 


man has two wives but he is not just to them, he will come on the day of 
resurrection with half his body sagging.”? 


COMMENTARY: To be equal to all wives is to share visits with them equally. It is wajib 
(obligatory). The husband must stay the same number of hours in the night with each wife. 
But, it is not wajib (obligatory) to have intercourse the same number of times with all wives. 
It must be understood that all wives should be given equal treatment irrespective of 
anyone being a new bride, the first wife, young, old, Muslim or follower of any other Book. 
All of them have equal rights. However, relative to a free woman, a slave girl, mukatabah, 
mudabbarah and umm walad have a share of visits, half of the free woman. It is not wajib 
(obligatory) to determine time for a slave girl. 


SECTION III ji juni 
EIGHT OF PROPHET'S ¢l-y4e4,.2 NINE WIVES HAD A SHARE OF HIS VISITS 
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1 Tirmidhi # 1140, Abu Dawud # 2134, Nasa’i # 3943, Ibn Majah # 1971, Darin ; 2207, Musnad | 
Ahmad 6-144. eg Sats 

2 Tirmidhi # 1141, Abu Dawud # 3133, Nasa'i # 3942, Ibn Majah # 1919, Datin H220. Musnad- 
Ahmad 2 347. 
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3237. Sayyiduna Ata # «>, narrated that they participated with Sayyiduna Ibn 
Abbas «sà s»; in the funeral of Sayyidah Maymunah sài ç»; at Sarif. He said, “She 
is the wife of Allah’s Messenger l~ jats äi Lo. So, do not jerk or șhake the bier when 
you lift her. (Rather, be respectful) and be gentle with hr. Indeed, Allah’s 
Messenger pjate à lo had nine wives and gave a share of his visits to eight but he 
gave no time to one of them.” 
Sayyiduna Ata # «>, said that they had learnt that the one of whom Allah’s 
Messenger e~ j4ls ăi lo had not given a share was Sayyidah Safiyah să), the last 
of them to die. She died in Madinah. 
And, Razin added that authorities, other then Ata ù>, named her as (Sayyidah) 
Sawdah 4,2, And that is more correct. She had presented her day to (Sayyidah) 
Ayshah så») when Allah's Messenger pljas ài lo intended to divorce her. She 
pleaded with him. “Hold me! I have presented my day to Ayshah. I hope to be 
among you wives in paradise.”! 
COMMENTARY: Sayyidah Maymunah y+ 41,2, was the maternal aunt of Sayyiduna Ibn 
Abbas «să >»). Her father was Harith and mother was Hindah. Her own name was Barrah 
but the Prophet pl- jats% so changed it to Maymunah sài s»; 
She had been married to Mas'ud ibn Amr, and Abu Dahm after him. Then she was married 
to Allah’s Messenger el jadeàt Lo in 6 AH at Sarif about eight miles from Makkah. 
It was at Sarif that she was married, her marriage was consummated here and she died at 
the same place. She is also buried here. 
There is a difference of opinion on which of the Prophet e= jate ài 4e wives had no share of 
the Prophet's pl. sale Jo visits. The correct name is Sawdah «¢41,.2,, In fact, Khattabi diary , 
said, that Ata 41a», also named her as Sawdah «s à»; but one of the sub-narrators got 
confused and mixed up the names. 
The hadith says that Sayyidah Safiyah sä»; was the last of the Prophet plu saleadi_ te wives 
to die. She died in Madinah. Before we dwell on it, let us see which of his wives died when. 
The compiler of Mawahib has written: 
e Sayyidah Safiyah sä 2; died in 50 AH in the month of Ramadan. Some scholars 
put her death in the time of Mu’awiyah «sà s»; in 52 AH or 55 AH. She is buried in 


al-Baqi. 

e Sayyidah Maymunah \4,.2, died in 51 AH. But, some authorities palce her death 
in 66 Ah or 63 AH. 

e Sayyidah Ayshah säi»; died in Madinah in 57 AH but some scholars say that she 
died in 58 AH. 


e Sayyidah Sawdah sä»; died in 54 AH. 

e Sayyidah Hafsah säte»; died in 50 AH, or, as some authorities say in 41 AH. 

e Sayyidah Umm Salamah sä»; died in 59 AH. 

e Sayyidah Umm Habibah sä 2; died in 44 AH. Some scholars however, say that 
she died in 43 AH. 

e Sayyidah Zaynab bint Jashsh säi»; died in 60 AH or , as some say, 61 AH. 


1 Bukhari # 5067 Muslim # 51-1465, Nasa’i # 3196, Musnad Ahmad 1-348. 
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e Sayyidah Jawayriyah ysi»; died in 50 AH. 
e Sayyidah Khadijah 44.2, died before the hijrah in Makkah. 
e Sayyidah Zaynab bint Khuzaymah «s à s»; died during the Prophet's pljas dil Le 
life time. 
On looking at this detail. We can say safely that Sayyidah Sufiyah så»; was not the one 
who was the last of the Prophet pl- jate à sto to die. Also, Sayyidah Maymunah, säi s»; too, 
was not the one who died last.of all. 


Only Allah known the truth.1 
CHAPTER - “l 
THE SOCIAL LIVING OF WOMEN & THE 342d 5, Bde G ISI laje lain dools 
RIGHTS OF EACH OF THEM i , 


The ahadith in this chapter are about the company of women, intercourse with them and 
kind treatment of women, as also the rights of each of them, 
Instead of saying ‘the rights of women,’ the heading has ‘the right of each woman.’ This is 
because it does not concern women as a whole. Rather, it is about the kinds of women, 
meaning that the women who are married are of different kind: 
the virgins, the divorced, 

the widow, the good natured, 

the bad tempered, 
and so the rich, the poor, ahd so on. 
This is why the heading has ‘the rights of each of them.’ 


b pp 


SECTION I SFM junit 
HARSHNESS CANNOT REMOVE INSOLENCY 
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3238. Sayyiduna Abu Hurayrah «+ 4,,, narrated that Allah’s Messenger gl~ jasle ài do 
said, “Go by the advice to show kindness to women, for, they are created from a rib 
(that is crooked) and its most crooked portion is its top. So, if you try to straighten 
it, you might break it, If you let it be as it is, it will remain crooked. Hence, accept 
the advice to be kind to women.” 
COMMENTARY: The worthy words of the Prophet ¢lwy ale ai Lo mention two basic 
essentials of a woman’s creation and nature. They are: 


1 For a further reading of this subject, please see ‘The Life of prophet Muhammad «sùg»; Ibn Kathir, 
English translation of his sirah from al Bidayah wa an-Nihayah, pp 737 to 744, And, sirat un Nabi, 
Era of peace by Allamah (The learned Scholar) Shibli Nu’mani and Syed Sulayman Nadvi English 
Translation V2 pp 531 to 344. Both books are published by Dar ul Isha’at, Karachi) 

2 Bukhari # 5186, Muslim # 60-146 8. 
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(i) Women have their origin in Sayyidah Hawwa A-uy who was created from 
the top portion of the rib of Sayyiduna Aadam eAiate. This portion is very 
crooked. So, there is crookedness in the original creation of women. No one can 
set it right. 

(ii) Just as a rib will not straighten if anyone attempts to make it straight but is liable to 

snap, and if it is left as it is it will keep crooked, so too a woman has a twist in her 

deeds and manner and if any man wishes to put that twist right, he will not 
succeed but might snap it (which is to divorce her, as in the next hadith). 

Therefore, women must be left to their nature. Then, they will work to benefit and be of 

use. The hadith advises that anger and harshness will serve no purpose with women. A 

cool attitude will be helpful. Any confrontation with them will lead to divorce which will 

not only harm women but will also cause difficulty to men who try to correct it. 

Man should be mild and kind with his woman. He should not expect her to obey him in 

whatever he demands. 

However, it does not mean that if they transgress into sin then too they must be left alone. 

In such cases, it is not proper to look the other side and let them commit sin. It will be 

proper to ignore only so long as they do not venture into sin. 
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3239. Sayyiduna Abu Hurayrah «sà»; narrated that Allah’s Messenger pl jasle ài gho 
said, “Woman is created from a rib (of Sayyiduna Aadam) pJus. So, she will never 
be straight for you (on any one path). Hence, if you wish to enjoy her, do so while 
crookedness persists in her. But, if you wish to set her straight, you might break 
her. And to break her is to divorce her.” 
COMMENTARY: A man cannot hope to bring a woman to a single course. She will keep 
changing because she is created in that way. She might turn ungrateful from being 
thankful, or become disobedient after being obedient. She may throw contentment 
overboard and greed mighty become her nature. Her temperament will keep changing. 


DO NOT DISLIKE WOMEN 
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3240. Sayyiduna Abu Hurayrah «sà s»; narrated that Allah's Messenger plejade ài Lo 


said, “No believing man must dislike a believing woman. If he dislikes some habit 
or quality in her, some other habit in her will please him.”2 


COMMENTARY: Not all deeds of man or his peculiarities are bad. If some of them are 
bad, there also are some good characteristics in man. 


1 Bukhari # 5184, Muslim # 59-1468, Tirmidhi # 1188 (1192) Musnad Ahmad 2-530. 
2 Muslim # 61. 1469, Musnad Ahmad 2. 329. 
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A husband must look at the good qualities of his wife and endure any weakness in her. 
One cannot find a faultless person, absolutely compatible to one’s own temperament. 
Similarly, there cannot exist a man, chiefly a Muslim, without some good quality in him. 
So, intelligence demands that the good characteristics in anyone should be kept in view 
while a disagreeable thing must be overlooked.1 


CROOKEDNESS IS INHERITED 
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3241. Sayyiduna Abu Hurayrah «+ 4,2, narrated that Allah’s¢Messenger lo yale ài bo 

said, “Were it not for the Banu Isra’il meat would not have rotted. And, were it not 

Hawwa a woman would have been unfaithful to her husband.” 
COMMENTARY: In the time of prophet Musa p%Jiate. A tables spread wit h manna and 
quails (mann and salwa) used to descend from heaven into the open for the Banu Isra’il, or 
the Jews. They were commanded to take from it only so much as they needed. They were 
forbidden to take more than necessary to store with them. But, they did not cease to 
disobey Allah and began to collect surplus to hoard it. But, Allah caused all that they `’ 
collected beyond need to decay. Thus, the meat began to not only after they failed to trust 
Allah and to show excessive greed. 
Thereafter, it became natural for meat to putrefy. This is why the Prophet pl- jate ăi o said 
that the Banu Isr’ail were responsible for the decay of meat otherwise people would have 
been able to store it according to their actual needs. 
The hadith does not use the word ‘unfaithful’ for the woman to imply committing breach of 
trust, or cheating. Rather, it means perversity. Thus Sayyidah Hawwa ! \le incited 
Sayyiduna Aadam @t-Jiate to eat from the tree which Allah had forbidden them to approach. 
The Prophet el si:eai) Jo said that the same habit was found in all woman. If Sayyidah Hawwa 
exile had not done this, other woman would not have inherited this habit. 

BEATING WOMEN 
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3242. Sayyiduna Abdullah ibn Zam’ah «+4,,>, narrated that Allah’s Messenger å! o 
rjad admonished them concerning women that one of them should beat them as. 
he beats his slave and then have sexual intercourse with her at the close of the day. 
According to another version, he said, “One of.you begins to beat his wife as a slave 
is whipped but then lies with her at the close of the day. 
Then he admonished them for laughing when one of them breaks wind. He said, 


1 See also the social Living of women, by Nasa’i English translation Darul Isha’at, Karachi. 
2 Bukhari # 3399, Muslim # 63-1470, Musnad Ahmad 2. 304. 
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“Why should any of you laugh when he himself does it?” 

COMMENTARY: The closing words ask man how it is that he beats the very woman with 
whom he has sexual intercourse later on in the evening. On the one hand, he is loving and 
on the other he treats her savagely. How can he justify his conduct? Of course, it is allowed 
to beat one’s wife when she is rude but not in a savage manner. The message of the hadith 
is that a man should be kind and loving to his wife and treat her well. 
The hadith also tells man that he should not laugh at something that is natural and 
happens to everyone. . 
Let us recount a lesson, bearing event of a great scholar. He was Aasim 44> . He was not 
deaf but pretended to be so. This begin when a woman came to him to ask him for a ruling. 
While she was putting the question, she happened to break wind. Aasim dtu», saved her 
the embarrassment and discomfit. He behave as though he was deaf and said, “please 
speak loudly. I can’t hear you.” This was a relief for the woman but Aasim aia», had to put 
up with his act for ever. 
Allamah (The learned Scholar) Teebi 14>, pointed out that the hadith also gives a latent 
message that every intelligent Muslim must consider before he decides to point. out his 
brother’s shortcomings whether he himself has the same defect in himself, or any other 
flaw. If he does not find himself, free from any deficiency then it is better for him to 
concentrate on removing the deficiency in him. 
A wise man did lament: 

“Often do I see people look for faults in others - but they are blind to their own 

faults.” 
(Also: “No one gossips about other people’s secret virtues.’ - Bertrand Russell.) 
(And: Those who live in glass houses should not throw stones on others - English proverb, 
mid 17 century) 


BE KIND TO YOUR WIFE 
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3243. Sayyidah Ayshah y+ 4,2, narrated that she used to play with dolls in the 
Prophet's ply «Je 4 0 house (when she was a child and had been married to the 
Prophet pljas ài e recently) and she had companions who played with her. But, 
when Allah’s Messenger pljas à 4o came in they went away from her and he sent 
them to her again so that they played with her.’ 

COMMENTARY: The hadith implies that to live with one’s wife in a pleasant manner and 
to be mindful of her emotions is an assurance of a successful life. Without this a peaceful 


and content life is impossible. 
As for playing with dolls, this has been spoken of in a previous chapter on wali (hadith # 3129) 


1 Bukhari # 4942, Muslim # 49-2855, Tirmidhi # 3343, Nasa'i # 687, Ibn Majah # 1983, Musnad 
Ahmad 4-12, Darimi 2-147. 
2 Bukhari # 6130, Muslim # 81-2440, Musnad Ahmad 6-234, Abu Dawud # 4931, Ibn Majah # 1982. 
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3244. Sayyidah Ayshah ų=s å ç»; said, “By Allah I did see the Prophet plane ài gho 
stand at the door of my room while the Ethiopians played with spears in the 
mosque. He concealed me with his cloak so that I might watch their play over his 
shoulder. Then he stood up for my sake till I was the first to retire. So, imagine how 
much may a young girl (a few y ears old) stand to watch the play.”! 


COMMENTARY: The words mosque means the portion attached to the mosque. Of course, 
even if they demonstrated their skill in the mosque, then there was no harm in it because 
they played with spears which could be an exercise of jihad. It seems that the veil was not 
imposed till then. 


TOKEN OF PLEASURE & DISPLEASURE OF SAYYIDAH AYSHAH 41.2, 
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3245. Sayyidah Ayshah sä»; narrated that, “Allah's Messenger p~ jaleài go said to 
me, ‘I do recognize when you are pleased with me and when you are displeased 
with me.’ So, I asked, ‘How do you recognize it?’ He said, ‘when you are pleased 
with me, you swear: No, by the Lord of Muhammad! But, when you are displeased 
with me, you swear: No, by the Lord of Ibrahim. So, I said, “Of course, by Allah, O 
Messenger of Allah, that is so! But, I omit only you name.”2 


~ COMMENTARY: She said, that she merely dropped his name on her tongue otherwise she 
had her love for him in her heart to the full. There was no change in that. 


WOMAN MUST NOT REFUSE HUSBAND’S ADVANCES 
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3246. Sayyiduna Abu Hurayrah «sài s») narrated thai Allah's Messenger saa 


said, “When a man invites his wife to his bed (to have sexual intercourse) and she 
refuses causing him to pass the night angry (at her) , then the angeis curse her till 


1 Bukhari # 454, 5236, Muslim # 18, 19-892, Nasa’i # 7595, Musnad Ahmad 6-84, 85, 166, 247. 
2 Bukhari # 5228, Muslim # 80-2439, Musnad Ahmad 6-61. 
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it is morning. 
According to another version: He said, “By Him in whose hand is my soul, “no man 
invites his wife to his bed and she refuses, without He who is in heaven being 
displeased wit h her till her husband is pleased with her.” 
COMMENTARY: This warning applies as long as the woman does not have an excuse 
valid in Shariah. Some authorities say that menstruation is not a valid reason because even 
when a wife experiences menstruation, her husband is allowed to fondle her over her 
clothes. Some ulama (Scholars) say that he may caress her on her body except at the vagina 
when she has her menses. 
The hadith says that the angels curse her till morning. This anticipates his advances in the 
night because generally it is so. If the husband invites her in the day and she refuses to 
oblige, then the angel will curse her till evening, if the husband is angry at her. 
The words He who is in heaven refer to Allah. Of course, Allah is omnipresent. His 
command is enforced in the heavens as on earth and He is worshipped in the heavens and 
on earth. This is as He says. 


Doig dk GEI sks 


{He (Allah) is who in the heaven is God and in the earth is God} (43: 84) 
However, the hadith mentions only the God of the heaven because that is more honourable 
than earth and the purpose is served when only heaven is mentioned. It is also possible 
that ‘He who is in heaven; refer to angels. 

This hadith tells us that a husbands displeasure is the means of Allah’s wrath, If this is the 
case when a husband is displeased over sexual intercourse, then the significance of his 
anger on disobedience in worldly matters may be surmised. 


NO WOMAN MUST HURT HER FELLOW WIFE 
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3247. Sayyidah Asma 4s & „2; narrated that a woman submitted, “O Messenger of 
Allah I have a co wife. Will it be sinful on my part if a brag about receiving from 
my husband what he does not give me?” He said, “(It is a very bad thing.) one who 
brags about getting that which is not given to him is like one who wears two 
garments of falsehood.”2 

COMMENTARY: Two garments are the cloak over the upper torso and the waist wrapper. 

This expression covers a liar like a person who pretends to be saintly or scholarly. 

It is said that there was an Arab who put on very fine and nice garments that people might 

respect him and believe him even if he gave a false testimony. 

This hadith compares with their very man. 


WHAT IS EELA 
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1 Bukhari # 3237, Muslim # 122-1436, Abu Dawud # 2141, Darimi # 2228, Musnad Ahmad 2-439. 
2 Bukhari # 5219, Muslim # 126, 127-2130, Abu Dawud # 4997, Musnad Ahmad 6-345. 
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3248. Sayyiduna Anas +s à >»; narrated the Allah's Messenger plj ane ăi gle 
observed eela from his wives for one month. Meanwhile, his foot had been 
dislocated (during this time) , so he retired to an upper room for twenty nine 
nights after which he came down. He told (on coming down). “O Messenger of 
Allah, you had decided on eela for one month.” He said, “Surely, a month can be 
of twenty nine days (too).”1 
COMMENTARY: Eela is to swear or take an oath. In the terminology of Shari'ah (divine 
law), eela is to resolve oath not to approach one’s wife for four months or more. In other 
words, a man swears not to have sexual intercourse with his wife for four months or more. 
When he fulfils his oath then one divorce ba’inah takes place and if they wish to live 
together, then they will have to remarry. (Ba’in or ba’inah is irrevocable) However, if he 
does not fulfil the oath and goes to his wife. before the time is over, then eela will become 
void and it will be wajib (obligatory) on him to make an expiation for breaking his oath. 
If a man is married to someone’s female slave, then the minimum period of eela is two months. 
If any one observes on eela for less than four months when his wife is a free woman, or less 
than two moths when she is a female slave, then the eela will not be termed Shari'ah 
(divine law) recognized. Accordingly, the Prophet ply ate 41 J2 had not observed that is 
Shari'ah recognized eela. It was an ordinary eela, of common parlance. 
He had resolved on oath not to approach his wives for a month because they had 
demanded from him an enlarged allowance. He found it very discomforting and he 
resolved to stay way from them for one month. 
One of these days, he fell down from a horse and hurt his leg. Then he remained in an 
upper room and did not come down. Perhaps, that month had twenty nine days. So he 
came down after twenty nine days. 
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1 Bukhari # 5201. 
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3249. Sayyiduna Jabir «+ a») arated that (Sayyiduna) Abu Bakr «s à <>) arrived 
and sought permission to enter to see the Prophet plads à o but he found the 
people seated at his door, not having been allowed in (all of them having come 
when the Prophet plus ate 4) o observed eela with his wives for one month). 
However, Abu Bakr «s ù 2; was given the permission and he went in. Then Umar 
as àl 2) came and on seeking permission, he too was allowed in. He found that 
while his wives «sà s»; were sitting around him, the Prophet ph jaså o sat looking 
sat and quiet. 
Sayyiduna Jabir «+42, went on to narrated that Umar «sà s», thought to himself, “I 
should say something that would make the Prophet Wy ate ài lo laugh.” So, he 
remarked, “O Messenger of Allah, would that you had seen the daughter of 
kharijah (my wife) when she asked me for a raised allowed maintenance). I got up 
and slapped her smack on the neck.” (He said it in such a way that) the prophet 
elu satedt laughed and said, “These (my wives around me whom you see. = ash me 
for (more maintenance.” 
(Sayyiduna) Abu Bakr «+41,» got up, went to (his daughter) Ayshah sà s»; and hit 
(her) on her neck. Umar «sà +»; (too) got up, went to his daughter) Hafsah «sà! s»; 
and hit her on her neck. They both asked. “Do you demand from Allah’s Messenger 
el acted! Lo what he does not have?” (Is it not that you worry him?) They all (woman) 
agreed, “By Allah, we shall not ask Allah’s Messenger plu jateð o for any thing at all 
that he does not own (and we regret our folly). After that he kept away from them 
for one month of twenty-nine days because he had sworn to do so. The narrator was 
in doubt here whether Jabir «sà»; said ‘One month’ or twenty-nine days’) 
Then this verse was revealed: 
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{O prophet say to your wives, “If you desire the life of this world and its 
adornment, come! I shall provide for your comfort and allow you to depart by a fair 
departing. But if you desire Allah and His Messenger and the abode of the 


hereafter, then surely Allah has prepared for the a among you a might 
reward} (33: 28-29) 
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Jabir narrated further that (after this verse was revealed) the Prophet plu «Je ai lo 
went first of all to (Sayyidah) Ayshah săi»; and said, “O Ayshah, I wish to place 
before you a proposal and ask you not to be hasty in replying without first 
consulting your parents.” She asked, “And what it is, O Messenger of Allah?” So, 
he recited to her the (foregoing) verse. She exclaimed. “O Messenger of Allah, shall 
I get the advice of my parents concerning you? No (I have no hesitation) I have 
chosen Allah, His Messenger and the abode of the hereafter. And I request you! 
Please do not inform any of your wives of what I have said,” He said, “No! (that is 
not possible.) If any of them asks me, I shall inform her. Allah has not sent me that 
I should grieve any one or hurt him for no reason at all. Rather, He has sent me to 
teach (His creatures the religion) and make things easy.” 
COMMENTARY: Clearly this happened before the veil was imposed otherwise Sayyiduna 
Umar «săi 2; would not have entered the room while the women were sitting there. They 
too would not have remained in the room when he came. 
This hadith teaches us that if a person is sad, his friends and companions must say 
. something that pleases him and brings a smile on his face. This is mustahab (desirable). It is 
said that the Prophet gl yalea_ le did the same thing when he found any of his companions 
in a depressed mood. 
The prophet elu 4Je ai o was apprehensive that Sayyidah Ayshah s ài s»; being young 
might be carried away to choose the world and so hurt her parents too. But, she displayed 
her sagacity and without consulting her parents chose Allah. His Messenger guy ale it Je 
and the abode of the hereafter. 
. Sayyidah Ayshah s à»; requested that prophet ply «Je ài Le not to disclose to his other 
wives what she had chosen. Her aim was that none of them should be influenced by her 
decision. If any of them opted to depart from the Prophet ply ae di le , she (Sayyidah 
Ayshah) 4s ð s»; would have more of his love. She would no more have anyone else to 
share his love with her. However, the Prophet 4 jaJedi, le did not accede to her request. He 
had the good of everyone in mind. He could not let anyone suffer. 
(It is worth consulting sirat un Nabi v1 pp 437-444. Sayid Sulaiman Nadvi. Dar ul Isha‘at, 
Karachi, for more information on this subject) 
We reproduce here some random selections from it.) 
Sayyidah Ayshah sà s»; and Sayyidah Hafsah e4..>, had joined together an issue that 
was particular to them, but in the case of an increase in pocket money all the Wives had 
formed a union. The Prophet's pljas ài le place of mind was disturbed to such an extent 
that he vowed not to approach any of his wives gẹ% å»; for a month. By a coincidence, 
during these days, he fell down from his horse and injured his leg. As a result, he went to 
the upper room to rest himself, and stayed all alone. The people supposed that he had 
divorced all his Wives. 
The man of Quraysh exercised control over their women and had an upperhand. But, in 
Madinah, the Ansar woman dominated their husbands Our women observed them and 
began to imitate them. One day I called my wife to account but she answered me back. I 
reminded her that she was answering me back and she retorted. ‘What are you? The wives 


1 Muslim # 29. 1478. 
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asà s2; of the Prophet plu sled, answer him back and stop speaking to him all day long I 
thought that was very bad and went to-'Hafsah £41 s»; (my daughter and the Prophet's „e 
elms ade à wife). I asked her if she really got angry at the Prophet plus ale di do and she 
confirmed that it was so. I asked her. ‘Do you not know that the Prophet ploy ale ai glo 
displeasure is to invite Allah's displeasure. By Allah the prophet elo ae di to has my 
thought otherwise he would have divorced you. Then I went to Umm Salamah and made 
the same complaint to her She said, Umar «sà s»; you have taken to interfering in everyone 
affairs, even in the private affairs of the Prophet plyate dito and his wives sà»; I kept 
quiet and went away. 

The Arabic word for upper storey in the Hadith is («,~) (Mashrabah) and it was generally 
used for the upper room of Umm Ibrahim (Mariyah) So, some people supposed that he 
went to that particular upper room but that was a wrong impression because that was out 
of Madinah. The impression derived from the Hadith of Sayyiduna Umar asi.» which the 
author has cited in the following lines and which appears in all books of Sihah is also that it 
is the same place. It was next to the Masjid Nabawi «s ð»; and the house of Sayyidah 
Hafsah sài»; for Sayyiduna Umar «säs»; ran from here to there quickly. It is stated in 
Abu Dawud that the upper room was above Sayyidah Ayshah’s sàl 2; room, and it was 
next to Masjid Nabawi eh jade ăi Lo and the names of other Wives «sài s»; of the Prophet „ho 
gt sated! Abu Dawud, chapter al-Imam. 
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3250. Sayyidah Ayshah ys ð s»; said, “I used to look down upon the women who © 


offered themselves to Allah’s Messenger l= jais di o. So, I wondered (aloud) , ‘Is it 


that a woman offers herself, ever?’ 
Then this verse was revealed by Allah, the Exalted: 
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‘{You may (O prophet) put off whom you will of them and take to you whom you please; 

and if you desire any whom you have set aside, there is no blame on you} (33: 51) 

So, I remarked, ‘I see not but that your Lord hurries to satisfy your wishes and desires”! 
COMMENTARY: Sayyidah Ayshah s à»; though that it was shameful on the part of the 
women who dedicated shameful on the part of the woman who dedicated themselves to the 
Prophet plu jaleài Lo. She wondered, “How could a woman offer herself to a stronger male?” 
However, the women who did dedicate themselves to him took it as a great honour. Indeed 
that. really was honourable and they considered it to be their good fortune. But, Sayyidah 
Ayshah +4,,2, thought otherwise. 

The verse quoted could mean: 
(i) Let those of your wives whom you choose be your wives whom you choose be 


1 Bukhari # 4788, Muslim # 49. 1464, Nasa‘i # 3199, Ibn Majah # 2000, Musnad Ahmad 6-134. 
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your bed mates. And keep part those you went to be apart. 


(ii) Retain those of your wives whom you wish and divorce those you want to 
separate. 

(iii) Marry those women of your ummah whom you like but decline those that you 
do not like to marry 


Imam Nawawi said that this verse is actually the abrogator of the verse: 
sgine jY 

{(Besides these,) it is not lawful for you take (more) wives after this} (33: 52) 
This is because till the Prophet’s el~ jade ài o death other woman besides his wives as ăi 2) 
were permitted to him. 
Imam Baghawi 4\«>, said that this verse in his hadith is about the Frophe? S gley anle À S 
visits to his wives, by turns. “This,” He says, “is the most correct opinion.” It was wajib 
(obligatory) on the Prophet elu saledit, Le too, to determine his visits to his wives but when this _ 
verse was revealed the wajib (obligatory) nature was withdrawn. He was no more bound to | 
observe a set form of visits. He could call any of them he liked and could have intercourse 
with whichever wife he liked. There was no sin in that, on him. In other words, Allah 
slowed his excellence over other men of the ummah. He was also permitted to pass over the 
turn of any of his wives. 
The words of Sayyidah Ayshah sä»; when the verse (33: 51) (3,~ .,3) was revealed 
were that his Lord Satisfies his desire quickly. She meant, as Nawawi «+4i,.2) says, “Allah 
makes some commands soft for you...” 
WHICH WOMAN: The question arises who the woman was who had offered herself to the 
prophet plu sated Lo is marriage. Some scholars say that she was Sayyidah Maymunah ài; 
ys. some other name her Sayyidah as Umm Sharik ws å 23. Yet others say that she was 
Sayyidah Zaynab bint Khuzaymah 4s 4,2, There are those who suggest that she was 
Khawlah ssä v; bint Hakim. 
However, this hadith implies that there was not just one, woman but there were many 
such women. 
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The hadith of Jabir « 4 .», saying “Fear Allah concerning women” has been 
narrated in the account of the Farewell pilgrimage. (hadith # 2555) 
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3251. Sayyiah Ayshah sài»; spoke of a journey of hers with Allah’s Messenger 


qivyate dt to she raced him on foot and overtook him. Later, she had become fat 
and again raced him but he overtook her. He remarked, “This answers for that 
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earlier) outstripping.”! 
COMMENTARY: She raced on foot. It is to emphasise that they did not race on horse back, 
etc. It is like saying, ‘I wrote with my own hands,’ ‘I saw with my eyes. 
This hadith teaches the men of the ummah to be pleasant and friendly with their wives. 
Qadi Khan said that competition is allowed in four things: camels mules, horses, on foot 
archery. These competitions should be free of betting. But, if only one,side puts conditions 
then it is allowed. For instance, one of them stipulates that- if he wins then he would take so 
much but if the other wins nothing will be paid to him. 
If both sides put conditions or bet then it is forbidden. 
The two can put such conditions whereby the winner will get something if they include a 
third with them who will get nothing if he wins. 
However, while the pool will be lawful yet the competitors must not yearn for that, for, 
Shari'ah (divine law) does not condone it. Prizes to winners are nevertheless legal. The 
jurists all on it. 


HE IS BEST WHO IS KIND TO HIS WIFE 
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3252. Sayyidah Ayshah ys 4 .,») narrated that Allah’s Messenger plejade či le said, 
“The best of you is the best of you to his family, and I am the best of you to my 
family (for I treat my family better than any of you treats his family which includes 
wife, children, relatives and servants). And, when your companion dies leave him 
alone (and do not speak ill of him).”2 
3253. Sayyiduna Ibn Abbas «+ 4,2) narrated the same hadith up to the words to 
my family.’ 
COMMENTARY: The best of you people if he who is kind and well-meaning to his wife 
and children and kith and kin, and servants and subordinates. That conduct points out to 
his good.temperament. 
When any of you dies, be he a relative or a friend, stop speaking ill of him. Do not backbite 
him. According to a hadith: 
“Remember your, dead with good words.” 
Speak only of their good qualities and do not mention their shortcomings. 
Some scholars interpret these words to mean: ‘when anyone dies among you, do not cry and 
mourn over him and his love. Realise that you no more have a physical relationship with him. 
Some scholars interpret the word sahib (companion) in the hadith to mean his own self. 
The ummah is urged, ‘when I depart from this world, do not exhibit grief and restlessness 
because Allah is your Helper. He who had made my life a means of guidance and 
auspiciousness for you. Will also retain you on the same guidance and auspicious after me.’ 
Yet other scholars interpret it to mean: ‘when I die, leave me alone by not hurting my ahl 
ul bayt (people of my house) , my sahabah and followers of my Shari’ah (described code of 


1 Abu Dawud # 2578, Ibn Majah # 1979, Musnad Ahmad 6-39. 
2 Tirmidhi # 3921, Darimi # 2260. 
3 Ibn Majah # 1977. 
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life), the scholars and the awliya(pious people). For if you hurt them, it is tantamount to 
hurting me. 


TIDING OF PARADISE TO OBEDIENT WIFE 
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3254, Sayyiduuna Anas «s à ,>) narrated that Allah’s Messenger phj ate ai lo said. 
“The woman who offers the five times salah (prayer), fasts during the month (of 

_ Ramadan) , preserves her chastity and obey her husband, may enter paradise from 


whichever gate she chooses.”! 
PROSTRATION IF ALLOWED TO OTHERS 
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3255. Sayyiduna Abu Hurayrah «sä», narrated that Allah's Messenger pl- jasle ài lo 


said, “Were I to command anyone to prostrate himself be fore a person. I would 
have definitely commanded woman to prostrate herself before her husband.? 


COMMENTARY: Itis not allowed to prostrate oneself before anyone, but the Lord, Creator. 
This hadith emphasizes that obedience to husband is wajib (obligatory) on a woman. 
HUSBAND PLEASURE IS IMPORTANT 
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3256. Sayyidah Umm Salamah 4s ð»; narrated that Allah's Messenger plejade äi gue 
said, “Any woman who dies while her husband was pleased with her (always till 
her death) will enter paradise.” 
COMMENTARY: This reward accrues to the woman whose husband whom she pleases is 


a scholar and a righteous man. But, if she pleases him and he is a sinner an ignorant then 
nothing may be said of this deed. 
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3257. Sayyiduna Talq ib Ali «sà s») narrated that Allah's Messenger pl ss1edi_..0 said, 

“when a man invites his wife to fulfill his need, she must came to him even though 
she be at the oven (and must satisfy his sexual urge).”4 


1 Abu Nu’aym in Hilyah 

2 Tirmidhi # 1159. 

3 Tirmidhi # 1161, Ibn Majah # 1854. 

4 Tirmidhi # 1160, Musnad Ahmad 4. 24, Bayhaqi in Sunan 7-292. 
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COMMENTARY: This implies that even if there are possibilities of loss or damage if a . 
woman leaves what she is doing to respond to her husband’s call to have sexual 
intercourse, she must go to him promptly. 


DO NOT ANNOY YOUR HUSBAND 
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3258. Sayyiduna Mu’adh «s 4.) narrated that the Prophet play ate a lo said, “No 
woman annoys her husband in this world without his wife among the large eyed 
maidens protesting, ‘Do not annoy him. May Allah curse you (and deprive you of 
paradise and His mercy) He is nothing but a guest with you and will soon separate 
from you and come to us.”! 


COMMENTARY: According to another version: çi souii) 

“The angels curse the woman who is disobedient to her husband.” 

These kind of ahadith disclose that the dwellers of the heaven learn of what human being 
do in this world. 


WOMEN’S RIGHT ON HUSBAND 
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3259. Sayyiduna Hakim ibn Mu’awiyah 44>, Al-Qushayri «>, reported from his 

father that he asked, “O Messenger of Allah, what right does a wife of one of us 

have over him?” He said, “You should feed her when you eat, clothe her when you 

clothe yourself and you must not strike (her) on the face, nor revile her. You should 

not keep apart from her save within the house.”2 
COMMENTARY: The face is the most superior of all limbs. So, it is mentioned specifically 
that one should not strike on the face. It means that a man is allowed to strike a wife on any 
other limb when it is necessary for some serious lapse like committing indecency, omitting 
the obligatory duties, etc. But, he should never strike on the face. 
MAY A HUSBAND BEAT HIS WIFE DISCIPLINE. HER: Without doubt, man and 
woman are of the same status as human beings. Again, in the sight of Islam, too, they are 
on an equal plain. However, when man and woman marry and become life partners, there 
is a small difference in their positions from the point of view of Shari'ah (divine law). The 
husband enjoys a peculiar excellence and it is not concerned with human nobility and 
honour. Rather, it has to do with their mutual relationship and rights. The husband, 
therefore, can keep his wife bound to obey his commands that Shari'ah (divine law) has 


1 Tirmidhi # 1174, Ibn Majah # 2014, Musnad Ahmad 5-252. 
2 Abu Dawud # 2142, Nasa’i # 124, 447, Ibn Majah # 1850, Musnad Ahmad 4. 447. 
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authorized him to enforce. They relate to the fard (compulsory) and wajib (obligatory) duties. 
Thus if a wife does not obey her husband in these things and his entreaties and warnings 
have no effect and he is certain that there is no likelihood of her reforming without taking 
harsh measures then he may beat her provided her disobedience is within what Shari'ah 
(divine law) has classified so. According to Fatawa Qadi Khan, a husband may beat his 
wife over four things: 
(i) She does not adorn herself in spite of his command. 
(ii) He wishes to have a sexual intercourse but she refuses to have it though she 
has no excuse (like menstruation etc.) 
(iii) | She neglects the obligatory duties, like salah (prayer) etc. and does not have a 
purifying bath after her menses and sexual intercourse. 
(iv) She goes out of the house without his permission. 
TEMPORARILY APART: The concluding portion of the hadith means that if it become 
necessary to keep apart from one’s wife for some reason, then instead of separating from 
her for ever, it is better to keep apart from her within the house. In this way, she might 
mend and take heed, so that the extreme step of divorce is avoided. 
The Quran says about it: 


(Pe: LIM) LES 33d} 5 ELE GES 515 G5 SESE se gulls 
{And those from whom you fear defiance, admonish then first, (then if necessary) 
banish them to their beds apart and (as a last resort). You may beat them} (4: 34) 
DIVORCE THE FOUL MOUTHED WIFE 
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3260. Sayyiduna Laqit ibn Saburah «s å 2) (îr x! b5) narrated that he asked, “O 
Messenger of Allah, I do have a wife who has something (like a bite) in her 
tongue,” say an abusive speech. He said, “Divorce her.” He submitted, “I have 
children from her and a (long) companionship.” He said, “Command her!” He said, 
“Admonish her. If she has some good in her, he will (relent and) accept. Do not beat 
your wife, as the beating of your female slave.” 
COMMENTARY: The word ‘Admonish her” are a narrator’s to explain the Prophet's «Jedi_lo 
ey word s’ Command her!” The Prophet pl sled, o meant to say that he should exhort her. 
The hadith concludes with a latent massage to first advice, urge and coax the woman to cease 
from abusive language and irritative conduct. If that fails, then give her a light beating. 
DO NOT BEAT WOMEN 
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1 Abu Dawud # 142, Musnad Ahmad 4-33. 
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3261. Sayyiduna Iyas ibn Abdullah «säi s») narrated that Allah’s Messenger gl~ jale gho 
said, “Do not beat Allah’s female servants (meaning, your wives). “Then, Sayyiduna 
Umar «säi 2) came to Allah’s Messenger pljas äi Lo (after this command of Allah’s 
Messenger) pl-jade ài Lo and submitted, “The woman have become bold (against their 
husbands).” So, he gave permission to beat them. Then the women, plenty of them, 
went round the wives of Allah’s Messenger ¢luy4Je 41,0 and complained about their 
husband (who beat them). Allah’s Messenger ple ai lo said, “A great number of 
women have gone round Muhammad’s wives and complained of their husbands. 
They (who beat their wives) are not the best of you.”! 

COMMENTARY: They are the best of people who do not beat their wives. They endure the 

hardship caused by their wives. 

Imam Shafi'I äm», said that the Prophet pl sated, Lo had forbidden men to beat women before 

the revelation of verse (4: 34). Then he allowed it when women become daring against their 

husbands. This verse was revealed to uphold his command that they may be beaten. 

When the women made their complaints, he advised that though it is permitted to beat 

women yet it is better to show patience at their daring and boldness. 


INCITING WOMAN AGAINST HUSBAND IS VERY BAD 
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3262. Sayyiduna Abu Hurayrah «sà s»; narrated that Allah's Messenger plu yale di Lo 
said, “One who entices a woman agang: her husband, or a slave against his master, 
dues not belong to us.”2 


COMMENTARY: It is a very wrong thing to prompt evil to woman against her husband or 
a slave against his master. The same command applies to inciting a man against his wife or 
his slave or his female slave, or a female slave against her master. 


SIGN OF PERFECT FAITH 
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3263. Sayyiduna Ayk (gt dil 2) narrated that Allah’s Messenger ac di o said, 
“The believer who has the most perfect faith is he who is the best of them in 
manners and who is most mild to his family.” 


COMMENTARY: Anyone who possesses perfect faith and is find to his family is a 
perfect believer. 


1 Abu Dawud # 2146, Ibn Majah # 1985. 
2 Abu Dawud # 5170, Musnad Ahmad 2. 397. 
3 Tirmidhi # 2621, Musnad Ahmad 6. 47. 
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3264. Sayyiduna Abu Hurayrah «sä s»; narrated that Allah’s Messenger p Jade ÀI cho 
said, “The best believers having the most perfct faith are they who possess the best 
m anners. And, the best of you are they who are the best to their wives.”1 
A HAPPY MOMENT WITH AYSHAH (¢ai,.2, 
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3265. Sayyidah Ayshah ysä +; narrated that Allah’s Messenger pi- jate ài Lo returned 
from the Battle of Tabuk or Hunayn. A curtain hung before her storeroom which 
the wind raised high bringing into view some of her dolls. He asked, “What is this, 
O Ayshah?” She said, “My dolls!” He also saw among them a horse that had two 
wing contrived out of rags or paper. He asked, “What is it that I see among them?” 
She said, “A horse!” He asked, “And what is that over it?” She said, “Wings!” He 
asked (in astonishment). “A horse that has wings?” She quipped, “Have you not 
heard that (prophet) Sulayman e%Ji41e had horses with wings?” She added that he 
laughed so much (on hearing her words) that she could see his back teeth. 
COMMENTARY: The sub-narrator was unsure whether the Prophet «ss asde ai bo had 
returned from the battle of Tabuk or Hunayn. So he expresses his doubt in the hadith. 
Tabuk is about 465 miles from Madinah on the road to Damascus. The Prophet pl» jasle ài glo 
had led his army there in 9 AH, but the enemy retreated without contending. 
Hunayn is a valley to the north east of Makkah towards Ta’if. It is also called Awtas. The 
Battle of Hunayn was fought here in 8 AH after the conquest of Makkah. 
The ruling about playing with dolls has been mentioned previously in the chapter on wali 
(hadith # 3129). 


SECTION III yi jad 
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1 Tirmidhi # 1165, Abu Dawud # 4682 but only up (Arabic) manner. 
2 Abu Dawud # 4932. 
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3266. Sayyiduna Qays ibn Sa’d «+4. reported: I came to Hirah (a city near Kufah) 
and observed them prostrating themselves before their local governor. I thought (to 
myself). “Allah’s Messenger plejade i o is more deserving of the prostration to be 
made. before him.” Thus, when I came to Allah’s Messenger pljas ài Lo , I said to 
him, “I had gone to Hirah. And I observed them prostrate themselves before their 
local governor but you have more right that people should prostrate themselves 
before you.” He said, “What do you say? Were you to pass by my grave, would you 
prostrate yourself to it?” I said, “No.” He said, “Do not do it any of you (even while 
I am alive). Were I to command anyone to prostrate himself before another, I would 
surely have commanded the women to prostrate themselves before their husbands 
because of the right over them conferred on the husbands by Allah.”1 
3267. Sayyiduna Mu’adh ibn Jabal «4,2, narrated that same hadith.? 
COMMENTARY: Sayyiduna Qays «+ 4,2, thought who could be more deserving of 
prostration being made before him then the chief of the two worlds, the prophet «cai Lo 
ey. He had seen the people of Hirah prostrating themselves before their ruler. But, the 
Prophet plo yaledt le made it clear to him in a very simple manner that the human forehead 
is so much sacred that it may prostrate itself only before its creator and none else, not any 
creature at all. Allah says: 


z 2 A % 8 b $ > g s “a5 
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{Prostrate not yourselves unto the sun nor to the moon, but prostate yourselves to 
Allah who created them, if it is, in truth, Him whom you warship.} (41: 37) 
BEATING ONE'S WIFE 
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3268. Sayyiduna Umar «sà s»; narrated that the Prophet pjate ài o said, “(If a man 
beats his wife for a valid reason) , he will not be asked why he beat her.”3 


COMMENTARY: The words ‘he will not be asked’ mean that it will not be sinful for him if 
he beats his wife provided he observed the relative conditions and did not transgress. 
The word ‘disobedience’ is understood in words (alzs3yJo su wy) (why). 


-~ OPTIONAL FASTING ONLY ON HUSBAND'S PERMISSION 
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1 Abu Dawud # 2140, Darimi # 1463. 


2 Musnad Ahmad 5-227. 
3 Abu Dawud # 2147, Ibn Majah # 1986. 
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3269. Sayyiduna Abu Sa’eed «s 4 ,») narrated that a woman came to Allah’s 
Messenger pl.) ale at Je while they were sitting with him. She complained, “My 
husband safwan ibn al-Mu’attal «s 4) .+, beats me when I offer the salah (prayer), 
compels me to break my fast when I fast and he himself offers the salah (prayer) of 
fajr only when the sun rises (or is about to rise).” (At that time,) Safwan «sài»; was 
there. So, he asked him about what she had said, He said, “O Messenger of Allah, 
as for her saying that I beat her when she offers the salah (prayer), she recites two 
surahs though I have forbidden her (to recite lengthy two surahs in each raka’ah).” 
So, Allah's Messenger p jale ài Le said, “If only one surah is recited (after surah al- 
fatihah) that suffices the people.” Then, he (Safwan) said, “As for her saying that I 
make her break her fast when she fasts, she goes on fasting (day after day, the 
supererogatory fasts). I am a young man (who does not get an opportunity in the 
night so I crave for her during the day) and I cannot check myself.” On that, Allah’s 
Messenger ¢~ jedi, Lo said, “No woman may fast (a supererogatory fast) without her 
husband's permission.” Then, he (Safwan) added, “As for her saying that I offer the 
salah (prayer) only when the sun rises, I am from a family that (works by night and) 
is known to awaken at sun rise. (We work on the field irrigating it all night).” He 
(the prophet) pL j1e) 1. said, “Safwan offer the salah (prayer) when you awake.” 
COMMENTARY: Safwan was a former. He had to attend to his field till late in the night 
and went to sleep at his farm. So, the Prophet elu ase ue accepted his excuse and said to 
him, “Offer salah (prayer) when you awake but before attending to any other work.” 


OBEY HUSBAND EVEN A STRICT COMMAND 
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3270. Sayyidah Ayshah ys ð 2) narrated that (once) Allah's Messenger plu yale ait ue 
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was among a company of muhajirs (emigrants) and Ansars. A camel came and 
prostrated itself before him. His companions «s à») said, “O Messenger of Allah, 
the animals and the trees prostrate themselves before you, so we are more eligible 
to prostrate ourselves before you.” He said. “Worship your Lord and honour your 
brother” (meaning himself). “If I would command one to prostrate himself before 
any (other than Allah) , I would instruct a woman to prostrate herself before her 
husband. And, were he to command her to move stones from a yellow mountain to 
a black mountain and from a black mountain to a white mountain, it would be 
binding on her to do it.” 
COMMENTARY: Prostration is truly a form of worship and only Allah has the right to be 
worshipped. No one other than Allah - not even a prophet - can be worshipped. Do not 
make me Allah’s partner by worshipping me, for. He has sent me as His Prophet and 
Messenger to you not to get you to worship me, but to bring you out of polytheism to the 
path of monotheism. In other words, he called their attention to the verse: 
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{It does not become a human being that Allah should grant him the Book, the 

wisdom and the prophethood, then he should say to mankind, ‘Be you worshippers 

of me, instead of Allah.” but (he would say) , “Be you men of God..”} (3: 79) 
As for the prostration of the camel before the prophet piu yate aie , it should not cause any 
doubt because it was by way af something contrary to custom (and to the natural laws and 
traditions as something out of the ordinary). Allah has made the camel subservient. The 
Prophet plu yate dt Jc had no say in Allah’s Command. Besides, the camel was completely 
under command. Just as Allah had commanded the angels to prostrate themselves before 
(Sayyiduna) Aadam ise and their prostrating themselves before him caused no wonder 
and raised no questions because they were bound to obey Allah’s command, so. Too the 
camel was under Allah’s command to prostrate itself before the Prophet plu jateai_ do. It had 
to obey Allah’s command in any case. 
The Prophet's lyase die words that they should honour their brother, meaning himself, 
imply that his position and rank demanded from them only their love and obedience to 
him both outwardly and inwardly. 
The mountains have been described with colours to suggest a long distance between them. 
Such mountains are not found near to one another. The sentence, therefore, means that 
even if two mountains are very for apart and the husband orders his wife to transfer stones 
from one to another mountain, then she must obey him and do that. 


In short, if a husband issues such a strong and difficult command to his wife, she is bound 
to obey him. 


SALAH (PRAYER) IS NOT APPROVED FULLY IF HUSBAND IS NOT PLEASED 
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1 Musnad Ahmad 6-74 
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3271. Sayyiduna Jabir «s ù s) fncented that Allah’s Measenwer ols isle dh ge oe 
“Three there are whose salah (prayer) is not accepted (in a perfect manner) , and 
their pious deeds do not ascend (to Allah): 
1. A runaway slave until he comes back to his masters and puts his hand i in 
theirs. (It means that he hands himself over to them and obeys them.) 
2. And, a woman whose husband is displeased with her. 
3. And, a drunkard until he gets sober.” 
COMMENTARY: The slave must come back to his masters. The plural form is used 
because it includes the master and his sons. The slave has to be faithful not only to his 
master but also to his master’s sons. 
According to another version, there are after the words 
(4x33) her husband, the words(t¢st»,) gets pleased with her. 
In this hadith under discussion, these words are implicit, so they are not mentioned. The 
meaning in either case is that either her husband becomes pleased with her or divorces her. 


THE BEST WIFE 
Sg 825 h Jig isd dediyse ev 


A GBEE ÄG GI KESI Aas 
3272. Sayyiduna Abu'Hurayrah «sà»; narrated that Allah's Messenger pla jade à lo 
was asked, “which woman is the best?” He said, “She who pleases (her husband) 
when he looks at her, obeys him when he asks her to do something (provided it 
does not contravene Shari’ah (divine law)) , and apposes not his wishes in regard to 
herself and her property by doing what he does not like.”2 
COMMENTARY: The distinction of the best women is that she pleases her husband when 
he looks at her. She has a very good disposition and good manners. This makes him happy. 
And, if she has good looks and conduct too, then his pleasure known no bunds. 
Another distinction is that she does not act in a way that hurts her husband in any way. 
This concern both her self and property. 
The property could be, her own as also her husband's. She may not use any of these in such 
a way as displeases her husband. It could also refer to her husband's property in her hands. 
She does not misuse it but spends only as her husband wished her to spend. 


MERIT OF A TRUSTWORTHY WIFE 
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1 Bayhaqi # 8600 in Shu’ab ul Eeman. 
2 Nasa’i # 3231, Bayhaqi in Shu’ab ul Eeman. 
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3273. Sayyiduna Ibn Abbas «sà»; narrated that Allah’s Messenger pl jaje à o said, 
“Four things there are such as if bestowed on anyone then he is given the best in 
this world and the next. (They are: ) 

(i) A grateful heart (that thanks Allah for His bounties). 

(ii) A tongue that is engaged in the remembrance of Allah i in SREI and ease). 

(iii) A body that endures trials patiently. 

(iv) A wife who does act treacherously (with him) in her peson and his property. 


CHAPTER - XII 


AL-KHULA’ WA AT-TALAQ KHULA’ (OR | Abdo 
SEPARATION INITIATED BY WIFE) & DIVORCE Zo oS 


WHAT IS KHULA’ (a): It is with a dummah (.) of Kha (¢) , khula’ and a fathah of the kha, 
Khala’, a noun. The former in a literal sense is to remove or take out something and 
generally it is applied to removing or taking off a garment or socks, etc. in the terminology 
of Shariah, it is the removal of matrimonial bond. It is ‘to get rid of the ownership by 
marriage against wealth with the word khula’. Or, it is ‘to acquire wealth from one’s wife 
with the word khula’ to reyoke the ownership by marriage.’ 
This terminology of Shari’ah (divine law) is explained thus: if husband and wife are at 
loggerheads and there is no way they may reconcile and the husband does not 
pronounce divorce, then it is allowed to the woman to pay some money and pay her 
dower and get deliverance. 
She may tell the man ‘take so much money and make khula’ It means ‘get rid of me.’ Or 
she tells him to get rid of her against the dower that is payable by him. 
In response, the man may say, ‘I get rid of you.’ This causes one Ponoi of talaq 
ba'in on the woman (ba’in is irrevocable). Both will separate. 
Mazhar «its», said that the ulama (Scholars) differ on whether it is divorce or annulment 
when a man says to his wife, ‘I have made khula’ with you against so much money’ and 
she says, ‘I have accepted it, and thereafter they separate. Imam Abu Hanifah sa», and 
Imam Maalik dia, say that it is talaq ba’in (an irrevocable divorce). An opinion of Imam 
Shafi’ dtu», which is more rightly attributed to him agrees with them. However, Imam 
Ahmad 4a», holds that it is faskh (an annulment) and an opinion of Imam Shafi’ ÄN aar y 
tends to agree with him. 
If husband and wife are disunited because of the husband’s injustice and the wits demands 
the khula’ because of his injustices and excesses, then it is makruh (disapproved) for the 
husband to take anything against making khula’, like money etc. 
If the reason behind seeking khula is the wife’s obstinacy and disobedience, then it is 
makruh (disapproved) for the husband to take against the khula’ so much money as is in 
excess of what he has paid to his wife as a dower. 
WHAT IS TALAQ: In the literal sense, talaq is ‘to open or undo’ and ‘to leave or separate’ 
In the terminology of Shari’ah (divine law) it is: 
‘a man’s releasing the woman from the restrictions imposed on her because of the 
marriage.” 
‘Insha Allah the kind of talaq (divorce) and their commands will be mentioned in ‘the 


352 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


following lines.1 
SECTION I SA jadi 
DIVORCE FROM DISLIKED HUSBAND 
Bil J 525 EIU phn ols I de OS US 3 SEH Of éE gl gé eTe) 


a. 6 è 408 4 : 2 eo l ~ 2 P Š P 
d da dges Sas SEY GAN ST 5 ot Vs Hh dls rei kU 8 5 LLU 


Žž 


uies idi yé shag ae ab Jad dyas JÉ 4a SG aigas aie c3 551 ches ale 
(snl olg) ÉL 
3274. Sayyiduna Ibn Abbas «sà»; narrated that the wife of Thabit ibn Qays ssä») 
came to the Prophet ph; 4t ài o and submitted, “O Messenger of Allah, I do not 
blame Thabit ibn Qays, nor do I pick faults in his character and religion, but I do 
not like ingratitude (or sin) in regard to) Islam.” So, Allah’s Messenger plu jase äi gho 
asked her, “Will you return to him his garden (that he had given you as your 
dower)?” She said, “Yes!” Allah’s Messenger pjate ài o said (To Thabit) , ‘Accept 
the garden and pronounce divorce to her once.”? 
COMMENTARY: The wife of Sayyiduna Thabit ibn Qays «så s»; had no complaint against 
him, but she did not like him. She feared that this might cause her to be ungrateful or 
disobedient to him. She would not like that to happen so why should they not separate. 
It is said that Sayyiduna Thabit ibn Qays «s ð „2; was very ugly and short statured. His 
wife's name was (Sayyidah) Habibah or Jamilah. She was very beautiful and charming. 
Hence, they were unmatched - strange bedfellows! -She was not disposed to him. The 
prophet eluyatedi ho , therefore, instructed Sayyiduna Thabit «så»; to divorce his wife but 
with only one pronouncement. 
We know from this that it is better for a man who divorces his wife to declare it only once 
so that if they intend to revoke the divorce, they may do it. This was the reason why the 
Prophet pl~s jaleàl Lo told him to declare divorce only once. 
We also know from this that khula’ is divorce, not an annulment. The compiler of the 
Hidayah has cited a hadith of the Prophet gl- jate ăi sho: 
Fests ee ags 354 


“Khul’a effects an irreversible divorce.”3 
DO NOT DIVORCE A MENSTRUATING WOMEN 
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1 See also the hidayah v1 pp 194-200, Marghinani. Darul Isha’at Karachi. 
2 Bukhari # 5273, Nasa'i # 3463, Ibn Majah # 2056, Musnad Ahmad 3-4. 
3 Hidayah v1 p 194. 
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3275. Sayyiduna Abdullah: ibn Umar «să s?) is reported to have divorced one of his 
wives while she was menstruating. Sayyiduna Umar «s à >, mentioned this to 
Allah's Messenger pi- jals či „4o who became angry at it, saying, “He must (atone for it 
and) take her back (by saying to her, ‘I have taken you again as my wife). Then, he 
must keep her with him till she is purified and then has another menstruation and 
is purified again. Then, if it appears necessary to him to divorce her, he may divorce 
her when she is pure (of menses) before he has sexual intercourse with her. This, 
doing which Allah has commanded that woman be divorced (if that is to be done).” 
According to another version, he said, “Instruct him to take her back. Then, he may 
divorce her when she has purified from menstruation, or is pregnant.”! 
COMMENTARY: The Prophet pleat anger is indication that it is forbidden to divorce 
a woman when she is menstruating. It is forbidden because the’*man may have divorced 
her out of aversion for menstruation. He may not really have divorce in mind. 
‘ However, if anyone divorces his wife while she is menstruating, then divorce takes effect. 
This is why the Prophet pl» jale ài slo instructed Abdullah to reverse the divorce (or take her 
back). Clearly taking her back can only be after divorce. 
The question arises why was he asked to defer divorce till she has had her second menses 
and purifies from it. The ulama (Scholars) say that there are several reasons for it. 

(i) The ruju or reversing of divorce should not be with intention to divorce again. 
This is why the waiting period is postponed so that not only it becomes: 
permitted to divorce but also the man has. an opportunity to reconsider his 

_ decision. Perhaps, they might find something whereby it does not become 
necessary to divorce the woman. These two things can be possible only by 
deferring divorce till the second time purity is attained. 

(ii) The postponement for such a long time is a punish the man for having 
divorced his wife while she was menstruation. 

(iii). | The menstruation during which the woman was divorced and the purity 
attained for it (and the period of purification are both, as it were, 
interconnected and counted as one). Thus, it divorce were given after the first 
menses during the first purification, it is deemed to have been given during the 
first menstruation. 

However, it must be understood that it is not wajib (obligatory) to wait for the second purity ` 
to divorce the woman. It is better, of course. 

THREE KINDS OF DIVORCE: There are three kinds of divorce depending on time and 
situation. They are: 


(i) Ahsan. 

(ii) Hasan, also called sunni 

(iii)  Bida’i . 
(i) The Ahsan form of divorce is that a talaq raji (revocable divorce) is pronounced 


during a purity within which sexual intercourse is not had and the woman is 
divorced in that very condition (meaning, he does not pronounce any more 


1 Bukhari # 4908, Muslim # 1-1471, Tirmdhi # 1178, Abu Dawud # 2179, Nasa’i # # 2289, Ibn Majah # 
3019, Darimi # 2362, Muwatta Maalik # 53 (Talaq) , Musnad Ahmad 2-26. 
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divorce and does not have sexual intercourse with her) till her iddah is over. 
This kind of divorce is the best. 

The Hasan form of divorce is that a revocable divorce is pronounced during a 
state of such purity within which no sexual intercourse was had, provided the 
woman is madkhul biha (one with whom he has had sexual intercourse some 
time). If she is ghayr madkhul biha (meaning, less then nine years old or an 
adult with whom her husband has not had sexual intercourse) then one talaq 
hasan is pronounced for her. Also, she may be divorced even when she is 
menstruating. The talaq hasan for a minor girl and pregnant women and old 
women (past menopause) is that one pronouncement is made each month (for 
three months) and it is also allowed to divorce these woman after having 
sexual intercourse with them. This kind of divorce is also good. 

The bida’I (or bida’i) form of divorce is the madkhul biha is divorced 
(completely) in just one period of her purity or on a single moment with three 
pronouncements of divorce, or with such two pronouncements that do not 
allow for a reversal (or revoking) , or pronounce divorce during a purity 
within which sexual intercourse has been had with her. Thus if a man divorce 
his wife when she is menstruating then this too is talaq bida’i. If the woman 
who is divorced is madkhul biha then, according to the most authentic 
tradition, it is wajib (obligatory) to revoke the divorce to her. But some ulama 
(Scholars) say that it is mustahab (desirable) to do so. When she gains purity and 
again gets her menses and again purifies from it, and till this time the man has 
not changed his mind and insists on divorcing her then divorce may be 
pronounced during her second purification. This third kind of divorce, is 
disliked by Shari'ah (divine law). Though divorce is valid yet the man giving 
the divorce has sinned. 


TWO KINDS OF DIVORCE: In terms of their effectiveness, divorce is of two kinds: 


(i) 


(ii) 


(i) 


(ii) 


Raj'i. 

Ba'in. 
The divorce raj'I or revocable or reversible. The man says once or twice in clear 
words (jbo) or (cab) meaning “you are divorced’ or ‘I have, divorced you.’ In 
this case, the man may reverse his pronouncement during the days of iddah 
(waiting period) or waiting period without remarriage with her. He may say, ‘I 
have returned to you.’ Or, he may touch her, or stroke her, or have a sexual 
intercourse with her, In these cases, the divorce is revoked and it is not 
necessary to marry the woman all over again. 
The divorce ba’in or the irreversible or irrevocable divorce: The clear, obvious 
words of divorce are not used but such words are uttered as are not spoken fur 
divorce yet they do indicate the intention. They do give the idea of divorce 
through a figurative speech. There are three such words recognized by jurists 
that are mentioned in books of fiqh (Islamic jurisprudence) and besides them. 
the command of talaq (divorce) ba’in is that the woman comes out of the 
marriage and it is forbidden to keep her as a wife without marrying her again. 


DIVORCE OF TWO KINDS: in terms of outcome too, divorce is of two kinds: 


(i) 


Mughallazah. 
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(ii) Mukhaffafah. 

(i) The mughallazah or rude divorce is that three pronouncements of divorce are 
made in one breath, in one sitting. The man may say, ‘I divorce you three - 
times, Or he may repeat, ‘I have divorced you, ‘I have divorced you,’ ‘I have 
divorced you After that, the man cannot take her back as his wife without 
halalah. It is that the woman will go through her waiting period and marry 
another man who consummates the marriage with her and then divorces her. 
Then she goes through a waiting period (after this divorce) after which her 
previous husband may marry her. 

(ii) Mukhaffafah (or light) divorce is to pronounce two divorces at once, or 
separately. Or, it is to pronounce just once. If clear, obvious words are used, 
then the husband can revoke it within the waiting period and it is not 
necessary for them to remarry. But, if figurative speech is used then he can 
keep her as his wife after re-marrying her. 

WHOSE DIVORCE IS EFFECTIVE: The divorce pronounced by every sensible adult 
man takes effect. He may be a free man or a slave. The divorce may be given of his own 
free will or under compulsion, or he may give it while he is intoxicated. 

If a sensible, adult man is dumb and gives divorce through pre-determined signs then his 
divorce is also effective. 

WHOSE DIVORCE DOES NOT TAKE EFFECT: The divorce pronounced by a boy or an 
insane man does not take effect. Also, if a man who is asleep gives a divorce and says on 
awakening, ‘I have divorced you during sleep’ then his divorce does not take effect. If a m 
aster divorce his slave’s wife then his divorce also does not take effect. 

DEPENDS ON WOMAN: The subject of divorce is the woman. For a free woman, divorce 
is pronounced three times even if she is married to a slave. A slave girl is divorced by two 
pronouncements of divorce even if she is married to a free man. 


THE QUESTION OF IKHTIYAR (CHOICE) 
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3276. Sayyidah Ayshah sà»; said that Allah's Messenger plu yateai_ to offered them 
a choice (“If you wish the life of this world and its ornaments then come, let me 
give you some of its enjoyments and part with you a noble parting. But if you wish 
for Allah and His Messenger and the abode of the hereafter, then surely Allah has 
prepared for those amongst you who do good, a great reward.”)? 
Hence, (against the luxuries of this world) they chose Allah and His Messenger ås o 
esie. That did not count (as any kind of divorce) against them in any way.3 


COMMENTARY: This hadith makes it definite that if a husband asks his wife to choose 


1 See also Tirmidhi v1 pp 493, 499. Also see p 499 for a clarification about divorce ahsan. Darul 
Isha’at Karachi. | 

2 33: 28, 29, (Surah al-Ahzab). 

3 Bukhari # 5262, Muslim # 24-1477, Tirmidhi # 1182, Abu Dawud # 2203, Nasa'i # 3441, Ibn Majah # 
2052, Darimi # 2269, Musnad Ahmad 6-45. 
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between her self and himself and she opts for her husband then divorce of any kind whatsoever 
does not take effect Imam Abu Hanifah 44> and Imam Shafi’ 4s, to by this hadith. 
However, if the wife chooses herself then Imam Shafi’I itu») and Imam Ahmad dita) say 
that divorce of the form raj’I applies. Imam Abu Hanifah 44>, said that divorce ba’in 
applies and Imam Maalik å>, said that three divorces apply. 

It is reported that Sayyiduna Ali «s à s»; said, “Simply by giving the choice to one’s wife, 
the divorce raj’I takes effect even if she choose her husband. 

Sayyiduna Zayd ibn Thabit «să»; ruled that divorce ba’in takes effect. 

Hence Sayyidah Ayshah y: ù s»; narrated the hadith rejecting both opinions. She made it 
clear that a husband’s offering such a choice does not make any kind of divorce effective. 


FORBIDDING SOMETHING TQ ONESELF CALLS FOR EXPIATION 
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3277. Sayyiduna Ibn Abbas «s à») said, “On forbidding something to oneself an 


expiation becomes necessary. Indeed. (in this regard) for you there is in Allah’s 
Messenger pl ya1ea_ Lo an excellent precedent. 


-~ COMMENTARY: [If anyone declares something to be unlawful to him, it does not become 
unlawful but he has to make an atonement for it. The atonement will be for the oath and it 
has to be even for something like wine that is forbidden. And even if it belongs to another 
person. One may say, for example wine is forbidden to me.’ ‘another’s property is 
forbidden ‘to me’ This will be regarded as an oath. He will have to make an atonement 
when he breaks the oath unless he gives that thing in charity or as a gift to someone. The 
Hanafi also say the same thing as Ibn Abbas «săi s») says. 

Sayyiduna Ibn Abbas «4,0, also recited a verse of the ue an to lend support to his words: 


{Certainly you have in the Medsinges of Allah an excellent pattern (of conduct)} (33: 21) 
He referred to the time when the Prophet elyate ato had forbidden honey to himself, so. 
the verse was revealed. 


ESA Jat 23 ch 6 Lolly 
{O Prophet, why forbid you what Allah has made lawful to you...} (66: 1) 4 

He was commended to make an atonement. This is mentioned in the next hadith Insha 
Allah. So, you are based to follow the Prophet pt jasleàt Lo example. 

If anyone says, “All the lawful things, I forbid Myself,” or, “I forbed myself everything that 
Allah has made lawful.” The jurist say that such words mean that his wife is also divorced 
even though he had not made an intention to do that. If he says to his wife, “You are 
forbidden to me,” then it would be an eela (an oath to keep away from one’s wife for four 
months or more) , provided he had really formed an intention to do so, or any other 
intention. If while saying so he may have formed an intention to make zihar, then zihar will 
be effective. (zihar is to liken one’s wife to one’s mother or sister) If while saying. “you are 
forbidden to me,” he may have intended to lie, then it is (#) foolish talk and nothing will 
take effect. This command is from the religious point of view,.but the ruler (will go by 
zihar) and declare eela to take effect. If while speaking these words he had formed an 
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intention to divorce then divorce of the ba’in kind becomes effective. If he had formed an 
intention to make three pronouncements of divorce then that will take effect. The ruling is 
that even if he had not formed an intention to divorce, nevertheless divorce of the ba’in 
kind will take effect. 

s ite 
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3278. Sayyidah Ayshah sä s»; narrated that the Prophet pl- jaie à o used to stay a 
while with Sayyidah Zaynab bint Jahsh sä»; and drink some honey at her place 
she and Sayyidah Hafsah ws% v») decided that whichever of them the Prophet ài o 
ejat visited first should say, “I perceive from you the smell of maghafir.1 Did you 
eat it?” So, when he visited one of them, she spoke those words and he safd, “It 
does not matter. I only drank some honey at the house of Zaynab bint Jahsh. I shall 
not do it again and I have sworn (to abstain from it). Do not tell this to anyone (lest 


Zaynab feel bad about it).” His purpose was to please his wives. So, then 
(revelation) descended: 
29 2 : AE b b r w -2 r 
LY oL e CUA kA AG 
{O prophet, why forbid you what Allah has made lawful to you seeking to please 
your wives?....}2 (66: 1) 
COMMENTARY: The Prophet plste ài sto stayed a while at the house of Sayyidah Zaynab 
bint Jashsh when he was on his (daily) rounds to his wives. This was not part of his visits to 
them, day by day. 
‘Maghafir’ is the fruit of a tree. It resembles gum. It is bad smelling but also has a trace of 
the Smell of honey. 
The Prophet lyse dt le liked honey very much. So, Sayyidah Zaynab used to give him 
some to drink and he was delayed there because of it. 
Sayyidah Ayshah sà»; did not like it and she and Sayyidah Hafsah tes å 2) who was 
very close to her conspired to put an end to it. Their plan marked as we read in the hadith 
but Allah did not approve. 
SECTION II oén jai 
WOMAN WHO ASKS FOR DIVORCE UNNECESSARILY 
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1 A bad smelling resin, Gum of mimosa, coccidae. (The singular is mughfur). 
2 Bukhari # 4912, Muslim # 20-1474, Abu Dawud # 3714, Nasa’i # 3421. 
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3279. Sayyiduna Thawban «+4i,.», narrated that Allah’s Messenger plujsJea!_ Jo said, 
“The woman who seeks divorce from her husband for no reason whatever (will not 
perceive) the fragrance of paradise (because it) will be forbidden to her.”! 
(In the place of gathering the creat-tres will perceive the beautiful smell of paradise 
but she will deprived of it.} 
DIVORCE IS DISLIKED 
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3280. Sayyiduna Ibn Uamr «+4i,,», narrated that the Prophet pl- jale àn Jo said “Of the 
lawful things, divorce is what angers Allah most.”? 

COMMENTARY: Though divorce is not forbidden, it is disliked by Allah. There are many 
things that are permitted but makruh (disapproved) (disliked). Examples are to offer the fard 
(compulsory) salah (prayer) at home without an excuse (instead of at the mosque) , or to offer 
salah (prayer) on a land snatched from someone. In both cases the salah (prayer) is valid but it 
is offered in a disliked manner. 


DIVORCING WOMAN BEFORE MARRYING HER 
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3281. Sayyiduna Ali «+4,.», narrated that the Prophet l~ jade äi o said, “Divorce is not 
given before marriage, slave is not set free before owning him, there is no perpetual 
fasting (without having meal at iftar but the Prophet pl- jals ài J2 was exempt from it) , 
there is no orphan hood after the age of puberty (so anyone without parents when he 
is an adult cannot be called an orphan) there is no suckling after weaning and there is 
no silence all day (for there is no reward in that).”3 
COMMENTARY: This hadith mentions some basic principles. 
If a man divorces a woman before he marries her then what is the wisdom in a divorce 
without marriage? 
In the same way, if one does not own a slave, what is the meaning of setting him free? That 
slave will not gain freedom (whom he names). 
Imam Shafi’I å a>) and Imam Ahmad à a>; abide by this hadith however, Imam Abu 
Hanifah «sð», contends that if anyone adds divorce before marriage as a condition then it 
is correct. For instance, Zayd says to a stranger woman, “If I marry you then I shall divorce 
you,” Or, he says, “whichever woman I marry is divorced,” then whenever he marries her 
divorce will take place forthwith. 
The same will be with a slave, If he stipulates that if he becomes master of a certain slave, 
or if he becomes master of whichever slave, he is set free. So, the moment the slave comes 
in his possession, he will be deemed to be free. 


1 Tirmidhi # 1191, Abu Dawud # 2226, Ibn Majah # 2055, Musnad Ahmad 5-277, Darimi # 2270. 
2 Abu Dawud # 2178, Ibn Majah # 2028. 
3 Baghawi in Sharhus sunnah (Prophet's gda sadeži Jeo practice) # 2350. 
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Hence, this hadith does not mean that divorce takes effect the moment it is uttered. And it 
does not reject a ‘conditional divorce.’ 

SILENCE: The hadith also says that it is disallowed - or, meaningless to observe silence all 
day. This has been mentioned because some previous ummahs! observed silence as a form 
of worship. They believed that if anyone observes silence all day then he gains nearness to 
Allah. The Prophet plwyae at Ao made it clear that it is not proper in our ummah and this 
practice fetches no reward. But, it really is better then engaging one’s tongue in 
meaningless and evil talk. l 
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3282. Sayyiduna Amr ibn Shu’ayb 44>, narrated on the authority of his father 
(Shu’ab) that his grandfather (Abdullah ibn Amir) «+ 4,2) narrated that Allah’s 
Messenger el»y4:1¢ al lo said, “The son of Aadam t.W!4Je may make no vow, and he 
may not set free that which he does not possess and he may not divorce whom he 
does not have.” 
The version in Abu Dawud also has; ‘And, he may not sell except what he owns.”2 
COMMENTARY: A vow to set a slave free for Allah’s sake is not correct if the slave is not 
owned. If the slave comes into possession afterwards even then the slave will not get 
release. As for divorce and emancipation, the previous hadith and its commentary may be 
seen. (We reproduce here a commentary in Tirmidhi? on his hadith, v1 pp 503-4) 
In this chapter, ahadith are also narrated by Sayyiduna Ali asà 2), Muaz asi oy Jabir 2) 
, Ibn Abbas «sà 2; and Sayyidah Ayshah tig ait). This hadith is hasan sahih and the 
ae sahih in this chapter. Most sahabah (Prophet’ s Companions) ge ùl s>) abide by it, 
among them Sayyiduna Ail ibn Abu Talib usăl 2), Ibn Abbas «sà»; , Jabir ibn Adullah s»; 
à , Sa'eed ibn Musayyab «sà»; , Hasan, Sa’eed ibn Jubayr, Ali ibn Husayn, Shurrayn 
and Jabir ibn Zayd. Many tabi'in and Imam Shafi «sä»; have also abided by it. However, 
Sayyiduna ibn Mas'ud «s à») said that if a man specifies the woman or her tribe then 
divorce is effective so that the moment- he marries her divorce will take effect. Sufyan 
Thawri and Imam Maalik da, said, the same thing, both of them added that if he take the 
name of a woman or specifies a time or tribe then as he marries her, divorce will take effect. 
However, ibn Mubarak dta>, is very severe on this issue. 
He says that if any man does this then that woman does not even become forbidden. 
Someone asked him about a man who swears that if he ever marries, his wife would be 
divorced, but soon longs to marry, should be in this case, obey the jurists who give 
permission (in such cases) to marry. Ibn Mubarak dta>, said, “If he had first regarded the 


1 This is practiced by the Trappists of the Listercian order of monks. They live an austere life and it 
includes a vow of silence. They are a stricter branch of Benedictines, a Christian religious order. 

2 Tirmidhi # 1184, Abu Dawud # 2190, Ibn Majah # 2047, Musnad Ahmad # 7009. 

3 Published Darul Isha’at Karachi. 
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verdict of those jurists to be correct then he could now act on that, but if he first preferred 
the verdict of those who do not permit then now too he must not act on the jurist who 
permit.” Ahmad said, “If he did marry then I would not suggest to him to separate from 
his wife. Ishaq said, “I do give permission because of the hadith of ibn Mas’ud « a», 
concerning any specified tribe, city or woman. So, if he does marry then I do not say that 
she is forbidden to her.” Ishaq was more liberal about unspecified woman. 


ABOUT TALAQ AL-BATTAH 
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3283. Sayyiduna Rukanah ibn Abd Yazid «+ 4 .,», said that he divorced his wife, 
Suhaymah «4,2, , (of the kind) of battah (which is a complete severing of marital 
relationship). Then, he informed the Prophet «1411» of that, saying, “By Allah, I 
did not intend but only one pronouncement of divorce.” Allah’s Messenger 4e ài o 
ey asked him, “Is it (truly) by Allah, that you did not intend but just one 
pronouncement?” Rukanah «+4,» affirmed, “By Allah, I did not mean but just one 
pronouncement.” 
Therefore, Allah’s Messenger «ea.» restored her to him. He then divorced her 
the second pronouncement in the time of Umar «s è >»; and the third 
pronouncement in the time of Uthman sài >31 


COMMENTARY: Sayyiduna Rukana «sà ç») had pronounced divorce in the words (jibes 
4451) “You are the woman divorced with the utterance battah.” This word means ‘to sever’ 
so the sentence implies ‘a divorce that leaves no relationship of marriage and the woman is 
absolutely out of marriage. 

As for the prophet piuj ale a1 J» restoring the woman to Rukana «s ù 2; , Imam Shafi’l 
ai a>, understands by it that the Prophet ply Je & J» instructed Rukana « 4 ,», to 
reverse the divorce. It is as though Rukana said ‘I restore you to my marriage,’ and 
took her back as his wife. . 

Imam Shafi’I 4») understands in this way because he regards al-battah divorce to mean a 
single pronouncement of revocable divorce. If anyone intends two or three pronouncement 
with those words, then as many as intended will count. 

Imam Abu Hanifah 4 «>, contends that divorce with this words al-battah means one 
divorce of the ba’in kind, no mother whether the intention was formed. He says that the 
Prophet pl sale Le returned the woman to Rukana though a fresh marriage. 


1 Tirmidhi # 1180, Abu Dawud # 2206, Ibn Majah # 2051, Darimi # 227. 
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ORAL EXPRESSION OF MARRIAGE OR DIVORCE IN JEST IS TAKEN SERIOUSLY 
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3284. Sayyiduna Abu Hurayrah «säi 2) RAN a Allah’s Messenger ‘gl gale ait, ie 
said, “three things are considered seriously when done resolutely. But they also 
take place when done in jest. Then are marriage, divorce and revoking a divorce to 
take back the wife.” 
COMMENTARY: The Arabic word jadd (4-) in the hadith is to endeavour to do something. 
Here it means to read the literal meaning of the word. For instance, the word (cS). (I 
married) when spoken orally may be taken in their literal sense. So too the word (cab) I 
have divorced. 
The word hazel (Jj) is a jest but the literal meaning is not taken. 
These three things here are taken seriously what they mean. If two strangers, a man and a 
woman, propose and accept before two witnesses in jest, they become husband and wife 
their jokes notwithstanding. 
So, if a couple divorce in jest, the divorce takes effect all the same and if after that they jest 
to revoke their divorce then it is really restored. 
Apart from these three things this principle applies to other things too, like by ing and selling. 
ABOUT DIVORCE WHICH A MAN IS COMPELLED TO GIVE 
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3285. Sayyidah Ayshah sä»; narrated that she heard Allah’s Messenger ate ås guo 
ews say, “There is no divorce and there is no emancipation through ighlaq.” It is 
said, that (al-ighlaq I (al-ikhrah or ‘dislike’ ‘compulsion.’ 
COMMENTARY: The word ikrah means ‘to compel.’ 
Thus, if any one compels a man to divorce his wife or to emancipate will divorce take 
effect, nor will the slave be free. 
Imam Shafi’] éta.>) Imam Maalik da>) and Imam Ahmad dt) go by this hadith and rule 
accordingly. 
Imam Abu Hanifah «>, said that both things are valid, basing his contention on hazl or 
jest. (The commentary to the foregoing hadith speaks of that.) the books of fiqh (Islamic 
jurisprudence) enumerate his arguments. Imam Abu Hanifah à>, contends that eleven 
things became valid even compulsion. 
(i) Marriage. 


(ii) Divorce. 
(iii) Revoking divorce. 
(iv) Fela, or abandoning wife for four months. 


1 Tirmidhi # 1187, Abu Dawud # 2194, Ibn Majah # 2039. 
2 Abu Dawud # 2193, Ibn Majah # 2046, Musnad Ahmad 6. 276. 
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(v) Fa’I which is to revoke eela. 

(vi) Zihar, or comparing wife to mother. 

(vii)  Iqaq, or setting slave free. 

(viii) | Pardoning Qisas or by passing retribution. 


(ix) Oath. 
(x) Vow. 
(xi) Embracing Islam. 


DIVORCE BY AN INSANE IS INVALID 
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3286. Sayyiduna Abu Hurayrah «sä»; narrated that Allah's Messenger pl- jade àl Lo 
said, “Every divorce becomes effective but not the divorce pronounced by the 
mentally deranged and the lunatic.” 
COMMENTARY: Imam Abu Hanifah goes by this hadith. As for the words in the hadith 
(84a) means idiot and a person who is out of senses sometimes and at other times he is in his 
senses. The Qamus says that he ‘has little sense.’ The sirah says that it is ‘an inverted bucket’ 
and ‘an insensible person’ The book of fiqh (Islamic jurisprudence) give it this meaning. 
In this way, the words of the hadith (ais Je oat) (lunatic) are sort of an elaboration of 
(+) (mentally deranged). This is why some versions do not have the () waw between the 
two Words (~ pashitzadeS!). 
_ This establishes that if the divorce by the mentally deranged is not effective, then, without 
doubt, the divorce pronounced by a completely mad man who is totally bereft of senses is 
simply out of question and cannot be effective, at all. 
Zayn ul Arab a>, said that usually (és) is an idiot or an insensible person, but it also 
covers the lunatic, one who is asleep, the unconscious and the sick person who loses his 
senses because of his illness. Hence, the divorce uttered by any of these is not effective. 
Ibn Hammam 44>) has quoted some scholars to say that (3) is a person who has poor 
sense and lacks understanding power and is a confused speaker and does foolish things, 
but he does not strike or abuse anyone. On the other hand a lunatic or a mad man roams 
about striking passers-by and abusing people. 
Imam Tirmidhi ġa; says that a sub-narrator (Ata ibn Ajlan) is a weak authority. But, this 
hadith is supported by the hadith narrated by Sayyiduna Ali: ssä s»; 
sedi dls Vii als ¥ 
(Every divorce is effective but not the divorce by the ma’tuh). 
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1 Tirmidhi # 1195. 
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3287. Sayyiduna Ali «sá >», narrated that Allah’s Messenger pl yale due said, “Three 
people are there for whom the pen is raised (and does not record their deeds 
because their words and actions are not blamed on them). They are: one who is 
asleep till he awakes, a chill till it attains puberty, done who is mentally deranged 
till he regains his senses.1 
3288. Sayyidah Ayshah sà»; narrated that the same hadith.? 


DIVORCE WITH TWO PRONOUNCEMENTS FOR FEMALE SLAVE 


g g 
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3289. Sayyidah Ayshah ys à =») narrated that Allah's Messenger pjate ài Lo said, 
“the divorce of a female slave is with two pronouncement and her iddah is till two 
menstruations are over.”3 


COMMENTARY: The iddah or waiting period of a free woman is upto three menses but if 
she has menopause then it is three months. And his iddah of a female slave is up to two 
courses or a month and a half. 

In matters of divorce and the consequent waiting period, the woman is the deciding factor, 
not the husband. 

If the woman is free, then her divorce is by three pronouncements and her iddah will be till 
she has menstruation three times, even if she is married to a slave. 

If the woman is a female slave, then her divorce is by two pronouncements and her iddah 
will last till she gets two menstruations, even if she is married to a free man. 

The Hanafis go by this edict, but Imam Shafi’I 4.» , contends that in matters of divorce and 
iddah, it depends on man’s position. If the husband is a free man, then his wife’s divorce 
will be by three pronouncements and her iddalr will last till she has three menstruations, 
even it she is a female slave. 

If the husband is a slave, then his wife’s divorce is by two pronouncements and her iddah 
will last till she has had two menstruations, even if she is a free woman. 

This hadith also establishes that the period of iddah relates to menstruation, not to purity. In 
other words, this hadith confirms that the words of the Quran: 


g A Ap 
mean ‘three monthly periods,’ not three purities. 
SECTION III één jaki 


WOMAN WHO ASKS FOR DIVORCE OR KHULA’ 
ABN LWA Hip SH JG asai da 2183358 GES (VAs) 
(SL ol 55) 
1 Tirmidhi # 1428, Abu Dawud # 4403, Musnad Ahmad 1-155, Ibn Majah # 2042. 


2 Ibn Majah # 2041, Darimi # 2296. 
3 Tirmidhi # 1182, Abu Dawud # 2180, Ibn Majah # 2080, Darimi # 2294. 
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3290. Sayyiduna Abu Hurayrah «s à s»; narrated that the Prophet plsjate ài o said, 

“Woman who are disobedient to their husbands and (also) those who demand 

khula’ (separation) from their husbands are hypocrites.”! 
COMMENTARY: The woman who ask their husband, for no reason at all, to divorce 
them, or they ask to be divorce against a compensation (like waiver of dowry), are all 
hypocrites. Outwardly, they profess adherence to Islam and its laws but inwardly they 
are sinners and disobedient. 

MAKRUH (DISAPPROVED) TO DIVORCE WOMAN AGAINST ALL THAT SHE 
POSSESSES 
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3291. Sayyiduna Nafi «s à .») reported from a freed female slave of Sayyidah 
Safiyah bint Ubayd 4+ à»; that she (meaning, Safiyah) obtained khula’ from her 
husband (Abdullah ibn Umar) «+ 4.2, against everything that she possessed. And, 
Abdullah «4,.>, did not demur to that.? 

COMMENTARY: Sayyiduna Abdullah ibn Umar «+4i,,2, did not forbid it because khula’ is 
not forbidden after all. But, to concede to her demand for khula’ against all that she 
possesses is makruh (disapproved). 
FORBIDDEN TO PRONOUNCE THREE DIVORCES IN ONE GO 
2 $ ae oo 6 2, of G8 3 - 33 # 1 3 Stet 

ME a5 58) ÉE JAS OE glas até AU d l al JE 225 93 352506 EE5 (VYAY) 

t Pa - Ge & ò 2.7 4 26 z4 z 

JEI AG gs 5 ÉT Gis UIs boa I GES Calf JES ed slid eot LS 

(SLA ol 9.0) -a25) YIU) 5.25 & Sis 

3292. Sayyiduna Mahmud ibn Labid «+4,.2, narrated that Allah’s Messenger «16411» 

es was informed of a man who divorced his wife by three pronunciations 

simultaneously. At that he arose angrily.” Saying, ‘will you make light of the Book 

of Allah Mighty and Glorious, while I am among you?” (He meant that the 

commands of Allah were made fun of). A man (among the sahabah) «sà»; stood up 
and submitted, “O Messenger of Allah. Shall I not kill him?”3 


COMMENTARY: The Book of Allah, Mighty and Glorious, mentioned in the hadith refers 
to the verse: 


d ` I- gat Ag 3 r r 
BAU a ii 6 Si 
{Divorce is twice, then either a retention with honour or a release with kindness. 


And it is not lawful for you (men) to take from them (your wives) anything of what 
you have given them, unless both (parties) fear they may not able to maintain the 


. 1 Nasa'i # 3461, Musnad Ahmad 2-414. 
2 Muwatta Maalik # 32 (Talaq) 
3 Nasa'i # 3401. 
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limits of Allah. If you fear that they cannot maintain the limit of Allah, there is not 
blame on them for that wherewith she gets her freedom. These are the limits of 
Allah, therefore, transgress them not; and whosoever transgresses the limits of 
Allah, so those-they are the evildoers. So if he divorces her, then she shall not be 
lawful to him thereafter, until she marries another husband. If he (the second 
husband) divorces her, there is no blame on them on returning to each other (by 
marriage), if they think they can maintain the limits-of Allah. And those are the 
limits of Allah, which He makes clear for people who know. 
And when you divorce (your) women, and they are about to complete their 
(waiting) terms, then you either retain them with honour or release them with 
honour, and retain them not to their hurt that you may transgress (against them). 
And whosoever does that, he has wronged himself. And take not Allah’s revelations ` 
in mockery} (2: 229-231) 
This verse directs that divorce must not be declared three times simultaneously. Rather, it 
must be given at intervals and Allah’s words must not be taken as playthings. It any one 
divorces a woman three times in one breath then it is against Allah’s will which is 
tantamount to ridiculing His command. He who disobeys Allah’s commands, 
demonstrates that he does not esteem His commands and it is the same if he abides by 
them or not. 
Imam Abu Hanifah «sá»; said that it is bid'ah and forbidden to pronounce divorce three 
times at one go. 
` Imam Shafi'I «sà» said that while it is not forbidden to divorce three times at one go, it is 
contrary to the better procedure. 
The ulama (Scholars) say that there is aidon in not pronouncing three divorce together. If 
the husband makes only one declaration, Allah may cause him to relent after some time 
and revoke the divorce. Then, they might live a reconciled, happy life. 
The ulama (Scholars) are divided on whether a man’s saying (once) to his wife (#4 jxb<s) on 
are divorced three times) amounts to one pronouncement or to three. All the four imams and 
a majority of the scholars say that this will amount to three utterances of divorce. However, 
Tawus and some of the ahl us zahiriyahs maintain that it is just one utterance. 
In the hadith, one of the sahabah (Prophet’s Companions) «¢*4!,.») asked, “May I not kill 
him?” He said so because the prophet pi~ jade àl 4e called him one who made fun of Allah’s 
Book which is like disbelief. If a Muslim veers into the limits of infidelity, then he is to 
killed in punishment. This sahabi had not known that whatever the Prophet plwystedi Le had 
said was by way of oe him and he did not mean that literally: 


“ae 5 y a 2 ù 7 z > 7.4% 24 
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3293. Sayyiduna Maalik 44>, is reported to have learnt that a man boasted before 
Sayyiduna Abdullah ibn Abbas «sà s»; “I have divorced my wife with one hundred 
pronouncements. What do you say about it against me?” So, Ibn Abbas «să»; said, 


“She is divorced from three times. As for the (remaining) ninety seven, you have 
used them to make mockery of Allah’s verses.” 


1 Muwatta Maalik # 1 (Talaq) 
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COMMENTARY: Sayyiduna Ibn Abbas «sä»; referred to the verses of surah al-Baqarah 
cited in the previous commentary: 


Kpu i V5 6 6 $s GUS 
and.told the man that he had disobeyed the command of Allah. 
DIVORCE IS A BAD THING IN ALLAH’S SIGHT 
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3294, Sayyiduna Mu’‘adh ibn Jabal «sä»; narrated that Allah’s Messenger «+ a Jo 
es said to him, “O Mu’adh, “Allah has not created on the surface of the earth 
anything dearer to Him then setting a slave free. And He has not created on the 
surface of the earth anything more disliked to Him than divorce.” 

COMMENTARY: Allah is pleased most when a slave is set free. It is the birth night and 
an innate privilege of man that he should be delivered from bandage of a creation 
which is at per with him as human beings. Then, he gets freedom and ample time to 
worship and obey his Lord. 

Moreover, his master who set him free earns for himself deliverance from hell because of 
his sacrifice and good gesture. 

The divorce is bad in Allah’s sight that is given only to satisfy one’s ego without any kind 
of need to oneself. 

Ibn Hammam daita>, said that in some cases, it is mustahab (desirable) to divorce one’s wife. 
Examples are when she does not offer salah (prayer) or she is an indecent woman. 

It is stated in Fatawa Qadi khan that if anyone’s wife does not offer salah (prayer), then she 
deserves to be divorced, even if the man does not have enough to pay her dower. 

Abu Hafs, Bukhari st.» is reported to have said, “If a man meets Allah (on his death) with 
the dower of his wife on his neck, then in my sight it is more preferable than having sexual 
intercourse with a wife who does not offer salah (prayer). 

The hadith also tells us that marrying is better than going into seclusion to be able to 
worship Allah. 


CHAPTER - XIII 


aie. oe 2 
THE WOMAN WHO IS DIVORCES BY laaabsslol; 
THREE PRONOUNCEMENTS 


The chapter is about the woman who is divorced by three pronouncements. 

If her husband who has pronounced three divorces (changes his mind a1.i) wishes to retain 
her as his wife, then it is only possible when she marries another man who has sexual 
intercourse with her. Then this man divorces her and she passes her iddah (or days of 
waiting). After her waiting periods is over, she may marry her first husband all over again. 
` Only after she passes through these stages will she be lawful for her first husband. 


1 Daraqutni # 44 (Talaq) 
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In some copies of Mishkat, after the words 


sade Lb 
‘Chapter - the woman who is divorced by three pronouncements. 


the following is added: 
Yis Jeb 583 3423.5 
‘And in it is mention of zihar and Eela.’ 
The meaning of zihar and eela and some rulings about them will be mentioned in the 
following lines, insha Allah. 


SECTION I J 5s jadi 
HILALAH - WHEN IS IT VALID 
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3295. Sayyidah Ayshah gs 4.2, narrated that the wife of (Sayyiduna) Rafa’ah al- 
Qurazi «.i,.2) came to Allah’s Messenger pl- jats äi o and submitted “I was married 
to Rafa’ah till he divorced me making it batta (meaning, three pronouncements and 
irrevocable). After that, I married Abdur Rahman az Zubayr, but he has nothing 
except the hem of a garment.” (She used figurative speech to say that he was 
impotent) So he asked, “Do you wish to go back to Rafa‘ah?” She submitted, “Yes!” 
He said, “You cannot! Until Abdur Rahman enjoys your sweetness and you taste his 
sweetness.”! 

COMMENTARY: The concluding words of the hadith (mean that she could re-marry her 
previous husband, Ra’fa’ah «s à»; only after her second husband has sexual intercourse 
with her, meaning consummates their marriage. Then he may divorce her and she must 
spend the waiting period. 

This hadith makes it clear that halalah, meaning becoming lawful for the previous 
husband, is not merely that the woman marry another man, but they must have a sexual 
intercourse too. Of course, the intercourse may be limited to only penetrating the vagina. 
Ejaculation is not a condition. 


SECTION II ctth jadi 
PROPHET'S pt- jats ài Le CURSE ON THOSE WHO BY PASS THE LAW 


a 
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3296. Sayyiduna Abdullah ibn Mas'ud «sò s») narrated that Allah's Messenger adedi gw 


1 Bukhari # 2639, Muslim # 111-1433, Tirmidhi # 1118, Nasa'i # # 3408, Ibn Majah # 1932, Darimi # 
2268, Muwatta Maalik # 17 (Nikah (wedlock)) , Musnad Anmiud 6-42. 
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e, cursed the muhallil (the man who makes a woman lawful for her first husband) 
and the muhallil Jahn (the firmed husband for whom she is made lawful).! 

3297. (Sayyiduna) Ali «+ 4) .»,, Ibn Abbas 4 4.2) and Uqbah ibn Aamir «+ ài s>) 
narrated the same hadith. 


COMMENTARY: If a husband divorces his wife with three utterances and later repents, 
then he finds a way to circumvent the law and remarry the divorce. He arranges with 
another men to marry his former wife and then divorce her after consummating their 
marriage. The woman will spend the waiting period after getting divorce from her second 
(planted) husband, and then she will remarry her first husband. 

It is this man who is instrumented in getting the two together again and the first husband 
who planted the man to enable him to marry, are both cursed by Allah’s Messenger. One of 
them makes remarriage lawful and the other is one for whom it is made lawful. 

This device to get one’s wishes achieved makes fun of the institution of marriage. The 
woman’s honour and innocence is shattered. In another hadith the woman is called a 
borrowed sheep. 

The first husband is cursed because he was the real motive behind the womans (second) 
marriage. However it must be know that the hadith does not say whether the marriage 
will be void. Rather, it swords establish that marriage is valid because the hadith calls him 
who marries ‘muhallal.’ Clearly, a man can be so-called (muhallal) only if the (marriage) 
contract is valid. If it is void than he cannot be muhallal. Therefore, the prophet’s «cai lo 
wy saying does not use the word ‘curse’ in its true sense. Rather, the aim here is to focus on 
the unworthiness of the muhallal and the muhallal lahu, and to make it clear that it is an 
ugly act which no sound - natured man would agree to do.3 


HALALLAH IS MAKRUH (DISAPPROVED) TAHRIMI (IF): It is learnt from the Hidayah 
and other books of fiqh (Islamic jurisprudence) that if-halalah is made conditional by an 
oral declaration of the new husband, “I marry you to make you lawful for your previous 
husband who had divorced you.” - or, the woman says to the muhallal, “I marry you 
because I might become lawful for my former husband” - then in this case halalah is 
makruh tahrimi (disapproved to forbidden). 

However, if it is not expressed orally, though there’was on undeclared intention to the 
effect, then neither is the muhallal blamed nor is a curse invoked on him, for it will be 
presumed that his intention was to ameliorate the unsatisfactory situation. 

Ibn Hammam 4 4) said that if a woman who is divorced by three pronouncements 
marries an unequal man without her guardian’s permission and the mar also 
consummates the marriage then too she will not be lawful to her former husbana. The 
fatawa (edict) is according to this.”4 


MORE ON EELA 
sas thn fa Àn gsis eaii ste tah 2858 6 3 98 bs BE 5 (van) 


1 Tirmidhi # 1120, Nasa’i # 3416, Darimi # 2258, Musnad Ahmad 1-448. 

2 Ibn Majah # 1934. 

3 See also ‘Instructions of Shari'ah (divine law) for woman’ pp 326, 364, 372 Darul Isha’at Karachi. 
4 See also The Hidayah v 1pp 186f Darul Isha’at Karachi (regalizind condition) 
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3298. Sayyiduna Sulayman ibn Yasar 4.>, narrated that he had met ear di ten 

companions of Allah’s Messenger ¢l)«!c 4, all of whom said that the man who 

observes eela must be compelled to stop.! 
COMMENTARY: Eela is man’s vow not to have sexual intercourse with his wife for four 
months or more. If he does not approach her for four months then most of the sahabah 
(Prophet’s Companions) ¢¢¢ 4,2, contend that divorce will not take effect merely because 
four months have passed (without his having had intercourse with her). Rather, the man 
observing eela will be made to ‘stop.’ meaning that the ruler of qadi: (judge) will hold him 
back and order him: 

Either to return to his wife and have sexual intercourse with her and make an 
expiation for overstepping his vow, or to divorce his wife. 

Thus, Imam Maalik i>), Imam Shafi’I ia.) and Imam Ahmad 41a, rule in this way. 
Furthermore, Imam Shafi’I 44>) contends that if that man does not abide by the judgement 
of the ruler or qadi, and neither reconciles with his wife nor divorces her, then the ruler is 
authorized to rule that the man’s wife stands divorced. 
As for Imam Abu Hanifah, 41>, he contends that if the man has sexual intercourse with his 
wife within four months then his eela becomes void and he will be bound to make an 
expiation for the broken vow. On the other hand, if he does not have sexual intercourse 
with her and the four months pass away then his wife will be considered to have been 
divorced with one talaq ba’in. 
More rulings on eela and a full picture of it may be studied from books of figh amig 
jurisprudence). 


THE COMMAND ABOUT ZIHAR 
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3299. Sayyiduna Abu Salamah «+ 4.2, narrated that Sulayman ibn Sakhr «s 4 ,», 
who was called salamah ibn Sakhr Bayadi compared his wife to the back of his 


1 Baghawi in Sharh us Sunnah (Prophet's. elo yJedi Le practice) # 2363, Daraqutni # 148 in Kita but talaq. 
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mother (which is called zihar) till the end of the month of Ramadan. Barely had half 
of the month passed when he had sexual intercourse with her during the night. So, 
he came to Allah’s Messenger plus Je 41 J» and mentioned to him what had 
transpired. He said to him, “Set a slave free,” but he pleaded that he could not do 
that. He said, “Then fast two successive months,” but, again he submitted, “I am 
unable to do so.” 

He said, “In that case, feed sixty poor people,” but he had the same plea, “I do not 
find the means,” So, Allah’s Messenger p46 41.0 said to Sayyiduna Farwah ibn 
Amr «+ 4,2) (a sahabi) , “Give him that araq (which is a basket of dates weighting 
fifteen or sixteen sa’) that he might feed sixty poor people.”2 

3300. Sayyiduna Sulayman ibn Yasar «sà s»; narrated on the authority of Sayyiduna 
Salamah ibn Sakhr «s à»; something like it, saying. “I am a man who is more 
inclined to woman than any other man (so could not hold myself back from having 
sexual intercourse).”3 

Another version has: “Feed sixty poor people one wasq (come load) of dates.”4 


COMMENTARY: This hadith speaks of zihar. Zihar, in the language of law, signifies a 
man comparing his wife to any of his female relation within such prohibited degree of 
kindered whether by blood, by fosterage or by marriage, as render marriage with them 
invariably unlawful, like saying to her you are to me like the back of my mother.’ 

A man says to his wife, or any of her limbs which might stand for her whole body, or any 
of her limb that is unspecified that she is like one of his female relatives of the prohibited 
degree or to one of her limbs which is not lawful to see. Examples are saying to her, ‘you 
are like my mother’s back’ forbidden to me,’ or, ‘your head, or ‘kalf your body is like my 
mother’s back, or belly, or thighs. Or, he may compare her to his sister’s or paternal aunt’s 
back. When he says in this manner, he is prohibited from having sexual intercourse with 
his wife or doing anything to her that could lead to sexual intercourse unless he make an 
expiation for zihar. However, if he has sexual intercourse with her before making an 
expiation then though nothing will be wajib (obligatory) on him beyond the first expiation, 
he should seek Allah’s forgiveness and refrain from further sexual intercourse till he has 
made an expiation. 

Zihar (in the manner described) is as effective with one’s wife who is a free woman or 
someone’s slave, whether she is a Muslim or follower of a Book - Christian or Jew, other 
ruling about zihar may be studied from books of fiqh (Islamic jurisprudence). 

Allamah (The learned Scholar) Teebi «t4>, said the zihar for a specified time, as in the 
hadith; ‘till the end of Ramadan, is correct. 

Qadi Khan ais, said that if anyone observes zihar for a specified time, he becomes one 
observing zihar from that very moment and when the specified time is over, zihar is nullified. 
Ibn Hammamss à s2) said that if any one make zihar but makes an exception, say of Friday, 





1 The fasts have to be kept two months without break during which sexual intercourse is disallowed 
which he could not do. 

2 Tirmidhi # 1204. 

3 Abu Dawud # 2214, Darimi # 2273, Musnad Ahmad 5-436. ` 

+ Abu Dawud, Darimi. 

5 Hidayah v2 p 201 (English translation) Darul Isha’at Karachi. 
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then it is not correct. But, if he makes zihar of one day, or one month, (a specified period) , 
then it is correct to specify a period and when the period is over, zihar will have expired too. 
As for feeding sixty poor people, it could be done by feeding sixty of them two times to a 
full stomach, or by giving each of them raw wheat, etc equal to sadaqah (charity) fitr, or its 
value in money. Moreover, they must be fed before having sexual intercourse with one’s 
wife to atone for the broken vow. It is the same it a slave is set freeor fasts are observed for 
two months; expiation must precede breaking the vow to abserve zihar by having sexual 
intercourse with the wife. 

HOW MUCH TO EACH: The prophet pl-yaleai, Le instructed Ibn Sakhr «säi s»; to feed sixty 
poor people towards his expiation. But, he also got him dates weighing fifteen or sixteen sa 
which implies that it is not necessary to give one sa’ to each poor man. On the other hand, 
the books of fiqh (Islamic jurisprudence) say that if dates are given then they should be the 
quantity of sadaqat ul fitr, which amounts to one sa’ each. Time the words of the hadith 
and the ruling of the jurists do not seem to agree. However, there is in the words of hadith 
an implicit meaning. ‘that these dates might be used to feed the sixty poor together with 
what he can afford,” 

Moreover the version in Abu Dawud and Darimi is 

‘Feed sixty poor people one wasq.’ 

So, this makes it clear that the dates offered by the Prophet el.) «Je ai o were to be put 
together with other dates to add up to one wasq and fed each poor person one sa’ dates. 

It must be remembered that one wasq is equal to sixty sa’. 


IF EXPIATION IS DEFERRED TO AFTER INTERCOURSE 
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3301. Sayyiduna Sulayman ibn Yasar «4),,>, narrated on the authority of Sayyiduna 
Salamah ibn Sakhr that the Prophet pl- jaie ài o said concerning a man who makes a 


zihar but has intercourse with his wife before - having made an expianon “Only 
one expiation is wajib (obligatory).”! 


COMMENTARY: Most ulama (Scholars) maintain that when a man vows to make his wife 
like the back of one of the prohibited degrees of female relative, but fails to keep his vow 
and has sexual intercourse with her before making an atonement, then only one atonement 
is wajib (obligatory). 

Some ulama (Scholars) say, however, that two atonements will be wajib (obligatory) in such 
cases (for breaking the vow and for deferring the atonement). 

If a man has more wives, say up to four, and he makes zihar with all of them, then the 
ulama (Scholars) say unanimously that his zihar will be effective with all of them. 
However, the ulama (Scholars) differ on whether one expiation will be wajib (obligatory) on 
him or more. 

Imam Abu Hanifah àa>, and Imam Shafi’ &a>, hold that he will have to make expiation 
for each of his wives with whom he intends to have sexual intercourse beforehand. Hasan 
åla>; , zuhri àw») and Thawri à>, also say the some thing. 


1 Tirmidhi # 1202, Ibn Majah # 2064. 
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However, Imam Maalik da») and Imam Ahmad da, hold that only one expiation will be 
wajib (obligatory) on him. They mean to say that he will make on expiation first and then he 
may have sexual intercourse with each of his wives. 


SECTION III ió jai 


“fz Ltée 7% 22 Posty P a oS et ge a2 z ve 22, 
SE 58S ol SS BES asl A Se FOU MES ET Ol G3! GF Sage JES (YY) 


E 
E 


> 
2 5 aod s s ohe oe Let 4 2 (rz 5 P s 
å kása Cols Lats J35 G AG EN E ee u SGi a s Shs sias aiea de 
EEE E EAEE AEE EAN 
3513381 65.55 CaF Roe bcs aaa ha SEs hil e35 uils- AS Bs 
Ne BLAS LoS GU Jé Aaa ects Bis 
3302. Sayyiduna Ikrimah 4 «>, narrated on the authority of Sayyiduna Ibn 
Abbas «sà»; that a ma had made zihar with his wife, but he (faltered and) had 
sexual intercourse with her before making an expiation (for the broken vow). 
` So, he came to the Prophet „L. sads ito and mentioned that to him. He asked, 
“what led you to do that?” He said ‘My eyes fell on the whiteness of her silver 
anklets in the moonlight and I could not check myself from going to her.” 
Allah’s Messenger pjate ài 4o laughed and instructed him not to approach her (a 
gain) till he had made an expiation.! 


CHAPTER - XIV 
oY 
SECTIONI | S551 jadi 
ABOUT SETTING A SLAVE FREE TO MAKE AN EXPIATION - SHOULD THE 
| SLAVE BE A BELIEVER 
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1 Tbn Majah # 2065 (Tirmidhi #1203, Abu Dawud # 2221, Nasa’i # 3457 - similar). 
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3303. Sayyiduna Mu’awiyah ibn al-Hakam «+4\,,>, narrated that he came to Allah’s 
Messenger ln yateait_ de and submitted, “O Messenger of Allah, I have a female slave 
who was herding my sheep. I went to her and found a sheep missing from the flock. 
I asked her about it and she said that a wolf had eaten it. I got angry at her, and, a 
human that I am, I slapped her on the face. Now, I was (already) bound to set free a 
slave (against an expiation I have to make for a previous lapse). So, shall I set her 
free? (and absolve myself of the obligation and stone for striking her too on hearing 
that) Allah’s Messenger pljas ài 4o (had her brought to him and) asked her, ‘where 
is Allah?’ She said, ‘In the heaven.’ He asked, ‘who am I?’ She said, ‘you are Allah’s 
Messenger.’ So, Allah’s Messenger el- jade äi lo said, set her free.’ 
According to Muslim’s version: 
He (Mu’awiyah) «+ 4 .», said, “I had a female slave who was herding my sheep 
towards Uhud (mountain) and Jawwaniyah (a place near Uhud). One day, I learnt 
that a wolf had gone off with a sheep from our (flock of) sheep. Being a man among 
the children of Aadam who gets upset as all get upset, I gave her (only) a single slap 
(though I wished to give her a good thrashing). Then I went to Allah’s Messenger 
(and told him everything). He considered it as a grave matter against me. So, I asked 
him, ‘O Messenger of Allah, shall I not set her free?’ He said, ‘Bring her to me,.’ I 
brought her to him and he asked her, ‘where is Allah?’ She said, ‘In the heaven.’ 
Then, he asked her, ‘who am I?’ She said, ‘you are Allah’s Messenger.’ He said, ’Set 
her free. She is a believer.” 
COMMENTARY: By presenting this hadith in this chapter, the compiler wishes to make 
clear that slave (male or female) that as to be set free, against breaking vow of) zihar, 
should be a Muslim. Imam Shaf'I à a>, abides by this hadith, but the Hanafis do not 
consider it necessary. They say that this hadith merely suggests a better and more 
meritorious course. 
The Prophet p- jadle ài lo asked the girl, ‘where is Allah?’ His aim was to know whether she 
was a Muslim or an idol-worshipper. Her answer revealed that she was monotheist. 
The version of Maalik ùa>, suggests that Mu'awiyah «să 2; affirms that it had previously 
become obligatory on himsto set free a slave for some reason so when he slapped this girl, 
he asked the Prophet pi~ jade à o if he may fulfil that obligation by setting her free so that 
he may achieve two things at one stroke: fulfil his previous obligation and get over the 
remorse he felt on slapping her. 
However, version of Muslim 44>, seems to stress that Mu’awiyah «sát 2; had no reason to 
set her free other than his harshness to the girl yet it does not rule not out that he could 
have had another reason too. 


1 Maalik Muwata # 8 (Itq) , Muslim # 33-37, Musnad Ahmad 1-449, (Muwatta Maalik Lahore edition 
# 1254) Abu Dawud (similar) # 3282. 
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SOME RULINGS ABOUT EXPIATION FOR ZIHAR: According to the Hanafis: 


FIRST: The first preference is to set free a slave (male or female when making an expiation 
for zihar. The slave may be a Muslim or a non-Muslim, male or female young or old, 
cockeyed and deaf but able to hear a loud voice. He may have one hand and one foot 
amputated (by surgery or otherwise) provided these severed limbs are on opposite sides. It 
is allowed to emancipate a mukatab who has not paid any thing towards of his release. 
However, such expiation cannot be made of a slave who is dumb or completely deaf and 
can hear nothing at all. Similarly, these kinds are also not acceptable: A 

(i) whose both hands are cut off, 

(ii) whose both feet are cut off, 

(iii) | whose both big toes are severed, 

(iv) whose one hand and one foot are cut off on the same side, 

(v) who is insane (all the time) , 

(vi) who is a madabbar (freed on the death of his master) 

(vii) who is an umm walad (who conceives child of her master) , 

(viii) who is a mukatab who has paid something towards his/her freedom. 
Expiation will not have been paid if any of them are set free towards it. 


SECOND: The second preference while making an expiation for zihar when a slave cannot 
be found is to fast for two months consecutively ensuring that the two months do not 
overlap the month of Ramadan or such days on which it is disallowed to fast, like days of 
eed and tashriq. Moreover, for the full length of two months (when the continuous fasting 
is over) , sexual intercourse with wife is not allowed. If a man has sexual intercourse with 
the woman (with whom he had observed zihar) then he will have to begin the fasting all 
over again. It is the same if he had approached her during day time or during night, 
whether he did willfully or on impulse. Also if he breaks a fast out of compulsion or 
without reason then, too, he will have to begin the fasts all over again. 


THIRD: The third preference while making an expiation is to feed sixty poor people if a man is 
not able to fast in the manner prescribed in the foregoing lines. The sixty needy and poor 
people are to be fed twice, or given uncooked grain half a sa’ to each, or one sa’ (3kg 2"4 gram) 
dates or barley, or the monetary value of any of these things. It is also allowed to give any two 
of these things instead of only, for example 817 gram of wheat with 633 gram of barley. 


IBAHAH IS PERMITTED IN MAKING EXPIATION: Ibahah is to cook food and place it 
before the poor people so that they may eat as much as they like from it. It is allowed to observe 
for expiations and for fidyah (which is a recompense for missed fasts of Ramadan), but not 
allowed for wajib (obligatory) sadaqah (charity), like zakah (Annual due charity), etc. because in 
these cases it is imperative that ownership should be transferred to the poor people. 

Moreover, for the expiation against zihar sixty poor people must be fed two times to a 
full stomach. It does not matter if this is done twice on the same day, in the afternoon 
and evening. The feeding is to a full stomach no matter in how less are they satiated 
(there being no other measure). As for the kind of food, it depends on what the man 
feeding can afford. If there is barley bread, then it is necessary to serve gravy or stew, 
but not with wheat bread. 

If instead of sixty poor people twice a day, only one is fed twice a day for sixty days, then 
this too is acceptable. But only one poor person cannot be given the food of sixty on a 
single day and if this is done then it will count as though one poor person was fed. 
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If the man who makes zihar resorts to sexual intercourse during the feeding of the poor, 
then though he will have committed a sin yet he will not be ee to feed the poor all 
over again. 

If a man if liable to make two expiations for two zihars and he gives Iw poor people one 
sa’ wheat to each of them at half sa’ per expiation, for both than only one expiation will be 
valid, not both. 

If a man has to make an expiation for zihar and another for breaking fast and he gives one 
sa’ wheat to each poor man then this valid expiations and both have been paid. 


CHAPTER - XV. 
INVOKING CURSES | otok 


DEFINITION: Li’'an (ow) and male anah («#) mean to curse each other. 

In the terminology o Shari'ah (divine law), when a husband accuses his wife of infidelity or 
denies parenthood of a child that is born to her, saying that he does not know to whom it 
belongs, but the wife refutes the accusation, then she may complain to the judge or a 
relevant authority. He will summon the husband and ask him to prove the allegation. So, if 
he proves his case through witnesses, the judge will enforce the hadd (or prescribed 
punishment) on the man’s wife. But, if the husband cannot prove his allegation through 
four witnesses, then the judge will ask him first to declare, “I call upon Allah as a witness 
and assert that I am true in accusing her of adultery.” He must point to the woman and 
speak these words four times, and again he should point to her the fifth time and declare, 
“Tf I am false in accusing this woman of adultery then may Allah’s curse be on me.” 

When the husband makes the fifth declaration, the wife must point to him and say four 
times. “I call upon Allah as a witness that he is a liar in the accusation he has levelled 
against me of infidelity.” Then, the fifth time she should point to him and say. “If this man 
is true in accusing me of adultery then may Allah’s wrath be on me.” 

When both of them have cursed one another in this manner, then the ruler should 
separate them and that will amount to one divorce.- talaq ba’in and the woman will be 
forbidden to the man for ever unless the man retracts his accusation (saying, “I had 
accused her falsely”) then the hadd will be enforced on him for scandalizing the 
woman and thereafter it will be correct for him to remarry the woman. But, Imam Abu 
Yusuf da>; maintains that even in that case when the man confesses that he was false, 
the woman remains forbidden to him for ever. 


SECTION I Jija 
A CASE OF LIAN IN THE PROPHET'S plaie ài Lo TIMES 
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3304. Sayyiduna Sahl ibn Sa’d Sa'adi «s ù s», narrated that (a sahabi) Sayyiduna 
Uwaymir al Ajlami «+ 4.2, (came to the Prophet el.) 4J¢ a o and) submitted. “O 
Messenger of Allah tell me about a man who finds his wife with a man. Should he 
kill him? Then his heirs would slay him in retaliation, or what should he do?” (Or, 
should he show patience?) Allah’s Messenger pl) «Jc ži J» said, “A revelation had 
been sent down concerning you and your wife. So, go and bring her here.” 
Sahl said that (he brought her to the mosque and) they cursed one another in the 
mosque (Masjid Nabawi), and that he was present there alongwith other people 
near Allah’s Messenger pl- jals ài o When they had finished cursing (one another) , 
Uwayniir «s ð 2) said, “I would be lying if I retained her, O Messenger of Allah, 
and he uttered divorce to her three times. Then, Allah’s Messenger pl- jate ài o said, 
“Observe! If she bears a child that is dark with very black eyes, large buttocks and 
thick legs, I will not but presume that Uwaymir has spoken the truth about her. But, 
if she delivers a child bright red as though the colour of wahrah (which is a kind of 
a lizard), I shall only presume that Umaymir has lied against her.” 
She gave birth to a child that matched the description Allah’s Messenger pl- jale äi Lo 
had given if Uwaymir had spoken the truth. Thereafter, the child’s linage was 
traced to its mother.! 
COMMENTARY: If anyone finds a stranger with his wife, then the ulama (Scholars) differ 
on whether he may kill the stranger. Most of them say that he will be awarded a death 
penalty unless he presents four witnesses (that the stranger was with her alone) or the 
stranger’s heirs confirm (that he had committed sin) in which case he will not be killed. If 
the witnesses are not found and the heirs of the dead man do not blame him and this man 
is given the death penalty for murdering the stranger and he was true in accusing him. 
Then he is not a sinner in the sight of Allah. 
The saying, “A revelation has been sent down concerning you and your wife refers to 
these verses: 
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{And those who accuse their wives and there are no witnesses for them except 
themselves, the testimony of one of them shall be swearing by Allah four times that 
he is of the truthful. And a fifth time, that the curse of Allah a be upon him, if 
he should be of the liars....} (24: 607 and following) 


1 Bukhari # 5308, Muslim # 1-1492, Abu Dawud # 2245, Nasa’i # 3466, Ibn Majah # 2066, Muwatta 
Maalik # 34 (Talaq) Musnad Ahmad 5-334. 
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Some exegetes say that these verses were revealed in 9 AH in the month of Sha’ban. 

Ibn Maalik 44>), said that it appears from this hadith that these verses on invoking 
curses were revealed about the case of Uwaymir «sä 2) and the first li'an in Islam was 
observed by him. 

Some other exegetes says that these verses were revealed concerning Hilal ibn Umayyyah 
asà s2) and the first li'an in Islam was observed by Hilal «sà »;. A subsequent hadith (# 
3307) of Ibn Abbas «s à s»; names him. Accordingly, the prophet’s «s+ 4 .») saying to 
Uwaymis «sà», A revelation has been sent down concerning you and your wife. Refers to 
the verses already revealed about a similar case. 

Some people say that the verses was revealed about both who presented their case to the 
Prophet plu sale at do, But Hilal «1.2, was the first man to observe li’an. 

Uwaymir usà s»; said after observing the li’an that if he continued to keep his wife then it 
would imply that he was accusing her falsely. 

(In the text of the hadith in its first few lines, Uwaymir said, “Then his heirs will kill him,” 
for the Arabic (« s:éJ), but Bukhari has quoted him to say, ‘whereupon you would kill him, 
or what would he do?” for the Arabic (#s%). Muslim also has the same words as Bukhari. 
Maalik # 29, 13-34 has ‘and be killed himself.’ Mishkat has as given here in the text.) 


SEPARATING THE COUPLE AFTER LI’AN 
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3305. Sayyiduna Ibn Umar «săi s») narrated that the Prophet pl- jade àl e made a man 
and his wife invoke curses (about another). He disowned her child. The Prophet „4o 
ri~ jals ài (also) separated the two of them and handed over the child to the woman. 
According to another of his hadith. Allah’s Messenger pl 41¢ 4) o admonished the 
man and reminded him and informed him that the punishment in this world is 
milder than the punishment in the hereafter (so that he might not accuse her 
falsely). Then, he summoned the woman and admonished her and reminded her 
and informed her that the punishment in this world is milder than the pumebhment 
in the hereafter.! 

COMMENTARY: Man and woman are separated not simply because of li'an (or curses) 

but the ruler of judge separates them, otherwise there was no point in making three 

pronouncements of divorce as Uwaymir «+i.» did (see hadith # 3304). 

The punishment in the world is the hadd (or the prescribed). It is according to Shari’ah 

(divine law). If a man accuses a woman (whether his wife or another) of adultery, and is 

proved to be false, then Shari’ah (divine law) awards him the hadd. He will be awarded 


1 Bukhari # 5315, Muslim # 8-1494, Tirmidhi # 1203, Abu Dawud # 2259, Nasa’i # 3477, Ibn Majah # 
2069, Muwatta Maalik # 35 (Talaq). 
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eighty stripes for accusing an innocent woman of infidelity. If he is proven true that the 
woman had committed adultery then she will be awarded the hadd which is 

(i) Stoning to death of a married woman, or 

(ii) One hundred stripes if she is an unmarried woman. 
There is a possibility that the man had misunderstood facts or was driven by emotion at the 
moment. Later, he was satisfied that his accusation was baseless. However, he could not 
retract his statement because of fear of worldly punishment, so resorted to li'an. 
Or, the woman had committed indecency but did not confess lest she would be punished 
and preferred to resort to li'an. ' 
This is why the Prophet e4» jade à o told each of them what the punishment in this world 
more bearable than that of the next world. He advised them to speak the truth and preserve 
themselves from terrible punishment of the hereafter. 
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3306. Sayyiduna Ibn Umar «+ 41,.») narrated that the Prophet pljas ài o said to the 
two (man and woman) who had observed li’an, “(We can go only by the apparent 
and that is li'an, but) your reckoning is in Allah’s hand, because (given the facts) 
one of you is lying.” (And he said to the man,) “You have no option about the 
woman (for, now she is forbidden to you, always).” The man submitted, “O 
Messenger of Allah! My property (what about t: the dowry that I have given her).” 
He said, “You have no (right to the) property. If you have spoken the truth then it is 
(hers) against the sexual intercourse you had with her (making it lawful for you). If 
you have lied against her, then that is more distant (that you claim it back). And, 
further away from you than she is.”! 
COMMENTARY: In this world, the dispute between them was settled through li’an, but 
true reckoning will take place in the hereafter. The liar will be known and punished. 
If the man who observes li'an did have sexual intercourse with his wife whom he blames 
for infidelity, then the ulama (Scholars) are agreed that he cannot claim back the dower. 
However, if they had not had a sexual intercourse then the imam differ on the issue. Imam 
Abu Hanifah da», Imam Shafi’I di4>) and Imam Maalik ia», hold that in such cases the 
man will be eligible to get back half of the dower. 
BACK GROUND OF VERSE ON LI’AN 
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1 Bukhari # 5350, Muslim # 5-1493, Abu Dawud # 2257, Nasa’i # 3476, Musnad Ahmad 2-11. 
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3307. Sayyiduna Ibn Abbas «sà»; narrated that Sayyiduna Hilal ibn Umayyah „>; 
«sà accused his wife of committing adultery with Sharik ibn Sahma «sài s»). Allah’s 
Messenger pins 4Je ai eo said, “Produce evidence or get the punishment (hadd) on 
your back.” He submitted, “If one of us sees a man over his wife, shall he go and 
fetch evidence?” But, the Prophet plyate si Le insisted, “Evidence, or the prescribed 
punishment on your back.” So, Hilal submitted, “By Him who has sent you with 
the truth, I speak the truth. May Allah reveal (for me) what will free my back reveal 
(for me) that will free my back from punishment.” Then, Jibril ei4J¢ did come 
down and brought to him: 


and he recited up to 

CBN Se 262) 
{And those who ‘accuse their wives and there are no witnesses for them except ` 
themselves, the testimony of one of them shall be swearing by Allah four times that 
he is of the truthful....} 
{And a fifth time, that the curse of Allah shall be upon him, if he should be of the 
liars. And it shall avert from her the chastisement if she testifies by wearing by 
Allah four times that he is of the liar, and a fifth time, that the wrath of Allah be 
upon her if he should be of the truthful} (24: 6-9) 
Then Hilal stood up and gave testimony. The Prophet uy aJ+ ai Lo said, “Surely, 
Allah knows that one of you lies. So, is there one of you who will repent?” Then, 
the woman stood and gave the testimony, but when she was about to give the fifth, 
the sahabah persuaded her to stop telling her that the punishment would become 
definite with that. 
Ibn Abbas said that she hesitated and withdrew, so they presumed that she would 
retract her statement. But she said after that, “I shall not fail my people ever,” and 
completed her oath. 
The Prophet pl-)41¢ ăi le said to them, “watch her! If she bears a child with (large 
black) eyes antimony-coloured, fat hips and thick legs then that child’s father is 
Sharik ibn Sahma. Indeed, she gave birth to a child as was described. The Prophet 
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el s4ledil, Le said, “If what has been prescribed in Allah’s Books was not there (before 
us) , there would have been something else between us and her.” 
COMMENTARY: This hadith tells us that the first person to observe li’an in Islam was 
Hilal. The foregoing verses of the Qur’an (24: 6-9) were revealed. A detailed commentary 
has preceded against the hadith of Sahl ibn Sa’d (# 3304). 
The Prophet pl sated. told both of them that indeed, Allah knows the liar. Some scholars 
say that he spoke these words after they were over with li'an to caution and encourage 
them to repent and retract their falsehood. Some others say that he spoken these words 
before they set to observe li’an to watn them of the punishment awaiting the liar. 
This hadith instructs the ruler not to judge on his personal whims, but to go by evidences. 
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3308. Sayyiduna Abu Hurayrah «s à 2; narrated that Sayyiduna Sa'd ibn Ubadah 
acdi.2) asked (the Prophet) e+ 4\e alo , “Were I to find a stranger with my wife is it 
that I must not touch him till I bring four witnesses? (I should not kill him?) ” 
Allah’s Messenger ¢ljsi¢ Jo said, “Yes.” He said, “Certainly not! By him who has 
sent you with the truth, I shall first hasten to him with the sward, before that.” 
Allah’s Messenger pl- jade ai te said, “Listen to what your chief says. He certainly is 
very conscious of his honour. But, I am more conscious of my honour that he i is (of 
his) and Allah is more conscious of His Honour than I am (of mine).”2 
COMMENTARY: Sayyiduna Sa'd «s å s»; did not mean to disobey the Prophet pljas às guo 
when he insisted that he would rather make short work of the intruder than fetch four 
witnesses. He expressed his sentiments and anger if such a thing were to happen in his house. 
Shari'ah (divine law), however, commands that one must first fetch four witnesses before 
tackling the intruder and one’s wife. 
The Prophet's plwsasleai so words, “Listen to what your chief says” actually command Sa’d’s. 
ssä ç») says” actually commend Sa'd «să s», sense of honour. Pious people must possess it, 
though it is necessary to prefer obedience to the command of Shari’ah (divine law). 
The Prophet pliyateat_ le did not praise Sa’d «4,2, but pointed out that he could not help 
but utter what he had in his mind. 
Mazhar dia>, said that Sayyiduna Sa'd «sà»; meant that a man with a sense of honour 
thought that he should be permitted to slay a stranger when he is found with his in a 
- disagreeable manner. But, the prophet ly ale ai le denied such permission in a very 
persuasive manner. Then, Sa'd «să», did not say anything. 


1 Bukhari # 4747, Abu Dawud # 2254, Ibn Majah # 2067, Musnad Ahmad 1-238, 239.. 
2 Muslim # 16. 1498. 


381 _ Translation & Commentary of MISHKATUL MASAABIH Vol.3 


The word in.the Arabic is (0+) (ghayrah). It is a change coming over a person’s 
- internal condition on seeing something objectionable in the family. But this meaning 
cannot be applied to Allah’s ghayrah (3,+). His ghayrah is that He prevents His 
creatures from committing sin so that they do not distance themselves from His (mercy 
and) nearness and acceptance. 


` NO ONE HAS MORE GHAYRAH THAN ALLAH 
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3309. Sayyiduna Mughirah «s à») said that Sayyiduna Sa'd ibn Ubadah +s ùl s>) 
declared. “Where I to see a stranger with my wife, I would slay him with my sword, 
not with the flat of it (but with its sharp edge).” This was conveyed to Allah’s 
Messenger pl- jae či Lo and he asked (his sahabah) «sàs»; “Are you surprised at the 
jealously of Sa’d? By Allah, I am more jealous than he is and Allah is more jealous 
than I am. It is because of His ghayrah that Allah has forbidden indecencies 
whether open or secret. No one likes to be asked to be excused then Allah does | 
which is why He sent warners and givers of glad tidings. (They are the Messenger) 
And, no one likes to be praised more than Allah does which is why Allah has 
promised paradise.” 


COMMENTARY: (The word ghayrah has been explained in he Say on the 
previous hadith # 3308) Allah prevents and has forbidden sin and indecency and has 
prescribed punishment to any who perpetrates that. 

The real meaning of ghayrah is that a person dislikes and gets angry when another person 
- encroaches on his property or intrudes into his affairs and domain. 

The generally understood meaning of ghayrah is that a man gets provoked when, another 
man takes liberties with his wife or ogles at her. So. Allah’s ghayrah is is that he punishes one 
who perpetrates sin. 

Imam Nawawi 4! 4», said about liking excuses, that it means liking to put an end to 
excuses.’ No one other than Allah likes to remove possibilities of excuses being presented. 
So, He sent prophets and Messengers to the world. Thus, he may have provided every kind 
of proof and evidence and people may have no plea against Him and no opportunity to 
present excuses. This is as Allah says: 


5 55 882 isa i E o Kg 


{In order that mankind mae have no excuse against Allah after (the coming of) the 
Messengers} (4: 165) 


1 Bukhari # 7416, Muslim # 17-1499, Darimi # 2227, Musnad Ahmad 4-248. 
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No one likes praise to be made as Allah does. This is why Allah has praised himself and 
also His dear creatures. And He has promised to admit to paradise those who praise Him 


and obey Him. 
ALLAH’S GHAYRAH DEMANDS THAT MANKIND COMMIT NO SIN 
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3310. Sayyiduna Abu Hurayrah «sä s», narrated that Allah's Messenger pl- jae àl ghuo 

said, “Surely, Allah, the Exalted, has ghayrah and the believers (too) possess 

ghayrah. (It is Allah’s attribute that is also found in the believers.) And, Allah’s 

ghayrah demands that a believer should not do what Allah has forbidden.” 

DO NOT DISOWN CHILD ON SUPERFICIAL VARIATIONS 
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3311. Sayyiduna Abu Hurayrah «+ # s») narrated that a villager came to Allah’s 
Messenger plus se di Le and said, “My wife has given birth to a son with“a black 
complexion. I disown him.” So, Allah's Messenger gl- jats d o asked him, “Do you 
have camels?” He said, “Yes.” He asked, “What colour are they?” He said, “Red!” 
He asked, “Is there among them a leaf coloured one?” He confirmed, “There are 
indeed among them some leaf coloured.” He asked, “What do you say from where 
have they come?” He explained. “Perhaps a vein resembled (or a strain,that had 
come down).” He said, “Then, here too, there is a resemblance to an ancestor (Or, a 
strain that had come down).” And, he did not permit him to disown the child.? 
COMMENTARY: Teebi sia, said that this hadith disallows any father to disown his child 
on flimsy grounds. To do any such thing, one must have strong evidences, like a man may 
not have had sexual intercourse wit h his wife, yet she conceived a child, or she delivered 
child within six months of their having had a sexual intercourse. It is allowed to disown the 
child in such cases. 


CHILD IS NOT ATTRIBUTED TO FORNICATOR 
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1 Bukhari # 5223, Muslim # 36-2761, Tirmidhi # 1168, Musnad Ahmad 2-343. 
2 Bukhari # 7314, Muslim # 18-1500, Tirmidhi # 2135, Abu Dawud # 2260, Nasa’‘i # 3478, Ibn Majah # 
2002, Musnad Ahmad 2-233. 
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. 3312. Sayyidah Ayshah 44.2, narrated that Utbah ibn Abu Waqas (a disbeliever) 
instructed his brother Sayyiduna Sa’d ibn Abu Waqas «s à ç»; that the son of the 
slave girl of zamah was his, so he must take care of him. Sa'd «sä»; accordingly 
took him in the year of conquest, saying that he was his brother's son, but Abd ibn 
Zamah 4+ 4 ,.») claimed him as his brother. Both of them took their case to Allah’s 
Messenger plu sedi le. Sa’d adi.» pleaded, “O Messenger of Allah, my brother had 
instructed me concerning him.” And, Abd ibn Zamah «s ài s»; pleaded, “He is my 
brother and son of my father’s female slave. He was born on his bed.” So, Allah’s 
Messenger plvyate it Lo said, “He belongs to you, O Abd ibn Zam‘ah The child is 
attributed to the (owner of the) bed (on which it is born). And for the fornicator is 
deprival (or stoning to death).” Then, he said to Sayyidah Sawdah bint Zam/’ah, 
“Veil yourself before him.” Because of the resemblance to Utbah that he saw in 
him. So, he never saw her till he met Allah (meaning till he died). 
According to another version, the Prophet pijat ài lo said, ‘He is your brother, O 
Abd ibn Zamah,” because he was born on his father’s bed.1 
COMMENTARY: We must first introduce some people named in this hadith. 
Utbah was the real brother of Sa’d ibn Abu Waqgas «sä %23. While Allah had guided Sa’d 
as dil» to Islam and he was a glorious sahabi «s&s», Utbah could not find himself out of 
labyrinth of disbelief and died an infidel. He was the wretched who had broken the teeth of 
the Prophet pt- jaleà Lo during the battle of Uhud. 
Zamah «sà 2; was the father of Sayyidah Sawdah säi s»; and Abd «săi s2; was Zam’ah’s 
son, and real brother of Sayyidah Sawdah \4!,.2,. She was the wife of the Prophet ade ài o 
e3. She was the wife of the Prophet pl- jale ät slo. 
During the pre-Islamic days, the adulterer could claim that a child born through adultery 
should be attributed to him. Accordingly, Utbah claimed percentage of the child, and 
instructed his brother Sa'd to raise his son. However, the Prophet el- jade ài o ruled that the 
child was Abd’s brother who may raise him up. The fornicator gets nothing but stones. (A 
comprehensive commentary precedes against hadith # 3073 of Abu Umamah) «sài s2). 
The Prophet pl jale ài Lo instructed Sayyidah Sawdah säi»; the mother of the believers, to 
observe the veil before the child of the female slave. Though according to Shari’ah (divine 
law), he was her brother because his lineage is attributed to her father Zam’ ah and Shariah 
does not recognize resemblance, physiognomy and analogy, yet the boy had a similarity to 
Utbah who had claimed to have sired him, so it was better to be on the safe side that she 
should not meet him. 


1 Bukhari # 2745, Muslim # 36-1457. 
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The words of the second version at the conclusion: ‘because he was born on his father’s 
bed’ are a narrator’s words to explain the reason of the prophet’s elajas i do decision. It 
means that he was conceived on his father’s bed and when he was born the female slave 
had belonged to Zam’ah. Also the child was born in his house. 


IN PHYSIOGNOMY ACCEPTABLE 
“td “4 242 2, 9 G o 8 eae 440 < 2g 
si isse eei JG Sages ghs ag El phic g ache ab daa Ags de [hs 256 es reir) 


5 Utahs ÉE JS AGES Gelis 155 ilei cols UMS SEs ghadi Sj i S 
(als giza) nois iya gias AIS ia So Jei ugasi 
3313. Sayyidah Ayshah sä»; narrated that one day Allah’s Messenger «l jasle äl gho 
came home. He looked very pleased and asked. “O Ayshah do you not know that 
Mujazziz al Mudliyi came (to the Masjid Nabawi). When he saw Usamah and Zayd, 
who had a rug over them covering their heads but leaving their feet open, he 
remarked, “These feet are like one another (of related men).”! 
COMMENTARY: Sayyiduna Zayd ibn Harithan «så 2; who was the prophet’s «ca le 
ey adopted son was very fair and handsome. His son, Sayyiduna Usamah, +s à s») 
however, was black like his mother, Sayyidah Umm Ayman ys 4.2, she was a female 
slave, black complexioned. The hypocrites used to pick fault with Usmah’s us à g»; 
lineage. The prophet ply ale ai le was very grieved with this attitude of the hypocrites. 
Suddenly, this thing happened. 
Mujazziz alMudliji was a noted physiognomist. He could tell about a person from his - 
creatures and trace his relationship. The Arabs relied on the readings of physionomists, 
so that prophet was very pleased when he spoke of Zayd and Usamah giving a lie to 
the hypocrites. He knew that they would no more dare to question relationship of 
father and son. 
However, it does not follow that Shari'ah (divine law) recognizes physiognomy nor is 
lineage necessarily confirmed and verified through this art. Imam Abu Hanifah 4) u-, 
contends according to this but Imam Shafi’l sa», , Imam Maalik 4ia>) and Imam Ahmad 
la>) place reliance on the judgment and deduction of a physiognomist. They go so for as 
to say that if a female slave is owned by two men together and bears a child whose 
parentage both man claim then both of them should consult a physiognomist. They are 
bound to accept his deduction. 
According to Imam Abu Hanifah ata>, , the child will belong to both men eyes of Shariah 
(divine law) though practically the child may belong to one of them, and the female slave 
will be the Umm walad of both of them. 


DISOWNING PARENTAGE 
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1 Bukhari # 6771, Muslim # 38-1459. 
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3314, Sayyiduna Sa’d ibn Abu Waqaqas «+4i,,.2, and Sayyiduna Abu Bakrah «säi s>) 
narrated that Allah's Messenger pjate äi te said, “If anyone ascribes his parentage 
to one other than his father, knowing that he is not his father, then paradise is 
forbidden to him.” 
COMMENTARY: If anyone intentionally relates his parentage to a man other than his 
father to a man other than his father and does not regard it as wrong but believes that such 
false description of lineage is lawful then he falls in the ambit of disbelief because he makes 
` lawful what is unlawful. If he lies in the limits of disbelief and dies as such then the gates of 
paradise are shut on him for ever. But, if he does not regard what he is doing as lawful act 
and knows it to be unlawful, then the gates of paradise will be shut on him till he has gone 
through the punishment for his sin. 
Or these words of the Prophet pljas à to that paradise is forbidden to him are a reproof 
meant to keep people away from this wrong. 
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3315. Sayyiduna Abu Hurayrah narrated that Allah’s Messenger narrated that 
Allah’s Messenger said, “Do not turn against your father’s (by ascribing you 
parentage to other man) , for, he who turns against his father, shows ingratitude 
for blessings.”2 
COMMENTARY: It was.a common ill during the jihiliyah (ignorance period) for people to 
reject their own fathers and to call other men as their parents. 
It is forbidden to do such a thing knowingly and if anyone does it and regards it as lawful 
then he becomes a disbelievers. In this case concluding words of the hadith will be 
translated litrally: ‘he disbelieves.’ If he does not regard what he does as permitted, then 
the words would mean ‘he does what resembles disbelief.’ or ‘he shows ingratitude...’ 
S255 Ns ls Ball Oe ME side bbe Asus 555185 
Indeed the hadith of Sayyidah Ayshah “No one is more displeased than Allah...” has been 
mentioned in the chapter on solar eclipse Hadith # 1483. 


SECTION II cgi ail 
HE WHO DISOWNS HIS CHILD WILL BE DEPRIVED OF ALLAH’S SIGHT 
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3316. Sayyiduna Abu Hurayrah «s à v; narrated that he heard the Prophet als äi 
e=; say when trhe verse about li'an (or invoking curses) was revealed, “If a woman 
brings to a peopl: one who does not belong to them (by committing adultery and 


1 Bukhari # 6766, Muslim # 63-1154, Ibn Majah # 2610, Musnad Ahmad 5-46. 
2 Muslim # 13-62, Abu Dawud # 6768, Musnad Ahmad 2-526. 
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attributing the child conceived to her husband) then she stands nowhere in Allah’s 
sight and Allah will not admit her to paradise. And, if any man disowns his child 
(whom his wife bears) while it looks at him (and he knows that it belongs to him) , 
then Allah’s will veil Himself from him and disgrace him in the presence of all 
creatures, the first and the last (exposing his evil deeds to them).”1 
COMMENTARY: The hadith says clearly that neither should a woman attribute an illicit 
child to her husband nor should a man accuse her falsely of adultery. 


PREFERABLE TO DIVORCE AN INDECENT WOMAN 
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3317. Sayyiduna Ibn Abbas «41.2, narrated that a man come to the Prophet 4s ài Lo 
wy submitted that he had a wife who never rejected a touch (meaning, advances by 
men to comit evil). So, the Prophet pljas ài J» said to him, “Divorce her,” but he 
submitted, “(How can I because) I love her.” “Then”, he said, “keep her.” (And 
restrain her.”) Nasai said: one narrator traced it up to Ibn Abbas «s à s») while 
another did not, and that this his hadith is not well established.2 
COMMENTARY: This hadith is evidence that a woman of bad character must be divorce. 
However, if it is not easy to do that then it is allowed to keep her but she must be 
restrained from committing evil. If she does not desist, and the husband is unwilling to 
divorce her then he will be committing a sin. 
CONFIRMING SOMEONE AS A FAMILY MEMBER 
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3318. Sayyiduna Amr ibn Shu'ayb «>, narrated on the authority of his father from 
his grandfather that the Prophet pi; aJs à J. said about one whose lineage is 
confirmed to a family after the death of his (her) father to whom he is attributed 
and the (father’s) heirs confirm him to be one of them, that if he is the child of a 
female slave who was owned by the father on the day he had had intercourse with 
her, then he is joined with those who call for his inclusion (and will have right of 


1 Abu Dawud # 2263, Nasa‘i # 3481, Ibn Majah # 2743, Darimi # 2238. 
2 Abu Dawud # 2049, Nasa’i # 3464. 
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inheritance with those only who include him).1 
But he will get no share of the inheritance that has been divided beforehand. He 
will, nevertheless, get his portion of inheritance that has not been divided till then. 
However, if the father to whom he is attributed had disowned him (in his lifetime) 
then he is not joined to the heirs (even if they seek to join him and he will not be 
his heir). Again, if he is the child of a female slave whom the father had not owned 
(but had committed adultery with someone else’s female slave) , or (the child) of a 
free woman with whom he had committed adultery, then he is not joined to the 
heirs and will not inherit even if the man (meaning the father) to whom he is 
attributed had claimed (paternity of) him, because he is a child of adultery whether 
his mother was a free woman or a slave.” 
COMMENTARY: Khattabi 44>, said that the Prophet ply «J ai „Lo had imposed these 
command in early Islam. The female slave in those days were lewd and salacious. They had 
illicit sexual relationship with different men and also their master, When they bore a child 
there were many claimants to it. The prophet pl.yate aie imposed these commands to put 
an end to these bickerings. 
The hadith may be explained by a example. Suppose that Zayd died. His heirs joined a boy 
with him. Their claim would be accepted and the boy would be attributed to Zayd and he 
will regarded as eligible to his portion of inheritance. However, this will be done only 


(i) if the boy was born to a female slave who has been owned by Zayd who must 
have had a sexual intercourse in a legal manner. Or, 
(ii) if the boy was born to a free woman who was Zayd’s wife, and, 


(iii) Zayd, too, may have confirmed during his life time, “This is my son.” 
Moreover, as stated in the hadith, the boy will have right of inheritance only with those 
heirs who have made the claim to include him. If all of them have made this claim then he , 
will have the right of inheritance from all of the heirs. If only some had made the claim 
then he will have the right from these some heirs. 

Furthermore, the boy will have a share of inheritance only in what which has not been 
distributed. He will have no share in that which has been divided before the claim to 
include him. 

On the contrary, if Zayd had disowned this boy during hi> life time and had said, “He is 
not my son.” Then even if the heirs agree to include him with them then too he will not be 
eligible to join them and he will get no share of inheritance. 

In the same way, if the boy was born to a female slave whom Zayd did not own (as in the 
hadith # 3312 of Savvidah Ayshash +à»; about the son of Zam’ah), or to a free woman 
who was not Zayd’s Wife - meaning, he was born out wedlock because of Zayd’s adultery 
- then too he will not be included with Zayd’s heirs and he will not be eligible to get any 
part of Zayd’s inheritance. 

In fact, even if Zayd had, in his life, included him among his heirs as his son, then too he 
will not be regarded as an heir because a child born out of wedlock is not recognized as a 
fornicator’s relative or included in his lineage and he cannot be a fornicator’s heirs. 


1 See commentary on this hadith for this portion. 
2 Abu Dawud # 2265, Ibn Majah # 2746, Musnad Ahmad 2-219, Darimi # 3112. 
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3319. Sayyiduna Jabir ibn Atik «sà»; narrated that the Prophet plate, of Allah 
said, “Of jealously (concerning one’s wife and one’s female slave) there is what 
Allah loves and there is what Allah detests. As for the kind that He loves, it rises 
about a matter of doubt. And, as for the one that Allah detests, it rises without a 
cause of doubt. (The former is like when a husband sees his wife or female slave 
with a stranger and the latter is when he does not see such a thing, but lets his 
imagination run wild.) _ 

Also, there is pride that Allah loves and pride that Ailah detests. As for the pride 
that Allah loves it is a man’s pride when he fights (in jihad against the infidel to 
demonstrate his strength and courage) and man’s pride when giving sadaqah 
(charity) (for Allah’s sake happily). And, as for the pride that Allah detests, it is 
_ boasting (on one’s lineage).” 
According to another version: 
(instead of ‘boasting) ‘it is oppression (and cruelty to others).”! 
COMMENTARY: If a man goes on boasting on his high pedigree, Allah does not like it. 
Allah likes excellence and superiority in only religion. He says: 
SÉE Ns a 
(Surely, the most honourable of you in the sight of Allah is the most reverential 
(pious) of you} (49: 13) 
PROUD POOR: In one copy of the Mishkat the words are (41 $) instead of (a à). 
The pride that Allah does not like is the arrogance of the poor. He detests that a poor 
man should be proud over his contentment, patience and trust in Allah. The ulama 
(Scholars) say that this kind of pride is worse than the arrogance of the rich on his 
wealth. However, a poor man’s pride is disliked by Allah when it is displayed against 
the poor people. But if it is shown to the rich, or the arrogant, then it is desirable 
because this kind of pride is called sadagh. 


SECTION Ill l . Esti jai 
FORNICATOR HAS NO RIGHT TO THE CHILD 
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1 Abu Dawud # 2659, Nasa’i # 2558, Darimi # 2226, Musnad Ahmad 5-445. 
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3320. Sayyiduna Amr ibn Shu'ayb reported from his father (Shu'ayb) š>, from his 
grandfather (Abdullah ibn Amr) p+) 416 4 o that a man stood up and said, ʻO 
Messenger of Allah, so and so is my son. I did have illicit intercourse with his 
mother during the jahiliyan.” Allah’s Messenger pl- jaje à o said, “There is no claim 
in Islam for what has passed during the jahliyah. (That may have been a valid claim 
in the pre-Islamic period but it is not recognised in Islam.) The child belongs to him 
on whose bad it is born (or was conceived). And, for the fornicator is deprival or 
stoning to death.” 
COMMENTARY: The Sahib ul firash (.*',d1->t») owner of the bed refers to the husband or 
master of the mother of the illicit child. When she bears a child, it is attributed to her 
husband or master. If she is not married to anyone and is not anyone’s slave, then the child 
will be attributed to herself. The fornicator has no relation at all with the child. 


LI’‘AN IS NOT OBSERVED WITH FOUR WOMEN 
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3321. Sayyiduna Amr ibn Shu’ayb 44>, reported from his father from his grand 
father (Abdullah ibn Amr) «+ 4,,2, that the prophet »i) «J+ 41 lo said that there are 
four kinds of women between whom (and their husbands) li’an is not observed. 
(They are: ) a Christian woman who is married to a Muslim, a Jewess who is 
married to a Muslim, a freewoman who is married to a slave and a slave woman 
who is married to a freeman.”” 
COMMENTARY: If a husband accuses ‘his wife of having had illicit sexual relationship 
with another man and she is a Christian woman, a Jewess or a slave woman then li’an 
cannot be observed between them. Similarly, if he is a slave and his wife is a freewoman, 
li'an cannot be observed between them. The reason is that li'an is a testimony. So both 
partners must be such that their testimony is recognized in Shari’ah (divine law). However 
a male or female slave and a disbeliever are not of this category. Their testimony is not 
reliable in Shari'ah (divine law). 


PROPHET s4eledt lo TRIED TO PUT OFF LI’AN 
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3322. Sayyiduna Ibn Abbas «+4», narrated that the Prophet pi- jals ài „Lo ordered two 
people (husband and wife) to invoke curses on one another. Then he instructed a 
man to put his hand on the mouth of the husband observing the li’an when he 
would make the fifth testimony. He said, “It is what makes it wajib (obligatory).” 
(He mean that the fifth testimony decides the case.) 


1 Abu Dawud # 2274. 
2 Ibn Majah # 2076. 
3 Abu Dawud # 2255, Nasa’i # 3472. 
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COMMENTARY: The aim was to caution the man by placing a hand on his mouth of 
serious consequences, so the truth might came out. In this way, lian would not be 
observed. This, shows that the Prophet ply le aie wished to keep off from the extreme 
course of li'an and he wished that husband and wife should come out with the truth and 
settle for the worldly punishment which is wilder than the severe chastisement of the 
hereafter. The worldly punishment is the hadd. 
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3323. Sayyidah Ayshah ys à s») narrated that once during the night of (Sha'ban). 
Allah’s Messenger ¢l~y41¢ 1,2 went out from her. She felt jealous concerning him. 
So, when he returned and observed her condition, he asked, “What is wrong with 
you, O Ayshah? Are you jealous?” She said “Shall not one like me be jealous about 
one like you?” He said, “your devil has come to you (and pushed you in doubt).” 
She asked, “O Messenger of Allah, do I have a devil?” He said, “Yes!” She asked. O 
Messenger of Allah, is there a devil with you too? He said, “Yes, but Allah helps me 
against him so that I am safe from him (or, so that he has become a Muslim 
subservient to me).” 
COMMENTARY: On the night of the fifteenth Sha'ban the prophet »l+yale ai e went out 
from the house of Sayyidah Ayshah ys% à»; to the Jannatul Baqi, the graveyard in 
Madinah, to consign reward to the dead and pray for their forgiveness. 
However, Sayyidah Ayshah sä»; thought that he had gone to another of his wives. The 
devil had put this idea into her mind. She turned jealous, got up and followed him till she 
realized where he was headed. She hurried back home and was panting when the Prophet 
el sae à Le returned find her gasping for breath. Then he exchange of conversation, as in 
the hadith, followed. 


CHAPTER - XVI 
IDDAH zaal 


(Iddah is a period after divorce or the death of her husband for which a woman must wait 
before re-marrying (to ensure that there is no confusion about the paternity of children).] - 
Muwatta Imam Maalik. 

The dictionary meaning of iddah is ‘to count.’ In the terminology of Shariah, iddah is a 
specified period (which will be explained in the following lines) for which a widow or a 
divorcee must stay in her home. Till such time as this period is over, she must not get any 
where not meet any (stranger) man, but after the period expires, she may go wherever she 
likes and remarry at will. This period begins when her husband divorces her or their 
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marriage breaks because of Khula, eela or otherwise, or any thing like marriage (e.g. nikkah 
fasid) breaks, provided the husband and wife must have had sexual intercourse or been 
alone in the true sense. Or, the period begins when the husband dies. 


THE PERIOD OF IDDAH: The period of waiting of a freewoman whom her husband has 
divorced, or whose marriage is annulled (nikah (wedlock) fasid) , and she experiences 
menstruation, is till she gets three menses. She will reside in her husband house where she 
was divorced, and she will not go out of it nor marry any other man. Similarly, if sexual 
intercourse is had with a woman in doubt (by mistake) , then her iddah too is till she 
experiences three menstruations. It means that if a man mistakes a woman for his wife and 
has sexual intercourse with her, then she too will have to observe iddah till she experiences 
three menstruations and will not let her husband have sexual intercourse with her till her 
iddah is over. 
The iddah of the woman whose invalid marriage is terminated, like a time-defined 
marriage, and they are separated, or her husband dies before they are separated, is also till 
she experiences three menstruations. The iddah is the same - till three menses are 
experienced - of an umm walad when she is set free or her master expires. 
If a woman does not get menses because she is undergo, or barren, or old, then her iddah is 
three months. 
If the husband of a free woman dies, then her iddah is four months and ten days. This is 
irrespective of: 

- whether they have had sexual intercourse or not, 

- whether she is a Muslim or a Jewess or a Christian woman married to a 

Muslim, 

- whether she is adult or minor, 

- or she is in menopause, 

- whether her husband is a freeman or a slave, 

- or, she experiences menses during her waiting period or not. 
The iddah of a pregnant woman is till she bears the child, whether her husband has 
divorced her or has died, whether she is a free woman or a female slave. Her iddah expires 
the moment a child is born to her, even if it is immediately after her husband divorces her 
or dies. In fact, it is stated in kitab Mabsut that if the husband of a pregnant woman dies 
and is being given a bath or is being shrouded, and she delivers a child, then her iddah is 
deemed to be over. 
A SLAVE WOMAN: If a woman is not a free woman but someone’s female slave and her 
husband divorces her then her iddah if she gets her menses is till she get them twice, but if 
she does not menstruate, then her iddah is a month and a half. If her husband dies, then her 
iddah is for two months and five days whether she gets the menses or not. 
THE COMMENCEMENT OF IDDAH: When a woman is divorced, her iddah begins after 
the divorce. The three menstruations after that will be counted. If any one divorces his wife 
while she is menstruating, then that menstruation will not be counted, but the three 
menstruations after that will be reckoned. 
When a woman’s husband dies, then iddah will be reckoned from the death of the husband. 
If a woman does not learn of her divorce or her husband’s death and the period of iddah is 
over then her iddah will be deeme¢ to have been observed. Books of figh may be consulted 
for further information. 
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SECTION I JIM jadi 
MAINTENANCE DURING IDDAH 
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3324. Sayyiduna Abu Salamah «sà»; narrated that (Sayyidah) Fatimah bint Qayss 
gedit», informed him that (Sayyiduna) Abu Amr ibn Hafs «sà =»; divorced her al- 
Battah (which is an absolute divorce with three pronouncement) while he himself 
was not present (being away and having conveyed the message at the hands of 
someone else). Then his agent (or representative) sent her some barley. She was 
angry at him (because she regarded it as not enough) , but he swore by Allah that 
she had no right on them (and whatever she was given an act of kindness). She 
came to Allah’s Messenger el-jads à 4o and related to him at that. He said, “You 
have no claim to maintenance,” and he instructed her to spend her iddah at the 
house of Umm Sharik «+4',.2,. But, again, he said, “That is a woman at whose house 
my companions meet (being her relatives and children). So, spend the iddah at the 
house of Ibn Umm Maktum. He is a blind man and you can keep your garments 
there. When it becomes lawful for you to remarry (on completion of your iddah) , 
inform me.” 
She added, “when I was out of the iddah, I mentioned it to him that Mu’awiyah ibn 
Abu Sufyan 441.2) and Abu Jahm «+41.» had proposed marriage to me. And, he 
said, ‘Abu Jahm never puts his stick aside from his shoulder and Mu’awiyah is a 
poor man without any property. So, marry Usmah ibn Zayd. “But, I expressed my 
dislike, and he persisted, ‘Marry Usamah.’ So, I married him.” Allah caused 
blessing in it and she was envied. (The two of them loved one another and were an 
‘ideal couple, so people envied them). 
According to another version she reported: (The Prophet ¢l-)4J¢ ai Jo said:) “Abu 
Jahm is a man who beats woman.” 
According to another version: Her husband divorced her with three 
pronouncements of divorce. When she came to the Prophet ploy ate a J» he said, 
“There is no maintenance for you unless you are pregnant.” (In that case 
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maintenance will be wajib (obligatory))! 

COMMENTARY: The Prophet pluyate aie said to her that she might be able to keep her 
garments at the house of Sayyiduna Ibn Umm Maktum «s à s»; , because he was a blind 
man. This because he was a blind man. This means that she would not have to be careful 
about observing the veil. Or, “as long as you observe the iddah there, do not don garments 
of adornment.” Or, it is a figurative way of saying. “Do not go out of the house during your 
iddah, for, it is not allowed to do so.” 

Allamah (The learned Scholar) Imam Nawawi 4i«a-) said that some scholars have deduced 
from this hadith that a woman is permitted to look at strangers (men), provided they do 
not see her, but, this deduction is weak and the correct thing is what most ulama (Scholars) 
say, ‘it is forbidden both t o men and to women to look at the strangers among each other.’ 
Allah has given the same command to both men and woman: 


(AV) so slash de lpdhs iiaii 
{Say to the believing men that they should lower their gaze....} (24: 30) 
be sale Statics 20) 185 
{And say to the believing woman that they should lower their gaze...} (28: 31) 

Moreover, the hadith of Sayyidah Umm Salamah + 4!,,.2, concerning Sayyiduna Ibn Umm 
Maktum «să 2; relative to this subject is a very strong evidence. She narrated that she and 
Sayyiduan Maymunah «s 4,2), were both seated with the Prophet plyate ai le when Ibn 
Umm Maktum «s 4 2, came towards him. So, he said to both of them, his wives, “veil 
yourselves.” Sayyidah Umm Salamah ys ät»; submitted, “He is blind!” She meant that he 
would not be able to see them. The Prophet et~ jas ät asked them: 


aslo LES ET ols axl 

“Are the two of you blind? Do you not see him?” 
Given these evidences, certainly, the prophet «l=; aJe à Lo had never made it lawful for 
Sayyidah Fatimah \4! >»; to look at Ibn Umm Maktum «a... His only aim was that she 
would be safe there because no one would look at her there. At for her, she knew the 
command of Allah that a woman must not look at strangers (men). Hence, she would not 
look at Ibn Umm Maktum aai_,2), 
Anyway, as for the contention of some ulama (Scholars) on the basis of the hadith about 
Sayyidah Fatimah «s à s») that a woman may see unknown men, most of the ulama 
(Scholars) have given this rejoinder (as in the foregoing lines). 
Imam Abu Hanifah 44>) holds that a woman may look at a stranger but not at the portion 
from his navel to his knees, provided she is safe from being t empted sexually. If she is not 
sae from her sexual desires being aroused then it is forbidden to her to look at the entire 
body of a stranger man. 
The reference to Abu Jahm «#2, never putting aside his stick means that he was very 
strict and severe and short tempered. He beat women and it was not possible for Sayyidah 


1 Muslim # 36-1480, Abu Dawud # 2784, Nasa’i # 3245, Musnad Ahmad 6-413, Muwatta Maalik # 67 
(Tallaq). 
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Fatimah (4.2, to adjust and adopt herself to his temperament. We learn from this that if 
anyone is aware of a shortcoming or defect in someone then it is proper for him to disclose 
it to the man or woman who contemplates marriage with him or her so that none of them 
goes through an ordeal after their marriage. 

Sayyidah Fatimah + 4,» first declined to marry Sayyiduna Usamah «+ 4i,,», because he 
was the son of the Prophet's p jats ài ho slave and he was black while she was a beautiful 
Quraysh woman. But, Sayyiduna Usamah as dil, was dear to the Prophet and was very 
near to him, so he asked her again to marry him. Thus, she did not think it proper to 
decline a second time. She obeyed the Prophet plo yae dito and married him. Allah caused 
their marriage to prosper and she found peace and comfort in their married life. 

The ulama (Scholars) differ on whether a woman who has been divorced absolutely (with 
three pronouncements) is entitled to maintenance and lodging from her husband if she is 
not pregnant. 

Imam Abu Hanifah it14.>) and some other ulama (Scholars) hold that it is wajib (obligatory) for 
the husband to provide her provision and lodging. Lodging is established from this verse: 


{House them where you house yourselves according to your means} (65: 6) 

It is wjib to do so, in the sight of fiqh (Islamic jurisprudence), because that woman sits 
through the iddah enduring all restrictions for the sake of her husband. 
Sayyiduna Umar «+4,» also held this contention. In fact he said of this hadith, “We cannot 
neglect the Book of Allah and the Prophet's gl.) ale at lo sunnah (Prophet's ploy ade at lo 
practice) (which assert that maintenance and lodging are wajib (obligatory), on the man 
divorces, for the divorcee) simply because a woman (Fatimah bint Qays) says so (thai the 
Prophet «i=j ads à be said to her that her husband was not liable to provide her the 
maintenance and residence). Perhaps, she may have misunderstood his words or may have 
forgotten what he had said, Indeed, I have myself heard the Prophet plu: satea\_L say that the 
maintenance and lodging of this woman is the responsibility of the husband.” 
However, Ibn Maalik 4! «>, said this had happened in the knowledge of the sahabah 
(Prophet’s Companions) «¢#4!,.2) (none of whom renounced her statement). So, it amounts 
to consensus. 
Imam Ahmad «s ù 2; says that neither is maintenance nor lodging for the woman wajib 
(obligatory) on the husband. He cites this hadith. 
Imam Maalik st4.>) Imam Shafi’l 414+) and some ulama (Scholars) rule that on the basis of 
this verse (65: 6) ... (va~) {House them.....}, it is wajib (obligatory) to provide residence to 
the woman, but not wajib (obligatory) to provide maintenance. 
If the woman is divorced while she was pregnant, then maintenance for her will be wajib 
(obligatory) in the light of this hadith. 
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3325. Sayyidah Ayshash 4s ð s») narrated that (Sayyidah) Fatimah Ws äi >»; was 

(lodged) in a desolate place. There always was fear concerning the neighbourhood 

of her. For that reason the Prophet pì-;4le à o gave her permission, meaning to 

move (during her iddah to the house of Ibn Umm Maktum) «+41... 

According to another version: She wondered, “what is wrong with Fatimah? Does 

she not fear Allah?” neither was lodging wajib (obligatory) nor maintenance.! 
COMMENTARY: Sayyidah Fatimah bint Qays + «i .2) lodged after her divorce in the 
house that was situated in a very lonely place. Since there was a constant fear or prowlers, 
so the Prophet el yates» allowed her to shift to the house of Ibn Umm Maktum «ai... 
Sayyidah Ayshah gs 4 s»; said about it, “Let no one presume by this that there is no 
residence for a divorced woman (who is divorced with three pronouncements) and she 
might spend her iddah at any place she liked. Rather, Fatimah had a reason to do so.” 
The second version quotes Sayyidah, Ayshah să»; as saying that Fatimah «s à 2; was 
mistaken in ascribing the words to the Prophet gl yatea_e that there is no maintenance and 
no lodging for a divorced woman. 
In other words, Sayyidah Ayshah sà»; had the same view as Sayyiduna Umar asà „+; had. 
Imam Abu Hanifah 41>, abides by their opinion that a woman who is divorced with talaq 
ba’in is entitled to residence and maintenance. 

(ALM 7h Gol gry esas i JBL) SUVA b 2 Sai (A 15 Soi aads OTY) 
3326. Sayyiduna Sa’eed ibn Al-Musayyib «+4! _.»: said, “Fatimah was moved (from 
her husband’s home during her iddal:) only because she was sharp tongued against 

. her husband’s relatives.”2 


COMMENTARY: This there were two reasons for Sayyidah Fatimah sài»; to be moved 
out from from her husband’s residence. These are outlined in the hadith (# 3325 and 3226) 
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3327. Sayyiduna Jabir «+ 4.2, narrated that his maternal aunt was divorced with 
three pronouncements (so she restrained herself in the iddah). She intended (one 
day) to cut down dates from her palm trees. But, one man forbade her to go out. So, 
she came to the Prophet pl- jate ài 4o (and told him about it). He said, “Of course, cut 
down dates from your palm trees because you may perhaps make a sadaqah 
(charity) (and give them in charity) , or perform a kind deed.”3 


COMMENTARY: The prophet¢l-y 4s di 2 meant to say that if the dates were enough to 
attract zakah (Annual due charity), then ‘you will pay their zakah (Annual due charity). If 


1 Bukhari # 5323, 5324, 5325 Muslim # 54-1471, Abu Dawud # 2292. 
2 Baghawi in Sharh in Sunnah (Prophet's pl sakes bo practice) # 2384. 
3 Muslim # 55-1483, Abu Dawud # 2297, Nasa’i # 3550, Ibn Majah # 2034, Darimi # 2288. 
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they are below the nisab, then ‘you will show kindness to your neighbour and the poor by 
given them optional sadaqah (charity),’ or ‘you will present them as gifts to them.’ 
In other words, if she were not to give the sadaqah (charity), then it was not allowed to her 
to go out of the house. l 
Imam Nawawi aia», said that a woman who observes iddah after being divorced wit h 
three pronouncements is allowed to go out of the house to attend to any need. 
The ruling of the Hanafis in this regard will be mentioned against the hadith of Sayyidah 
Umm Atiyah sä 2; (hadith # 3331). 

PREGNANT WOMAN’S IDDAH 
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3328. Sayyiduna Al-Miswar ibn Makhramah «+..», narrated that some nights after 
the death of her husband, Sayyidah Sabi'ah Al-Aslamiyan 4s à s»; gave birth to a 
child. After that, she went to the Prophet ¢~ 4-6 and sought his permission to 
marry. He gave her permission and she married.1 
COMMENTARY: Sayyidah Sabi’ah Al-Aslamiyah was pregnant when her husband died. 
However, a few days thereafter, she gave birth to a child. 
The Prophet el ylea, le gave her permission to marry again when she sought his permission. 
The ulama (Scholars) say that when a woman is pregnant and her husband dies or divorces 
her, then the iddah is over the moment she gives birth to a child. She is then at liberty to 
marry, if she so desires. In fact, this may happen shortly after her husband’s death or his 
divorcing her. 
COLLYRIUM MUST NOT BE APPLIED DURING IDDAH 
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3329. Sayyidah Umm Salamah 4s äi»; narrated that a woman came to the Prophet 
qin ale ait lo and said, “O Messenger of Allah, my daughter! Her husband has died 
(so that she is observing the iddah) and her eyes ache. May we apply collyrium to 
it?” He said, “No!” - twice or thrice (on her repeated asking) , “No” each time. Then 
he exclaimed, “That is merely for four months and ten days while, indeed, during 
the jahiliyah (ignorance period). One of you could throw away the piece of dung 
only after one year had passed.”? 


1 Bukhari # 5320, Nasa’‘i # 3506, Ibn Majah # 2029, Musnad Ahmad 4. 327. 
2 Bukhari # 5336, Muslim # 1488, Abu Dawud # 2299, Nasa'i # 3138, Ibn Majah # 2084, (The Arabic 
copy of Mishkat has the words at the end (g-9;~¥4) (After the death of her husband). 
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COMMENTARY: Imam Ahmad 4ta>) hold that a woman who observes the iddah may not 
apply collyrium, if the iddah is after her husband's death - not even if her eyes ache and not 
for adornment. 

Imam Abu Hanifah da») and Imam Maalik 4ia>, hold that if there is a compulsion, like an 
ailment, then it is allowed to apply collyrium. 

Imam Shafi’I 14>, holds that when there is some trouble in the eyes, a woman may apply 
collyrium in her eyes at night but clean it off during the day. 

The Hanafis say about this hadith that this woman had pretended that her eyes pained. 
Actually, she wished to grace herself with collyrium and the Prophet pl- jade ăi „4o know the 
facts, so he disallowed her. 

In pre-Islamic days, when a man died, his wife was consigned to a narrow and dark cell. 
She wore very rough, coarse clothing and could use no kind of make up, not even perfume. 
When, after one year, the day of her release arrived, a donkey, a goat or any other animal 
or a bird was brought to her and she scratched her vagina with one of these animals or 
birds. Then she was brought out of the cell and she was handed over some dung which she 
had to throw away that marked the end of her iddah. 

So, considering that, the iddah in Islam is meager. 


MOURNING DURING IDDAH 
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3330. Sayyiduna Umm Habibah ys 41.2) and Sayyidah Zaynab bint Jahsh s ài >; 
narrated that Allah’s Messenger plujiJedi_de said, “It is not lawful for the woman who 
believes in Allah and the Last Day that she should mourn for more than three nights 
over any one who has died, except over husband for four months and ten days.”! 
COMMENTARY: To mourn is to abstain from adorning oneself, applying perfume, 
collyrium, etc. It is not allowed to mourn for anyone, other than a husband, for more than 
three days. A woman must, however, mourn for her husband for four months and ten 
days, that is, during the iddah (waiting period), it being wajib (obligatory) on her. 
Most scholars say that a woman’s iddah (waiting period) begins with her husband’s death. 
Sayyiduna Ali «s & +»; however, said that iddah (waiting period) will commerce when a 
woman learns of her husband’s death. 
Accordingly, if a woman’s husband dies and she does not know of it so that four months 
and ten day s go by too, then the majority of the ulama (Scholars) hold that her iddah 
(waiting period) is over. However, according to what Sayyiduna Ali «s à& s»; says, her iddah 
(waiting period) will not have been observed at all. Rather, when she learns of his death, it 
will commence and last for four months and ten days from that time. 
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1 Bukhari # 5334, Muslim # 58-486, Abu Dawud # 2999, Tirmidhi # 1196, Nasa'i # 3537, Darimi # 
2284, Muwatta Maalik # 101 (Talaq). 
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3331. Sayyidah Umm Atiyah ys 4.2) narrated that Allah’s Messenger said, “A 
woman must not observe mourning for a dead person more than three days, except 
for a husband for (whom she must mourn for) four months and ten days. And, she 
must not wear (during these day s of iddah (waiting period)) any dyed garment 
other than ‘asb nor apply collyrium not touch perfume, except, when she is purified 
(from menses). Some qust or azfar.” Abu Dawud adds: “And not apply henna.”! 
COMMENTARY: Dyed garments are those that are dyed in bright colours and are very 
showy - of Saffron, Safflower, r ed-dyed, etc. Those are generally worn to adorn oneself. 
But, if a woman does not have any other garment then she may wear these colours because 
she has to over her body anyway At any rate she must not use them to adorn herself ‘Asb 
was a particular kind of clock during those days. It was from Yemen. The cloth was dyed 
before being woven. It was dyed in Safflower so that it turned red and had white stripes 
because the portion that was fastened at an end before being dyed turned white. So, this 
kind of dyed garment is allowed to the woman in her iddah (waiting period). 
If a cloth is dyed after being woven then it turns into bright red safflower and it is 
disallowed by Shari'ah (divine law). 
Ibn Hammam å 4>; says that our (Hanafi) Ulama (Scholars) say that for a woman 
observing the iddah (waiting period), it is not proper to wear the asb too. 
Imam Shafi’! a>; says that she is allowed to wear it (asb) whether it is thick or fine. 
Imam Maalik wa>, permits thick asb but not fine asb. 
The different opinions of the scholars about applying collyrium have been presented in a 
commentary against the hadith of Sayyidah Umm Salamah yä v; (# 3329) 
Ibn Hammam åa, that (according to the Hanafis) a woman observing idah may apply 
collyrium when it is absolutely unavoidable but not otherwise. 
Qut, and azfar are perfumes of a kind. Qust is costus or an aromatic wood - awd or aloes 
wood. Generally, woman and children use it as incense. Kirmani said that qust is awd hindi. 
Azfar is a perfume. 
In those days, women used both these perfumes after purifying themselves from 
menstruation, to remove the bad odour. Thus, the Prophet elu ale & o allowed such a 
woman to use it on purifying herself but apart from that a woman observing iddah ‘waiting 
period) is disallowed to use these perfumes. 
MOURNING: This hadith says that it is wajib (obligatory) for the wran observing the 
iddah (waiting period)-on the death of her husband to keep in. mourning. The ulama 
(Scholars) are unanimous about it, but their opinion differ on ine nature of the mourning. 
Imam Shafi’T sis», and the majority of the ulama (Scholzis) say that it is wajib (obligatory) on 
every woman who is in iddah (waiting period) to xi1ourn her husband after his death. This 
applies’ to every woman with whom he did have sexual intercourse or did not have it 
whether she is minor or major, virgin or not, freewoman or slave girl, Muslim or infidel. 
Imam Abu Hanifah àa, said that mourning is not wajib (obligatory) on seven kinds of 
women. According to Durr ul Mukhtar, they are: 
= (i) a disbelieving woman, 


1 Bukhari # 5341, Muslim # 66-938, Abu Dawud # 2302, Nasa’i # 3536, Musnad Ahmad 5. 85 
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(ii) an insane woman, 

(iii) a minor, 

(iv) an umm walad who is in iddah (waiting period) because her master has set her 
free, or he has died, 

(v) a woman whose marriage was invalid (so observes the iddah (waiting period)) , 

(vi) a woman with whom a stranger had sexual intercourse out of doubt (or by 
mistake) taking her to be his wife. 

(vii) | a woman who observes talg raj’I (revocable divorce). 


OTHER THAN HUSBAND: As mentioned in the hadith, a woman is not permitted to 
mourn any man other than her husband more than three days, Besides, even these many 
days, it is merely permitted but not wajib (obligatory) to mourn him for three days. 
Moreover, if her husband does not permit her in mourn any man even the three days, then 
he has a right to do so because a wife’s adornment is for her husband only. If she does not 
abandon mourning and does not adorn herself when he asks her to do that, hen he is 
allowed to beat her because if she mourns, the husband’s right is ignored. 


COMMANDS & RULINGS FOR MOURNING: As for a woman who is divorced with a 
talaq raj I (revocable divorce) , her iddah (waiting period) is merely to confine herself at home 
for the specified period and not marry any other man. She may adorn and beautify herself. 
The woman who is adult and sane and a Muslim must confine herself in her. house all 
through her iddah (waiting period), not contract another marriage and not beautify herself, if 
she has been divorced by three pronouncements, or one talaq ba’in (irrevocable and final 
divorce) , or their marriage breaks in some way or other, or her husband dies. All the 
things mentioned here (for her not to do) are forbidden to her. 

Mourning is to not beauty and to don dirty clothing. 

These things are forbidden to a woman during her iddah (waiting period) till it lasts: applying 
perfume, wearing jewelery and ornaments and flowers, applying collyrium, eating betel 
leaves to redden the lips, rubbing red lead to darken the lips, applying oil to hair, combing 
hair, applying henna, donning nice garment and dyed, silken and bright clothing. 

However, when there is a dire need, or it is unavoidable, then there-is no harm if any of 
these things is done. If she has a headache and it is necessary to apply hair oil then she may 
do so but should not use perfumed hair oil. In the same way, she may apply collyrium 
when her eyes ache. 

If any woman’s marriage was not valid and was annulled, or her husband dies, then it is 
not wajib (obligatory) for this woman to go into mourning. . 

If‘a woman observed iddah (waiting period) on being set free, like an umm walad whose 
master sets her free so she confines herself in an iddah (waiting period), then it is not wajib 
(obligatory) on her to mourn. 

If an woman observes iddah (waiting period), then it is not allowed to send her proposal of 
marriage. But, it is allowed to make a reference to it, like saying. “I wish to marry her,” 
provided the woman is observing the iddah (waiting period) for death of her husbana. But, if 
have iddah (waiting period) follows a divorce then it is not allowed to even make a hint of. 
one’s desire to marry her. 

A woman who observes an iddah (waiting pcrind) following a divorce is never permitted to 
go out of her house, at all. But, she whose iddah (waiting period) follows her husband’s death 
may go out of the house during the day and up to same of the night, she must not spend 
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the night anywhere other than her house. 

A female slave is allowed to go out of the house to attend to her master’s work. 

The woman who observes the iddah (waiting period) must spend the days of her iddah 
(waiting period) in the same house where she was residing at the time of annulment (of 
marriage) , divorce or death of her husband. However, if she is forced to vaccate the house 
or there is fear losing her property in that house or the house is likely to collapse, or she is 
unable to pay the rent of the house - then, in these cases, it is allowed to spend the iddah 
(waiting period) in another house. 

There is no harm if husband and wife stay in he same house even of she is observing iddah 
(waiting period) after talaq ba’in (irrevocable divorce), provided they are separated by a 
screen. If the husband is a sinner and an unreliable man or the house is small, then the 
woman may shift from the house, though it is preferable for the husband to move to 
another house. If the two of them, when staying in the same house, keep a reliable woman 
with them who is capable of keeping them apart then it is very good. 

If husband and wife are travelling together and he divorces her during the journey (a talaq 
ba’in or with three pronouncements of divorce) or he dies and her home town is at a 
distance of less than three days journey which is called a Shari’ah (divine law) journey) , 
then she may return to her home town. However, if her place is at a distance of three day s 
journey or more than that, but her destination (where they had intended to go when they 
began their journey) is at a shorter distance then she must go to the destination instead of 
going to her home town. In both these options, her guardian may or may not be with her. 
The better course, in any case, would be for the woman, if she is in a city at the time of 
divorce or widowhood, not to depart from it without spending her iddah (waiting period) 
there. If she departs then it is imperative that she has a mahram with her. 

However, the sahibayn, meaning Imam Abu Yusuf and Imam Muhammad ias> contend 
that if she has a mahram with her, then she may depart from there even before her iddah 
(waiting period). 


SECTION II an jaiii 
NOT ALLOWED TO MOVE UNNECESSARILY DURING IDDAH (WAITING PERIOD) 
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3332. Sayyidah Zaynab bint 4s à .», Ka'b reported that Sayyidah Fari'ah bint 
Maalik ibn Sinan sä >; the sister of Abu Sa'eed Khudri «sä 2) informed her: I 
went to Allah’s Messenger pljas ål o t o ask him whether I could return to my 
family, the Banu Khudrah (to spend my iddah (waiting period) with them) 


401 - Translation & Commentary of MISHKATUL MASAABIH Vol 


because my husband had gone to search for his runaway slaves but they had 
killed him. So, I asked Allah’s Messenger p46 41. if I may return to my folk, 
for, my husband had not left me in a house belonging to him and he had not left 
any sustenance. Allah’s Messenger el) ae st te said, “Yes,” So, I went back but 
while I was yet in the courtyard of the room or the mosque, he called me back and 
said, _ Stay in your home till the prescribed period (iddah (waiting period)) is 
over.” So, I (obey his command and) observed the iddah (waiting period) in it for 
four month and ten days.) 
COMMENTARY: This hadith emphasizes that a woman observing the iddah (waiting period) 
must not move from one house to another. 
Shaykh us Sunnah (Prophet's plajas ás o practice) has it that the ulama (Scholars) differ on 
whether it is necessary iddah (waiting period) after her husband’s death to stay in the house 
of her husband, or not. 
Imam Shafi'I š>; gave two verdicts, the more correct of which says that it is necessary for 
her to stay in her husband’s house. 
Sayyiduna Umar «sài s2; Uthman ssä s»;, Abdullah ibn Mas'ud «sä 2; and Abdullah ibn 
Umar «#ai,.2) also held this opinion. They cite this very hadith. The Prophet plu sated ue first 
permitted Sayyidah Fari’ah +à +; to move to another house, but then he forbade her to 
do so and commanded her to spend the iddah (waiting period) in her husband’s house. In. 
other words, he abrogated his first approval. 
The second verdict of Imam Shafi 41a», is that a woman who observes iddah (waiting period) 
for the death of her husband need stay in the same house. Rather, she may spend the iddah 
(waiting period) wherever she likes. This is also the opinion of Sayyiduna Ali «s à 23. Ibn 
Abbas «säi»; and Sayyidah Ayshah säs»). They rely on the permission that the prophet 
gins sacledt, Lo had first granted to Sayyidah ‘Fari’ah 4a,» . The second revised command that 
he gave was of the kind of recommendation. 
The ruling of Imam Abu Hanifah w>; will be presented, insha Allah in the chapter on an- 
Nafaqat in its Introduction (Chapter XVIII). . 


l NO ADORNMENT DURING IDDAH (WAITING PERIOD) 
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3333. Sayyidah Umm Salamah säi s>) narrated: Allah’s Messenger pl- jals či o paid 

" me a visit when Abu Salamah «sä +»; (my first husband) died. (I was observing the 
iddah (waiting period).) I had applied on my ace (the juice of) aloes. He asked, “O 
Umm Salamah, what is it?” I submitted, “It is only (juice of) aloes and it has no 


1 Tirmidhi # 1204, Abu Dawud # 2300, Nasa’i # 3532 (or 3537) , Ibn Majah # 2031, Maalik Muwatta # 
87 (Talaq) , Darimi # 2287. , 
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scent in it.” He said, “But, it brightens the face, so (if you must, then) apply it at 
night only and wipe it off at day time (because it gives an impression of adornment. 
Do not comb yourself with scent or with henna, for it is a dye (of red colour).” I 
submitted, “With what may I comb myself, O Messenger of Allah?” (How may I 
clean my hair?” Hé said, “With lote-tree leaves and smear your head with them 
generously (encasing them as though with a cover).”! 
COMMENTARY: While the ulama (Scholars) are u nanimous that a woman observing 
iddah (waiting period) is not allowed to use scented hair oil, they differ on the use of plain, 
un perfumed oil, like olive oil and sesame seed. 
Imam Abu Hanifah 4+) and Imam Shafi’I ata», disallow oil of all kinds, perfumed or not 
perfumed. However, they relax the prohibition when it becomes absolutely necessary. 
Imam Maalik 44>) Imam Ahmad aia) and the Zawahir (or Zuhiris) hold that a woman 
observing iddah (waiting period) is allowed to use un perfumed oil. 
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3334. Sayyidah Umm Salamah + 4.2, narrated that the Prophet play ate dit de said, 
“She whose husband has died must not wear garments dyed with saffron or red 
ochre, nor may she wear jewellery, nora, she apply henna (on hand, feet and 
hair) , and collyrium (in the eyes).”2 
COMMENTARY: If a woman wears dark black or ash coloured clothing the there is no 
harm in it. It is also allowed to wear garments dyed with saffron over a long period which 
leaves no perfume. According to the HIdayah, if this woman (observing the iddah (waiting 
period)) has some e problem, like itches, lice, etc. then she is allowed to wear silk too. 


- SECTION III . Lj fund 
MORE ABOUT THE IDDAH (WAITING PERIOD) OF THE DIVORCED 
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3335. Sayyiduna Sulayman ibn Yasar «+4,» narrated that Al-Ahwas 44.) died in 
Syria and at (about) that time, his wife had begun her third menstrual discharge 
after he had divorced her. So, Mu’awiyah ibn Abu Sufyan acà s2; wrote and asked 
Zayd ibn Thabit acai.) about that. Zayd «säi»; wrote to him, “When she began her 
third menstrual bleeding, she became free from him and he became free from her. 
He will not inherit from her and she will not inherit from him.”3 
COMMENTARY: Sayyiduna Ahwas «så 2; had divorced his wife who was observing her 


1 Abu Dawud # 2305, Nasa’i # 3537, Muwatta Maalik # 108 (Talaq). 
2 Abu Dawud # 2304, Nasa’i # 3535, Musnad Ahmad 6-302. 
3 Muwatta Maalik # 56 (Talaq) - 29. 21-56. 
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iddah (waiting period) after that. When her third menstrual period began, Ahwas as ai») 
died and otherwise she ought to have observed the iddah (waiting period) for four months 
and ten days on his death. So, Mu'awiyah asa») sought counsel mom Zayd ibn Thabit ..») 
ad on whether she would inherit from her husband or not. 

Zayd «să»; replied that when the third menstruation began, her relationship with him 
terminated the moment the observed blood of her third period and she was liberated from 
the restrictions of marriage. She was not liable to observe iddah (waiting period) on his death 
because either her iddah (waiting period) on her divorce had been observed for most of its 
period or the third (and final) menstruation had begun, and so her iddah (waiting period) 
was presumed to be over. Hence, if the man alive, he would not have been her heir when 
the iddah (waiting period) was over, so too when he has died, she cannot inherit him. 
Mu’awiyah’s «si, intention was 

(i) either to know if the woman would inherit from Ahwas «4,2, or not, 

(ii) or, to know if the woman should finish her iddah (waiting period) when her third 
menses commenced or she was bound to begin her iddah (waiting period) for the 
man’s death 

Mulla Ali Qari atu», cites Teebi sia>, as saying that this hadith establishes the meaning of 
(+ 5,3) (Germi in the verses (2: 228). 
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{Divorced woman shall keep themselves waiting for three periods....} (2: 228) 
Teebi 414°) says that Quru means ‘purity’ (In other words, he claims that the Shafi’l 
interpretation is correct that the iddah (waiting period) of a divorced woman is not three 
menstrual periods, but three purifications after menses. 
However, the ruling given was by a sahabi, Zayd ibn Thabit «sàl s»). Moreover, his opinion 
differs-at another place when he says that the iddah (oaining period) of a female slave is two 
menstruations. 
Besides, it is also not known definitely whether Mu’ awiyah usà g? ) abides by Zayd's ii! 2) 
ae verdict, or not | 
The Hanafis say that the ruling (as per the verse) (#«) is three peridds of menstruatians). 
The righteous caliphs and most of the sahabah (Prophet’s Companions) «¢+4!,.2, had the 
same opinion. Thirteenof the sahabah (Prophet's Companions) ¢¢# 4i..>) used to say that 
unless a woman is not purified from the third menses, the man (her husband) has more 
right over her. (Hence, the iddah (waiting period) is completed only after she purifies from — 
her third menses since she was divorced, and the relationship of.the man with her snaps 
completely.) l 
This establishes that (s3) (quru) means menstruation. 
Mulla Ali Qari has written about it in detail in his book (Mirqat). He hi presented many 
argument of the Hanafis. 
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3336. Sayyiduna Saʻ'eed ibn al-Musayyib «sä s», narrated that Sayyiduna Umar ibn al- 
Khattab «så»; said, “If a woman who is divorced experiences one or two menstrual 
periods and after that stops menstruating then she must wait nine months. If it is 
clear that she is pregnant, then the command is obvious (that iddah (waiting period) 
would end with the birth of child). If not, she must observe an iddah (waiting period) 
of three months after the nine months. Thereafter, she is free to marry.”! 


CHAPTER - XVII 


ISTIBRA : LETTING A NEW ACQUIRED SLAVE WOMAN Elsa Yl; 
PURIFY FROM ONE MENSTRUATION, OR BEAR A CHILD 


In Shari’ah (divine law) istibra is ‘the purification of the womb.’ When a man receives a 
female slave by purchasing her or through inheritance or gift, then he is forbidden to have 
sexual intercourse with her, touch her, kiss her or do any such thing to her. This is 
observed till her womb is known to be void of pregnancy. And, this is ascertained when 
she gets one menstruation. Experiencing this menstruation is called istibra of the womb. 
This definition will apply only when the woman gets menstruation. 

If the woman does not experience menses then istibra is to let one month pass, or, if one is 
pregnant then istibra is when she bears a child. 

Istibra is necessary in all conditions. She may be a virgin, on may have bought her from a 
“woman or a man, or he may have received her as an inheritance from minor but intibra is 
necessary in all these cases. ON the face of it an analogical analysis suggests that istibra 
should not be necessary in these cases, because the wisdom behind it is that the womb 
should be free of any one else’s sperm so that it may not combine with the other man’s 
sperm and make the parentage doubtful. In all the foregoing cases, there is no possibility of 
the sperm of any one else being in the womb. | 

However, analogy must be ignored against text (of hadith). This is done here. 

The Prophet ply ale a! lo had said about the female slave taken captive in the Battle of 
Awtas. “Beware! Do not have sexual intercourse with a pregnant slave woman till she 
gives birth to her child. And, do not indulge in a sexual relationship with one who is not 
pregnant till she gets one menstruation.” Clearly, there will have been among the slave 
women virgins and those like them, not liable to be carrying someone’s sperm. This is why 
analogy is ignored and in there (safe) case too istibra is made wajib (obligatory). 
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1 Muwatta Maalik # 70 (Talaq) 
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3337. Sayyiduna Abu Ad-Darda «sà s»; narrated that the Prophet pl- jals àl o passed 
by a woman who was in a very advanced state of pregnancy. He asked about her 
and they said to him that she was the female slave of a certain man. He asked, 
“Does he have sexual intercourse with her?” They said, “Yes!” He said, “Indeed, I 
had resolved to invoke on him a curse that would go with him inside his grave. 
How will he get the child to serve him when it is not lawful to get him to serve him 
(or make him a slave) ? Or, how will he make him on their when it i is not lawful for 
him (to make another's son an heir)?”! 

COMMENTARY: The Prophet lu) 4¢ at Le had intended to invoke a curse on that man 

because he had sexual intercourse with a female slave whom he had acquired while she 

was pregnant. He had dropped istibra though it is fard (compulsory). 

When the female slave bears a child, there could be two possibilities. 

(i) — The child would belong to the previous owner who had. cohabited with her 
and sold her. So he would make another’s child his heir if he acknowledge his 
parenthood. Or 

(ii) The child would belong to him and he might not accept him as his own and 
make his own child his slave. 

Making another's child one’s heir is unlawful and deserves curse. 
So, too, making one’s own child a slave deserves curse. 
Hence, istibra is very essential. 
SECTION II citi jc 
ISTIBRA’ SHOULD NOT BE eee BEFORE APPROACHING SLAVEGIRL 
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3338. Sayyiduna Abu Sa’eed al-Khudri «« 4,» narrated in a marfu manner that the 

Prophet «l jads ài do said about the (female) captives of (the battle of) Awtas, “Sexual 

intercourse may not be had with a pregnant woman till she gives birth to a child and 
_ not with one who is not pregnant till she has experienced one menstrual period.”? 

COMMENTARY: If a woman is not pregnant and also does not get menstruation, then 

istibra in her case is to abstain from approaching her for one month. 
If a female slave is acquired while shë gets menstruation then this discharge will not be: 
counted but the next complete menstruation will be reckoned. 
According to this hadith, if a female slave goes to new owners then it makes istibra Wajib 
(obligatory). All the four imams hold this contention. 
Also, if a female captive is brought from enemy land and she is a disbeliever then her 
previous marriage is annulled. This is an absolute ruling and applies even if their husbands 
are not with them. This is to what Imam Shafi’] 44.» and Imam Maalik dts», subscribe, but 


1. Muslim # 139-1441, Abu DAwud # 2156, Dami # 2478, Musnad Ahmad 6-446. 
2 Abu Dawud # 21` 57, Musnad Ahmad 3-62. 
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Imam Abu Hanifah ù>; says that if both husband and wife are taken captives then their 
marriage remains intact. 
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3339. Sayyiduna Ruwayfi ibn Thabit «sä s», narrated that Allah's Messenger ài Lo 
wy ate said on the day of Hunayn, “It is not lawful for a man who believes in 
Allah and the Last Day to water another’s form (meaning to have sexual 
intercourse with a woman, who is pregnant with another man’s sperm). It is not 
lawful for a man who believes in Allah and the Last Day to have a sexual 
intercourse with a captive woman (taken captive in battle with the disbelievers) 
till she has had one menstruation (or till one month has passed and he has 
observed the istibra). It is not lawful for a man who believes in Allah and the Last 
Day to sell the booty till it is divided.”1 
(Tirmidhi has it till ‘to water another’s form.’) 


SECTION III sén jai 


ISTIBRA’ FOR FEMALE SLAVE WHO IS PREGNANT 
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3340. Imam Maalik «>, reported that he learnt that Allah’s Messenger pl jale àl go 
often commanded that istibra should be observed for female slaves (refraining from 
sexual intercourse with them) till they had had a menstrual discharge if they were 
among those who experienced menstruation, or till three months had passed if they 
were among those who did not get menses. And, he often forbade that one should 
water another’s water (by mixing with it).? 


COMMENTARY: The last words imply that istibra should be observed with a pregnant 
female slave too. If one acquired a female slave who is pregnant, then sexual intercourse 
should not be had with her till she gives birth to her child so that one’s sperm does not 
adulterate another man’s that lies in her womb. 

The ulama (Scholars) agree about a female slave who does not get menstruation, her istibra 
is that sexual intercourse must be had with her not before she had been in one’s possession 
for one month or more. However, some people go by this hadith and say that her istibra is 
to wait for three months or more before having sexual intercourse with her. 


1 Tirmidhi # 1131, Abu Dawud # 2158, Musnad Ahmad 4-108. 
2 Razin. 
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3341. saia Ibn Umar « 4.2, said that when a slave girl with whom sexual 
intercourse was possible, was given as a gift, or sold, or set free, she must observe 
istibra (by waiting till she experiences one menstruation and clear her womb 
thereby). However, a virgin need not observe an istibra (to cleanse her womb). 
COMMENTARY: Ibn Shurayh ùa; goes by this hadith and maintains that istibra is not 
wajib (obligatory) with a virgin female slave. However, the majority of the ulama (Scholars) 
say that istibra must be observe with her too, as a wajib (obligatory). The command that the 
Prophet pl yale aio had given at the Battle of Awtas about observing istibra with female 
captives was absolute. The virgins were not excluded from that command. 
IDDAH (WAITING PERIOD) OF UMM WALAD: The compiler of the Hidayah has 
written that the umm Walad whose master has died or has set her free must observe an 
iddah (waiting period) till she gets three menstruations. If she does not experience 
menstruation then she must wait for three months. 
Ibn Hamman 4ia>, said that this ruling applies if that umm walad is not pregnant, or 
married to another man, or observes the iddah (waiting period) because of some other man. If 
she is pregnant then her iddah (waiting period) is till she gives birth to a child. If she is 
married to someone else or observes iddah (waiting period) because of another man then, in 
these cases, no question arises of her sexual relationship with her master. So when he sets 
her free or dies, iddah (waiting period) will not be wajib (obligatory) for her. 
The Hanafis follow this ruling. Imam Shafi’I 44.>, and Imam Maalik éiaa>) contend that 
in these cases (when her master sets her free or dies) , the iddah (waiting period) of the 
Umm walad is till she gets one menstrual discharge. Of the Hanafis Imam Muhammad 
agrees with them. 


1 Razin. 
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CHAPTER - XVIII 
MAINTENANCE & RIGHTS OF THE | S plasso Ko 
SLAVES (MALE OR FEMALE) 


The word nafaqat (>u) is the pluräål of nafqah (ë) Nafqah is that which is spent. In the 
terminology of Shari'ah (divine law), nafqah includes food, clothing, residence. 

The plural form has been used in the caption because there are many kinds of nafqah, like 
wife’s nafqah, children’s nafqah, parent’s nafqah, and nafqah of r elatives Besides, it cover 
its general senses, wajib (obligatory) or non-wajib (obligatory). 

(The second portion of the caption: ) ‘Rights of the slaves include food and clothing, and 
not compelling them to do what is beyond their power and courage. 

. CONCERNING NAFQAH OF WIFE: The nafqah of the wife is wajib (obligatory) on the 
husband. He must provide her food, clothing and residence. It is irrespective of whether he 
is younger than her or older, whether she is a Musiim or an infidel. Whether she is an adult 
or a minor with whom sexual intercourse is not possible. 

However, nafqah is wajib (obligatory) on the husband provided the wife has submitted 
herself to him in his house, or, though she has not given herself to his charge, yet there is 
either a right of hers (that he refuses to give) or he himself does not ask her to submit 
herself (to his charge) to him. 

AS FRIENDS: It is proper that the husband must make his wife his intimate e friend. They 
must live together in close intimacy and content themselves with whatever is easily 
available to them. They must follow the custom of noble families whereby the husband 
must work for a living and the wife must take care of the house. The husband must 
provide the necessities according to his means. Then the wife must employ her skill to put 
these things to optimum benefit for the family and associated people. 


UNFRIENDLY: If the couple do not see eye to eye, the wife may approach the judge or 
ruler to compel her husband to give her a regular allowance. He will order the husband to 
provide her maintenance every month, clothing twice a year. These things will be handed 
over to her respectively every month and every six months. 

In the judge fixes a monthly allowance and the husband fails to pay every month and she 
demands a daily allowance, then she may demand it every evening. 

STATUS: As for the standard, it depends on their status. If they are well-off then a high 
standard of maintenance is wajib (obligatory). If they are hard pressed then the maintenance 
will be in keeping wit h their status. If one of them is well off and the other is hard-pressed 
then an average kind of maintenance is payable - such as lesser than that for the well off 
but more than that for the hard-pressed. However, some authorities maintain that in every 
case, the husband’s status will be the determining factor. Maintenance allowance will be 
paid according to this status, irrespective of the position of the wife. 

If the spouses disagree on the question of the husband’s status then the wife may take the 
case to the judge and present her wit nesses. If he is convinced then he will judge the 
husband’s status as claimed by the wife. If she dopes not present witnesses, her petition will 
be rejected. 

SERVANT: If the wife has a servant for her and the husband is well-off, then he will 
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provide maintenance to his wife and to her servant too. But, if he is not well off, then he is 
not bound to give allowance to the servant too. 


PROSPERS: If, after the judge fixes a maintenance allowance for the wife, the status of the 
husband improves or worsens, then the judge will review that on a petition filed by either 
of the spouses, and revise the allowance accordingly. 


IDDAH (WAITING PERIOD): If a woman observes iddah (waiting period) after her 
husband’s death then she is not entitled to a maintenance. 


DISOBEYS: So, too, if a woman disobeys her husband and goes away from his house 
without his permission and for no reason whatsoever, then her maintenance is not wajib 
(obligatory) on the husband. 


OTHER REASONS: Maintenance is not wajib (obligatory) on the husband for his wife 
if she is in prison for non-payment of a debt, or 

if she is so sick after marriage that she has not been sent to her husband's house, or 

if she is such a minor that sexual intercourse cannot be had with her, or 

if she departs to perform Hajj (pilgrimage) without her husband. 


HAJJ (PILGRIMAGE): If a wife is accompanied by her husband for the aes then 
her maintenance at home is wajib (obligatory) on him. But the expenses of the journey and 
passage are not wajib (obligatory) on him. 

ILLNESS: If a man’s wife was taken ill at her parent's house and was sent to his home in 
that (ill) condition after their marriage, then her maintenance is not wajib (obligatory) on the 
husband. However, if a wife falls ill at her husband’s house then her maintenance is wajib 
(obligatory) on him. 

HOUSE: The husband must provide his wife a house suitable to live in keeping in view the 
demands of Shari'ah (divine law) and his own means. The house must be for her alone and 
his own folk or his wife’s folk should not live there. If she herself wishes to live alongwith 
then then he is not bound to get her a separate home. 

If a husband house has many rooms and he gives his wife a separate room with its own 
door and lock then that is enough. She has no right to ask for another room. 


WIFE’S RELATIVES VISITING HER: The husband is within his rights to disallow his 
wife's relatives from visiting her (even her son from a previous marriage). But, he has no 
right to prevent her mahram relative to meet her and converse with her. He also has no 
right to disallow her to visit her parents once in a month and to stop them from visiting her 
once a month. (He may forbid mutual visits beyond once a week). He also has no right to 
disallow her to visit her paternal relatives or them to visit her. Once a year. (He can prevent 
their mutual visit beyond once a year.) 

DIVORCEE: A divorced woman, in her iddah (waiting period) is entitled to claim from her 
husband maintenance and residence whet ever the kind of divorce (raji, ba’in or 
mughallazah) whether she is pregnant or not. 

SEPARATIONS: Similariy, ‘he husband is responsible for maintenance and lodging of a 
woman who observes an iddah (waiting period) for separation (apart from divorce) brought 
about because of a right of Shari'ah (divine law), but not because of disobedience, for 
example, an umm walad or a mudabbarah who was married to a man and was set free, and 
` exercised her option to separate from her husband, or a minor who has been married to 
someone by her guardian attains majority and exercise her right to separate from her 
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husband. In such cases, the woman is entitled to receive maintenance and lodging. . 
DISOBEDIENT: If a woman observes an iddah (waiting period) after separation 
brought about because of sin or disobedience, then her husband is not responsible for 
her maintenance and lodging. For example, (we seek refuge in Allah) a woman 
apostates, or commit indecency with her husband’s son because of which she stands 
forbidden to him by law, like having intercourse with him, touching him with lustful 
desire or kissing him; - these things bring about a separation between husband and 
.wife and she has to seclude herself in iddah (waiting period), and she is not entitled to 
ask him for maintenance and lodging. 


SIN DURING IDDAH (WAITING PERIOD): If a divorced woman who observes iddah 
. (waiting period) and duly receives maintenance and lodging appostates while she is in iddah 
(waiting period) then her right to maintenance and lodging ceases. And, if during her iddah 
(waiting period), she commit indecency with her husband's son or father then she continues 
to be eligible for maintenance and residence provided she was not divorced with a talaq 
raj'I (revocable divorce) but with ba’in mughallazah (irrevocable). 
MAINTENANCE OF CHILDREN: The expenses of minor children who have no personal 
property are to be borne by their father even if he is poor. No one else will be liable to share 
this responsibility with him. ` 
SUCKLING: If a new born who has not been weaned and its mother is married to its father 
but does not wish to suckle it and it does suckle another woman then its mother should not 
be compelled to suckle her child. But, if the infant will not take another woman’s milk, or 
there is no other wet nurse, then the mother will be compelled to suckle her child. 


MOTHER WILL NOT SUCKLE: If the mother declines to suckle her child and there is a 
wet nurse willing to suckle the child then the father must hire her to suckle the child in the 
presence of its mother. The wages of the wet nurse will be paid from the child’s property, if 
any, but if it has nothing of its own then the father will pay the wet nurse her wages 
HIRING THE MOTHER: If the father hires the child’s mother to suckle it and she is his 
wife or undergoes iddah (waiting period) for a revocable divorce, then this is not allowed. If 
she has been divorced irrevocably or absolutely then authorities differ on whether she may 
be hired or not during her iddah (waiting period). However, on expiry of her iddah (waiting 
period), it is allowed to hire the child’s mother to suckle her. Rather, in this case, if she does 
not demand higher wages than other woman, then she would be stupid. 

HIRING WIFE: If a man hires his wife or (divorced wife) who is in her iddah (waiting 
period) to suckle his child from his ahother wife then this hiring is allowed. 

HELPLESS OFFSPRING: If a man’ adult daughter is extremely poor and needy or an 
adult son handicapped and invalid, then their father is responsible for the expenses on 
them. ‘The edict is given in this way. However, some people say that the father is 
responsible for two-thirds of their expenses and the mother for one-third of the expenses. 
MAINTENANCE OF PARENTS: If one’s ancestors (like, father, mother, grandfather, 
grandmother, so on up the ladder) are poor than the children are responsible to maintain 
them and bear their expenses provided they are affluent. Affluence stands for children 
being sufficiently well-off so that they are not eligible to receive sadaqah (charity) and 
zakah (Annual due charity). If both male and female offspring are well-off then the 
responsibility rests on both to support their forebears, equally 
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NEARNESS NOT INHERITANCE: _ In regard to the maintenance of needy being wajib 
(obligatory), the determining factor is nearness and. wholeness but not line of inheritance. 
For example, if the daughter and grandson (meaning, son’s son) of a poor, needy man are 
both rich, then inaintaining him is wajib (obligatory) on his daughter though both of them 
are entitled to inheritance. Or, if the granddaughter (meaning, daughter’s daughter) and 
brother of a needy man are rich, then his grand daughter (on his daughter's side) is bound 
to maintain him though only his brother is deserving of his inheritance. 


MAINTENANCE OF DHAWIL ARHAM:! It is wajib (obligatory) on every rich man to 
provide maintenance to all his mahram relatives on his mother’s side provided this relative 
is needy, or a minor, or a poor woman, or handicapped and helpless, or blind, or a student. 
Or unable to make a living because’ of ignorance of stupidity. If the rich man does not 
spend on these relatives then he must be forced to spend on these relatives then he must be 
forced to spend on ther. 

The maintenance of these relatives on the mother’s side is wajib (obligatory) according to the 
amount of inheritance. 

The meaning of these words ‘according of amount of inheritance’ is explained in this 
example. If a man deserves to receive maintenance because of his need and poverty from 
his relatives on his mother’s side then he may be presumed to be dead, and his 
inheritance be thought to have been distributed to these heirs (relatives on mother’s side) 
Now, whatever share of inheritance an heir is eligible to receive, he will contribute that 
share towards his maintenance as wajib (obligatory) on him. For example, Zayd is a hard 
‘passed, poor man. He has only three close relatives: one real sister, one stop sister and 
one half sister. It is wajib (obligatory) on the three sisters to provide maintenance to Zayd. 
They will contribute to it by dividing Zayd’s total maintenance into five equal portions. 
Then three fifths will be the responsibility of the real sister. One fifth will be due from the 
step sister and ore fifth from the half sister. This ratio of distribution of their 
responsibilities is exactly how Zayd’s inheritance would go to each one of them when he 
dies (and if he leaves a legacy). 

However, it is not necessary always to know the amount of inheritance receivable or 
payable, What is necessary is to be eligible and deserving to receive or pay the inheritance. 
Suppose that Zayd is poor and needy. He has a maternal uncle and a paternal uncle’s son 
(cousin) both of whom are rich. It will be wajib (obligatory) on his maternal uncle to provide 
him his maintenance, not his cousin. 

The maintenance of father’s wife is wajib (obligatory) on his son. And the maintenance of the 
daughter in law (son’s wife) is wajib (obligatory) on her father in law, provided his son is a 
minor or handicapped. 

NOT RESPONSIBLE: A poor and incapacitated man is not responsible for anyone’s 
maintenance, whether parents or uterine relatives. However, it is always wajib (obligatory) 
on him to provide maintenance to his wife and children. 

DIFFERENT RELIGIONS: Maintenance is not wajib (obligatory) on each other if they are of 
different religion. However, one’s wife, parents ancestors and offspring down the line, 
male or female, are excepted from this ruung and it is wajib (obligatory) to provide them 
maintenance in spite of different of religion. 


1 Cognate. Relatives on the mother’s side. i 
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SON’S PROPERTY MAY BE SOLD: A handicapped or needy father may sell his son's 
property to get his maintenance from him, but he is not allowed to sell his immovable 
property, like land, gardens etc. However, he is not allowed to sell his son’s movable 
property too if the son is in debt. | 
A mother I not allowed to sell any kind of her son’s property, movable or immovable. 
Imam Abu Yusuf d1a>) and Imam Muhammad ata>, hold that even a father i is not allowed 
to sell his son’s movable property. 
MAINTENANCE OF MALE & FEMALE SLAVES: The master is bound to die 
complete expenses of his slaves. This is so whether his ownership is complete, as over a 
slave completely subservient, or over a mudabbarah or an Umm walad, whether minor or 
adults, whether handicapped or sound and healthy. 3 
If a master refuses to bear the maintenance of his slaves then théy are at liberty to work and 
toil for their living. If they do not find a living. If they do not firfd a living then the judge 
will order their maser to sell them to others. 
If anyone buy some animals but does not feed them, then he cannot be compelled by law to 
sell them. However, a moral pressure can be built on him to either sell the animals « or feed, 
and look after, them. 
SECTION I J Fi jadi 
MAINTENANCE OF WIFE & CHILDREN 
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3342. Sayyidah Ayshah git dil oo narrated that (Sayyidah) Hind bint Utbah y 4 ee y 
said, “O Messenger of Allah, (my husband) Abu Sufyan is a miser. He does not give 
me and my son enough (towards our needs) , except what I take from him without - 
his knowing.” (She meant to ask whether she could do that) He said, “You may take 
from his money) what suffices you and your son and (as much as) is approved by 
Shari'ah (divine law).” 
COMMENTARY: This hadith is evidence Wiat it is wajib (obligatory) to provide maintenance 
to the extent that it necessary. 
Imam Nawawi dtu) said that this hadith establishes that: 


(i). It is wajib (obligatory) on man to provide maintenance to his wife and (such) 
minor children (who have no personal property). 
(ii) Maintenance should be to the extent of what is necessary. 


(iii) It is allowed to listen to å stranger woman while i ERSE an edict and enforcing 
a command of Shari’ah (divine law). 


(iv) It is permitted to say something about another. person which he may not be. . 


pleased to hear, provided it is done to find out a solution or an edict. - 
(v) If anyone has a monetary demand on another and he does not pay it, then the 


1 Bukhari # 5364, Muslim # 7-1714, Abu Dawud # 2259, Ibn Majah # 2293. 
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claimant is allowed to take from that person’s property as much as equals his 
demand without his permission. 

(vi) A wife is also responsible to spend on her children and support them from her 
husband's property. 

(vii) A wife is allowed to go out of her house for her needs whether her husband 
has given her express permission or she is aware of his willingness. 

(viii) A judge and a ruler may decide a case on the basis of their knowledge or 
information, as we see that the prophet pl+yaie ait did not call for witnesses 
but gave instructions on the basis his information. 


SPEND ALLAH’S BOUNTY ON YOURSELF & YOUR FAMILY 
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3343. Sayyiduna Jabir ibn Samurah «41,2, narrated that Allah’s Messenger 416.41. 
ey said, “When Allah grants any of you the good things (wealthy and property or 
prosperity), then he should spend it first on himself and his family” (before 
spending on others according to their standing).! 
OWNER IS RESPONSIBLE FOR SLAVE’S MAINTENANCE 
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3344. Sayyiduna Abu Hurayrah «sä s»; narrated that Allah’s Messenger pt- sae dh us 
said about the slave, ‘for him is his food and his clothing. And he should be given 
only such work as is within his capability.”2 


COMMENTARY: This hadith gives two instructions abcut slaves to their masters: 
(i)  ,. They should be given food and clothing as per their requirement and custom. 
(ii) They should not be burdened with any task that is beyond them and liable to 
harm them. 
It is just as the True Master, Allah, has not bardenéd His creatures with anything that is 
beyond their capabilities, so too the worldly master must care for their slave. They are 
human beings like them. 
Sayyiduna Ibn Abbas «+.,,», has narrated in a marfu form that the master is responsible for 
three things concerning his slaves. 
(i) When a slave is offering salah (prayer), he should not ask him to hurry up. 
(ii) When he is having his meal, he should not assign him any task. 
(iii) He should give him enough food to satiate him. 


BE KIND TO SLAVES 
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1 Muslim # 10-1822. 
2 Muslim # 41-1662, Musnad Ahmad 2-247, Muwatta Maalik # 40 (Isti’dhan) 
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3345. Sayyiduna Abu Dharr «sà»; narrated that Allah's Messenger el jedi» said, 
“They (the slaves) are your brothers. Allah has put them under your authority (to 
try you). So, he whose brother Allah has placed under his authority must feed him 
from what he himself eats and clothe him from what he wears. And he must not 
- charge him with a work that is beyond his strength, but If he assigns to him a 


(heavy) task that is out of his capability, then he must help him do it.”? 


COMMENTARY: Imam Nawawi 44>, said that the command to the master to feed and 
clothe his slave as he eats and wears is of the nature of mustahab (desirable) not wajib 
(obligatory). However, it is wajib (obligatory) on him to provide these things to him according 
to custom and usage, whether it matches his own standard, is better than it or is of a lesser 
degree. If the owner acts miserly himself, he should not cut on his slave’s feeding and 


clothing compared to usage. 


As regards tasks that are not within a slave’s ability, the master must help him out himself 
or engage someone else to help him, pious, saintly men are known to have helped out their 


slave girls or waids with the hand mill. 


SIN TO WITHHOLD FOOD OF SLAVES 
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3346. Sayyiduna Abdullah ibn Amr +s å»; narrated that when an overseer of his 

` (property) came to him, he asked him, “Have you given the slaves their food?” He 

said, “No!” So, he instructed him to go and give it to them, for, Allah’ Messenger 

phj ale ài sho had emphasized, “Enough sin it is on a man to hold back from his 
Slave his food.” 


According to another version (he said: ) Bisugka sin it is for a man to destroy the 
sustenance of those under his care (his family and slaves).”2 . 
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3347. Sayyiduna Abu Hurayrah «sås»; narrated that Allah’s Messenger ache ai Lo 
es said, “When the servant of one of you prepares food for him and brings it 


1 Bukhari # 6050, Muslim # 38-1661, Tirmidhi # 1945, Abu Dawud # 5158, Musnad: pea 5-161. 


2 Muslim # 40. 996, Abu Dawud # 1692, Musnad Ahmad 2-193. 
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him, enduring its heat and smoke, he must make him sit with him and eat. If the 
food is little and partakers are many, then he must put one or two mouthfuls of 
it in his hand.”! 
COMMENTARY: No one must feel shy of eating with his servants. They too are human 
being like him. There is wisdom in it too. The more the people together at meal, the more 
the blessing i in it, It is what one tradition suggests: “The best meal is one which many hands 
partake.” 
The command in the hadith to invite the servant to the meal is of the mustahab. (desirable) kind. 


DUAL REWARD FOR SLAVE 
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_ 3348. Sayyiduna Abdullah ibn Umar «sà»; narrated that Allah’s Messenger a 
e=; said, “Surely the slave when he work whole heartedly for his master and 
worships Allah devotedly, for him is a dual reward.”2 

COMMENTARY: The slave gets two reward because he is well-wishing to his master and 

he worships Allah sincerely. 

To work sincerely for ones master is also a form of worship i Allah, because it is being 

obedient to Allah who has commanded that one must serve one’s master. 

It is like being obedient to one’s parents is a form of worship. This is because Allah has 

commanded us to obey and serve our parents. 

Some authority interpret the hadith to mean that a slave gets a two-fold reward for all his deeds. 


THE BEST THING FOR A SLAVE | 
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3349. Sayyiduna Abu Hurayrah «+4,» narrated that Allah’s Messenger pyle àl sho 
said, “What can be better for a slave than to be taken away by Allah (in death) while 
worshipping his Lord well and obeying his master! It is excellent for him!” 


SALAH (PRAYER) OF RUNAWAY SLAVE IS NOT APPROVED 
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1 Bukhari # 5460, Muslim # 42-1663 ¢Tirmidhi # 1860, Abu Dawud # 3846, Darimi # 2074, Musnad 
Ahmad 2-409. 
‘2 Bukhari # 2546, Muslim # 43-1664, Abu Dawud # 5169, Muwatta Maalik # 43 (shidhan) Musnad 


- Ahmad 2-102. 


3 Bukhari # 2549, Muslim # 46. 667, Musnad Ahmad PeO; 
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3350. Sayyiduna Jarir «+ 4 2) narrated that Allah’s Messenger plu) alc ai Jo said, 
“When a slave absconds, his salah (prayer) is not accepted from him.” 
According to another version from him: He said, “Responsibility is absolved in 
regard to a run away slave.” 
Another version from him has; He said, “any slave who escapes from his masters 
has indeed, disbelieved till he comes back to them.” . 
COMMENTARY: If the slave flees to enemy territory and apostates then he loses the 
protection of Islam. It is permitted to kill him. But, if he stays in one of the Muslim localities 
after running away from his masters and does not apostate then it is not allowed to kill 
him. In this case, Islamic law will not protect him against punishment for fleeing. 
As for the final version, he is said to have disbelieved, if he regards that running away is 
lawful and is not sinful in the real sense. If he does not regard running away lawful, then it 
means that he has approached do, or he has been ungrateful to his masters. , 


ACCUSING SLAVE FALSELY OF FORNICATION 
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3351. Sayyiduna Abu Hurayrah «+4», narrated that he heard Abu one sista 
elu (the prophet) say, “If anyone accuses his slave of adultery while he is innocent 


of what he says, them he will be awarded stripes on the day of resurrection, unless 
he is as he said (in which case he will not be striped).”2 


COMMENTARY: A slave also deserves as much respect as a free man. Those people are very 
foolish who unleash abuses on their subordinates and fear not the chastisement of the hereafter. 


ATONEMENT FOIL. 3EATING SLAVE UNNECESSARILY 
guis aida dgh ches actly dost Jp ies JE E loés eror) 
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3352. Sayyiduna Ibn Umar «sä»; narrated that he heard aa s Messenger «sài L 
el- say, “If anyone beats a slave for something that he had not done, or slaps him, 
then the atonement for it is that he should set him free.”3 
COMMENTARY: As it is, to slap any one for no reason is forbidden. This hadith mentions 


a slave particularly. If he is beaten unnecessarily then he must be set free as an expiation. - 
93h24 GÍ aii Éa A ia de Lardy ni L g 93h26 31 GE 5 Tor) 


1 9% 
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Cobene ol 9) SEN 2S gf $O) jak zi Sui Jaia 
1 Muslim # 70. 124, Nasa'i # 4049, Musnad Ahmad 4-365. 


2 Bukhari # 6858, Muslim # 37-1660, Abu Dawud # 3165, Tirmidhi # 1947, Musnad Ahmad 2-500. 
3 Muslim # 30. 1657, Musnad Ahmad 2-61. 
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3353. Sayyiduna Abu Mas'ud Al-Ansari «s à >»; narrated: (One day) I was beating 
one of my slaves when I heard a voice behind me alerting me, “know, O Abu 
Mas’ud! Allah has more power over you than you have over him.” So, I turned 
round, and behold! He was Allah's Messenger plj ade à te. I submitted, “O ` 
Messenger of Allah, he is free for Allah’s sake.” He said, “Had you not done it, the 
fire (of hell) would have burned you.” Or, (he said,) “the fire (of hell) would have 
touched you.”! 
COMMENTARY: The implication is that he was committing a grave sin by beating his 
slave. If he had not forgiven him (Abu Mas'ud) «sà», and he had not set him free, then he 
would have been consigned to hell. 
Imam Nawawi à>, said that by his words the Prophet pl- jale à slo teaches us to be kind to 
our servants. The ruling is that if a slave is beaten it is not wajib (obligatory) to set him free. 
Rather, it is mustahab (desirable) and that too with an expectation that the sin for beating the 
slave unnecessarily should be atoned. 


SECTION II ott jadi 
FATHER HAS RIGHT OVER SON’S EARNINGS 
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bal S cplbe hi SIS e Ks EST JE gk AH GIs Dis Yu 


(Aalacely a5logelolgr) 35 Yai put 
3354, Sayyiduna Amr ibn Shu’ayb 4 «>, reported from his father who from his 
grandfather that a man came to the Prophet plus «Je 4) lo and submitted, “I have 
wealth and my father needs (from) my property.” He said, “You and your property 
are for your father. Your offspring are the best of your earnings. So, consume from 
the earning of your offspring.”? 
COMMENTARY: It is wajib (obligatory) on the son to serve and obey his father. So, toa, 
it is wajib (obligatory) on him to spend his wealth on his father. A father is avowed to 
spend his son’s wealth. 
It is wajib (obligatory) for a son to provide maintenance to his father. 
It is also deduced from these ruling that if a father steals something from his son’s 
property, or has sexual intercourse with his slave woman, then he will not 2e awarded the 
prescribed punishment. 
Children are the most lawful earning of their father. 


ORPHANS PROPERTY FOR GUARDIAN 
z 7 o2 kz b oe a7 z 22 92 
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3355. Sayyiduna Amr ibn Shu’ayb à 4>) reported from his father from his 


1 Muslim # 35-1659, Tirmidhi # 1948, Abu Dawud #5159. 
2 Abu Dawud # 3530, Ibn Majah # 2292, Musnad Ahmad 2-214. 
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grandfather that a man came to the Prophet pi~ jate ài 4o and submitted, “I am poor 
and have nothing of my own. I have under my care an orphan.” (May I use his 
wealth?) He said, “Eat from the property of your orphan, but do not be a profligate, 
and do not be hasty in spending (before the need arises) , and do not hoard for 
yourself (from it).”1 

COMMENTARY: The prophet plj ale ai le gave the man permission to consume an 

orphan’s property on three conditions as outlined in the hadith. 

The hadith allows an orphan’s guardian, if he is poor, to take from the orphan’s property 

what he needs. But, if he is well-off then he is not allowed to take anything from it. 

This subject is also established from the Quran. 


EMPHASIS ON RIGHTS OF SLAVES 
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3356. Sayyidah Umm Salamah \+4,,2, narrated that the prophet elu sake dil be used to 
say during his illness (that led to his death), “The salah (prayer)!” a to it,) “And 
your slaves!” (Give them their rights.)? 
3357. Sayyiduna Ali «4,2, narrated that the like of it. 
COMMENTARY: The prophet puyaJe st te placed stress on salah (prayer). It should not be 
neglected or missed without a valid reason recognized by Shari'ah (divine law). It should 
be offered correctly observing every little detail. 
Fhe slave should be given their rights. These include feeding and clothing them and being 
kind to them. 
Similarly, animals also must be given their rights. 
The ulama (Scholars) say that, on the day of resurrection, the contention of the dhimmis 
and animals will be more severe than the contention of the Muslims. 


WARNING AGAINST MISTREATMENT OF SLAVES 
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3358. Sayyiduna Abu Bakr As Siddiq «så s», narrated that the prophet pl- jade ài lo 
said, “He who is wicked and unjust to his slaves will not enter paradise.” (in the 
beginning with those who are admitted directly).4 

KIND TREATMENT 19 SLAVES SPELLS PROSPERITY 
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1 Abu Dawud # 2872, Nasa’i # 3668, Ibn Majah # 2718. 

2 Bayhaqi in Shu’ab ul Eeman # 8553, Ibn Majah # 1625. 

3 Ibn Majah # 1625, Musnad Ahmad 6-290. 

4 Tirmidhi # 1946, Ibn Majah # 3691, Musnad Ahmad 1-4. 


419 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


3359. Sayyiduna Rafi ibn Makith «+4 .>, narrated that the Prophet ploy ate ai leo said, 
‘kindness to slave spells prosperity. And, (conversely) a wicked nature spells disaster.”! 
(The compiler of Mishkat says: ) ‘I have not seen the additional words to his saying 
anywhere other than al-Masabih uiz. “And Sadaqah (charity) prevents an evil death 
and piety lengthens life.” 
COMMENTARY: When a master is kind and good-natured to his slaves (and 
subordinates) , mostly they reciprocate the gesture and are very loyal to him. This results in 
prosperity and blessings. 
If it is the other way about and the master is rude and harsh to them, they detest him and, 
in the end, they do not hesitate to kill him and destroy his property. 
An evil death could be a sudden death or a death when the dying person is not aware of 
monotheism and the true One. He does not get a chance to give the rights of fellow 
creatures and make amends for violation of rights of the creator by making a repentance. 
Anyone’s lifespan may be prolonged. Allah may have decreed a person's age to be a certain 
number of years, but if he is pious then ‘so many more years.’ 
But, apart from the literal meaning, ‘lengthens life’ could mean that it would bring 
prosperity and blessing in life. Or, people would continue to remember him after his death. 
As for the concluding remarks of the compiler of the Mishkat, Mirak 4ia>, has pointed out 
that shaykh Jazri « 41..») has also reproduced the hadith as in the Masabih and Imam 
Ahmad dia, too has transmitted the complete hadith. 


SLAVE ADJURING BY ALLAH TO BE SPARED 
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3360. Sayyiduna Abu Sa’eed «s ð 2; narrated that Allah's Messenger ply alc dt guo 
said, “When any of you beats his servant and he remembers Allah, then take away. 
your hand (from him, and stop beating him).’ 
But, Bayhaqi has: Yamasik instead of farfa’u aydikum (he must hold) instead of 
(take away your hand) , the sense is identical.? 
COMMENTARY: Teebi «14>, said that ‘hold or take away your hand’ applies when the 
master. beats him to ‘discipline him. It does not apply when a prescribed punishment is 
award ed as for consuming wine etc. 


DO NOT SEPARATE CHILD FROM MOTHER 
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3361. Sayyiduna Abu Ayyub «+ 4,2, narrated that Allah’s Messenger ly ale ai Le 
said, “If any separates a mother from her child then Allah will separate him from 
his dear ones on the day of resurrection.” 


1 Abu Dawud # 5162. 
2 Tirmidhi # 1950, Bayhaqi in Shawbul Eeman. 
3 Tirmidhi # 1253, Ibn Majah # 2479, Musnad Ahmad 5-413. 
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COMMENTARY: This refers to a female slave and her child. It is not allowed to sell a 
women slave but retain her child, or sell the child and keep its mother. He who does such a 
thing will be kept away by Allah on the day of resurrection from his dear ones, like parents 
or children, etc. 

The ulama (Scholars) say that though the hadith mentions a mother, it applies to every near 
relative like father, grandfather brother, sister, etc. from whom a child is separated. 
According to the Hanafis, it is allowed to separate two young brothers from one another. 

It is allowed to separate an elder child from his relatives. But, what an elder child means? 
Imam Shafi’I dt») says it is seven years, or eight. 

Imam Abu Hanifah 4ta>, says that an adult is elder. 

Imam Abu Hanifah sta») and Imam Muhammad 4ts>) say that it is makruh (disapproved) to 
separate a child from its mother or other such relatives. But, Imam Abu Yusuf dia>, says 
that it is simply not allowed to separate a child from its mother or any other dhurahm 
relative (Like father, etc.) He says that it applies to all relative of dhurahm mahrams even if 
not related through parentage. 


Y Gi h íai La 3581 el chs A deUe h5 SG eE bés cre) 


Gplenlssi Uoso) 853855 J SKG EUNE Gai L iE G sias seal oat hoe 235 
3362. Sayyiduna Ali «sà >, narrated that Allah's Messenger pl- jale ài o gave him as 
gift two slave both brothers. He sold one of them. When Allah’s Messenger «Jedi.» 
wu, asked him “O Ali, what did your slave do?” HE informed him (of what he had 
done) , so he said, “Bring him back! Bring him back!” 
COMMENTARY: Sayyiduna Ali «sàl s2; was instructed to annul the transaction so that the 
two brothers may not be separated. The command was repeated to show that it is wajib 
(obligatory) to do so and such a sale is makruh (disapproved) tahrimi. The command not to 
. separate the two brothers shows that not merely moter and child butother relatives too 
must not be put apart. 
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3363. Sayyiduna Ali «s à =») is reported to have separated a female slave from her 
child (by selling one and retaining the other). The Prophet pls jate či o forbade him 
to do that, so he annulled the transaction.? 


COMMENTARY: Both the foregoing traditions uphold the contention of Imam Abu Yusuf 
dilas> that it is not allowed to separate a child slave from its mother or father. 


KINDNESS IS REWARDED 
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1 Tirmidhi # 1284, Ibn Majah # 2249, Musnad Ahmad 1-97. 
2 Abu Dawud # 2696. 
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3364. Sayyiduna Jabir «s å») narrated that the Prophet pljas à o said, “He who 
possesses three characteristics will have Allah giving him an easy death and l 
admitting him to his paradise: 
(i) kindness to the weak, 
(ii) affection and love towards parents, and u 
(iii) kindness to slaves.”! 
COMMENTARY: The weak may be weak in physique, financially weak esis weak. 
Slaves should be shown kindness by treating them well, better than what is du to them. 


DO NOT BEAT WORSHIPPERS 
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3365. Sayyiduna Abu Umamah «s å»; narrated that Allah's Messenger pl» yale ai Lo 
presented to (Sayyiduna) Ali «sài +; a slave and instructed him, “Do not beat him, 
for, I have been forbidden to beat those who offer salah (prayer), and, indeed, I did 
see him offering salah (prayer).”? 
3366. Sayyiduna Umar ibn Khattab «sà s»; said, “Allah's Messenger pl- jae äl uo has 
forbidden us to beat those who offer salah (prayer).”3 
COMMENTARY: The people who offer salah (prayer) are noble and meritorious in Allah's 
sight and are distinct among His creatures. 
Teebi å4s~) has pointed out that since Allah has forbidden the people to beat those who 
offer salah (prayer), ion this word, so we have high hopes in His mercy that, in the hereafter, 
he will not punish them, insha Allah. 


FORGIVE THE SLAVES 
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3367. Sayyiduna Abdullah ibn Umar «sà s»; narrated that a man came to the Prophet 
eljas it le and asked, “O Messenger of Allah, how often may we forgive (our) 
servant (and slaves)?” But, he said nothing. Then the man repeated the words to 
him but he maintained silence. When he asked the third time. When he asked the 
third time, he said, “Forgive him seventy times every day.”4 
5368. Sayyiduna Abdullah ibn Amr «+41,.>, narrated...5 (the same hadith). 


1 Tirmidhi # 2494, 

2 Musnad Ahmad 5-258. 

3 Daraqutni # 8 (Tashdid fit ark asalah) 

4 Abu Dawud # 5164, Musnad Ahmad 2-111. 

5 Tirmidhi # 1949, (By both Ibn Umar & Ibn Amr) 
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COMMENTARY: The word ‘seventy times’ do not limit the number to seventy. The Arabs 
use this figure to denote ‘very many.’ Hence, the servants must be pardoned very often, 


innumerable times. 
The. prophet lus ale at lo did not answer the question straightaway because it was an 


inappropriate enquiry. Forgiving someone is a mustahab (desirable) and desirable thing and 
should not be limited t o any number of times. 
Or, perhaps the Prophet pl ya1ed,,o awaited a revelation in this regard. 
AN ADVICE CONCERNING SLAVES 
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3369. Sayyiduna Abu Dharr «sä 2) narrated that Allah’s Messenger plu yaleai Jo said, 
‘Those of your slave who obey and serve you (as you desire, and are suited to your 
desire, and are suited to your temperament) , feed them from what you eat and 


clothe them from what you wear. Those of them who do not suit your temperament, 
sell them and do not punish (and do not hurt) the creatures or Allah.” 


BE KIND TO ANIMALS 
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3370. Sayyiduna Sahl ibn Al-Hanzaliyah narrated that Allah's Messenger gl jale ăi slo 
passed by a camel that was skin-and-bones. So, he said, “Fear Allah concerning 
these dumb animals. Ride them when they are strong and capable; o: carrying 
riders) and let them go about when they are sound (and not tired).”? 
COMMENTARY: It is wajib (obligatory) on the owner to provide enough thay and water to 
his animals who cannot complain or ask for anything 
The animals should be mounted only when they are strong enough to take a rider. Before 
they get tired, they must be allowed to graze and drink and rest. In that way, they will 
become strong. 


SECTION III ji jadi 
ABOUT AN ORPHAN’S PROPERTY 


a Ap 


Js aigis eti ce eL Yi adi Jla 1355 Y5 As als A55 S S oE cl Es v) 
alk bs asks S555 S55 te É ia GS iM sit Sigs oe sal OI 
25 Sh Leds gi BG os J de ch alsds edi sks be JS 158 ahd be sly 
Ba araa aN Ae Aas jei dealt JAE aS hé 


1 Abu Dawud # 5157, Musnad Ahmad 5-168. 
2 Abu Dawud # 2548, Musnad Ahmad 4-180. 
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3371. Sayyiduna Ibn Abbas «sà»; narrated that when Allah’s words were revealed. 


(6: 152ga PAINE RAE 123 345 sy 
And his words: 


(4: 1049S gd Sigal usa o 
any one who had an orphan in his care (became extremely cautions and) went and 
separated his food and drink from his. So much so that if any of the food and drink 
of the orphan was left over, he kept that aside for him until he ate it (the test time) 
or it rotted (However,) they (these guardians) found this thing very taxing or them 
and told Allah’s Messenger lu jJe1_lo about it and Allah revealed the verse: 


(rite) 2531815 28 by 2 ts 5.45 A 2B Preis gil oé cus Stes 5 
So they put together their food and their drink with theirs. 
The translation of the verse ee are: 


bd pel VL osc Jui 133 545 585 Y 
{And approach not the wealth of the orphan, save with an which is best...} (6: 152) 


(lo i Lui) Mec «flares SC 26 Bas ule 2s Sisal Bessa oy 
{Surely those who devour the possessions of orphans wrongfully, devour fire in 
their bellies. And they shall enter a blazing fire} (4: 10) 
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{And they ask your concerning the orphans. Say “To set their (affairs) aright is 
good.” And yet if you intermix with them, they are your brethren. And Allah knows 
well the mischief maker from the right doer. And had Allah willed, he would have 
been hard upon you.}! (2: 220) 
COMMENTARY: The gist of the hadith is that when the verses of the Quran (6: 152 and 4: 
10) were revealed, the word of the guardians increase and become difficult. At the same 
time, the property of the orphans was wasted. 
The guardians brought their predicament to the notice of the prophet p1- jate àt do and Allah 
alleviated their difficulty but warned them that they must remain honest and well-wishing. 
Allah knows well the mischief maker from the right doer. If anyone was dishonest then ite 
would be punished severely. 
It is reported that a student of Imam Muhammad å>; died. He sold the student's books and 
paid for his shrouding and burial. Some people asked him, “Your student had not given 
instructions for this action. Why did you do it?” In answer, he recited this verse up to: 


1 Abu Dawud # 2548, Musnad Ahmad 4-180. 
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{And Allah knows well the mischief-maker from the right-doer} (2: 220) 
DO NOT SEPARATE FATHER & SON 
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3372. Sayyiduna Abu Musa «¢4i,,>) narrated that Allah’s Messenger invoked a curse 
on him who separates father from his son and a brother from his brother. 

COMMENTARY: To ‘separate the two means to sell one of them or give him as a gift to 
someone, the son or one of the brothers is a child. This has been explained in the hadith of 
Abu Ayyub «säi s»; (# 2361) 

Of course, ‘to separate’ them could also mean ‘to set one against another’ so that they sever 
ties of kinship. 
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3373. Sayyiduna Abdullah ibn Mas'ud «s à ,», narrated that when captives were 
brought to the prophet ply «Jc dt Lo (from a battle, for example) , he gave whole 
families (to anyone) out of dislike for separating them.? 
(Meaning, he did not separate their members by giving them to different people.) 
THE BAD PEOPLE 
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3374, Sayyiduna Abu Hurayrah «så +, narrated that Allah’s Messenger plu yale dit, Jo 


asked, “Shall I not tell you who your evil ones are? They are those who eat alone, 
beat their slaves and deny favours (to others).”3 


COMMENTARY: This hadith lists some things that are disliked and bad. So, those people 
who have them as their traits are evil. The bad mannered and the niggardly are evil. 

Ibn Asakir has presented a tradition from Mu’awiyah «¢ 4 ,») in Jami Saghir that the 
prophet pls sileä de asked, “Shall I not inform of the evil people?” He is bad who eats alone, 
does not let anyone derive benefit from him, travels alone and beats his slave (unjustly). 
Shall I not tell you who is worse than him? He is worse who detests people and people 
dislike him. And, shall I not tell you of one who is worse than him? He is worse than him of 
whose mischief people are scared arid except no good from him. And, Shall I not tell you of 
one who is worse than him? He is who barters his hereafter for the present world. And 


1 Tbn Majah # 2250, Daraqutni. 
2 Ibn Majah # 2248. 
3 Razin. 
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shall I not tell you who is worse than this man? He is the one who earns the worldly 
possessions through religion. 


TREAT SLAVES AS CHILDREN & BROTHERS | 
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3375. Sayyiduna Abu Bakr as Saddiq «sù s»; narratėd that Allah's Messenger aJe i Lo 
aw, said, “He shall not enter paradise who treats his slaves badly.” They (the 
sahabah) «sä»; asked, “O Messenger of Allah, did you not tell us that this (your) 
umah will have more slaves and orphans than other ummah?” He said, “Yes, So 
keep them dear to you as you Have your children dear to you, and feed them out of 
what you eat.” Then they asked, “O Messenger of Allah, what is it that would 
benefit us in this world?” He said, “A horse that you keep tethered (ad ready) to 
fight on it in Allah’s path, and a slave who suffices (caring for your worldly tasks so 


that you may find time to devote to tasks of the hereafter). When he offers salah 
(prayer), he is your brother.” 


COMMENTARY: Jihad would be waged often, So very many captives would be taken. So, 
too, Muslims would be martyred and their children will be orphaned. 


1 Ibn Majah # 3691. 
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CHAPTER - XIX 


ADOLESCENCE (OR PUBERTY) & z ah jacilinns 2a BN oG 
BRINGING UP CHILDREN AA izi ars Balle SMe 


In this chapter we shall mention the signs of puberty in a boy and a girl. We shall also point 
out who is responsible to train and raise a child. 

SIGNS & AGE OF PUBERTY: The sign of boy’s adolescence is that he gets nocturnal 
emissions and becomes capable for reproduction and of ejaculation. 

The sign of a girl’s maturity is that she experiences menstruation, get nocturnal dreams and 
can become pregnant. 

If these signs-are not fund, then they are treated as nature at the age of fifteen years. The 
edict is according to this and the minimum age of which a boy matures is twelve years, and 
a girl at nine years. 

If they are near attaining puberty and they say that they are mature, then they will be 
believed. They will be regarded as such in Shari'ah (divine law). 

WHO BRINGS UP A CHILD: The mother has the greatest right to bring up her child, 
irrespective of whether her marriage is intact or she is divorced. But, if she has apostated or 
is wicked and bad charactered then she does not have the greatest right. If she is divorced 
and refuses to rear her child, then she will not be compelled because she might be unable 
and helpless to do it, but if there are no uterine relatives then she must be forced to bring 
up the child rather than let the child get lost. 

If the mother (who is divorced or widowed) marries another man who is not a mahram 
relative of the child, then she will be have the greatest right to bring up the child. If she 
marries a mahram (of the child), like its paternal uncle then her right will not be withdrawn. 
Again, if the mother marries a man who is not the child’s mahram and loses the (greatest) 
right to rear the child and afterwards is divorced by her second husband or is widowed 
and marries a man who is the child’s mahram then she acquires back the right to raise the 
child, more than anyone else. 

If a child’s mother loses her right to raise it, or dies, then the next greatest right to rear the 
child rests with its maternal grandmother. If she is not alive, then it will go to the maternal 
great grandmother and so on up the ladder. After them, the right rests with the paternal 
grand mother and so on. 

In their absence, the right to raise the child rest with its sister (real) followed by half sister, 
step sister, maternal aunt, paternal aunt and sisters daughters and brother's daughters. The 
daughters of the sister will have a greater right than paternal aunts (father’s sister). 

The relatives enumerated here as eligible to raise a child must necessarily be free woman. A 
female slave and an umm walad have no right to raise a child. However, a dhimmi woman 
has a right to raise a child provided it has not attained an age of understanding religion. 
When there is no woman eligible to raise the child, then the right rests with the asbah (male 
relatives on the father’s side) according to the same sequence as their eligibility for 
inheritance. However, a girl will not be handed over (to be raised) to a paternal relative 
who is not a mahram, like a paternal cousin, or to an indecent or careless boy. 


LIMIT OF RIGHT TO RAISE CHILD: The limit of the right to raise a child is its age of 
nine or seven years. 
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According to Quduri, the right to raise a male child ends when the child can eat and drink 
by himself, wear his garments and make istinja, or cleanse himself. Thereafter, his father 
can take the child in his custody forcibly. As for a female child, her mother and maternal 
grandmother will remains eligible to raise her till she begins to have monthly periods. 
Imam Muhammad says that her mother and grandmother remain eligible to raise 
daughter till she can have sexual intercourse. When that happens, her mother, maternal 
and paternal grandmothers and other women lose the right to raise her. 
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3376. Sayyiduna Ibn Umar «sà»; said: I was taken to Allah's Messenger plu jale či Lo 
in the year of Uhud (3 AH to participate in jihad) when I was fourteen years old, but 
he sent me back. Then, I was taken to him in the year of Khundaq (battle of 
Trenches) when I was fifteen years old and he permitted me (to participated in the 
battle - the jihad). 
Sayyiduna Umar ibn Abdul Aziz «>, said, “This distinguishes the warriors from 
the children.”! 
COMMENTARY: This is evidence that the age of adult hood is fifteen years. 


THE QUESTION OF RAISING DAUGHTER OF HAMZAH säl”) 


á 


Z hs 97 L ZE hy va 2, of co SF z sagt ti 2 
EA G1 8 Si G Yé aeth a ga skas alle al Je LN ls JE je oil lal oes (rv) 


SING Le $28 5 0G bs bss 2 1 65 85855 i eiia A Eas ess oS AS Ge sts 


r oe 287 2 2 


pa USlore SLUS Be ahs HS ge G ge guat hes 4p) Ata 55 #52 Je fs Es ii aei 
< 1 P Sea % EDE 1 Kzl Olge z r 7 
£5355 SOs ÉGIG oge Li ghas M85 ge bb ca SIA IGE Mes F285 5 555 5 Beles 
S65 Es ls te EHS SEs iS hy d éka Aas els de she tis cel 
ey Joerttoit« 71 271% ya Se Sp ee. 2 aki Fad 
(abo Bar) GY 32 5553) ESI) SG 5 ises egt a 
3377. Sayyiduna Al-Bara ibn Aazib «> # „») narrated that on the day of al 
Hudaybiyah the Prophet p44) 2 made peace (with the infidels of Makkah) on 
three conditions that: 
(i) If any of the polytheists came to him, he would send him back to them (the 
Makkans). 
(ii) If any of the Muslim came to them, they would not send him back (to him) , and, 


1 Bukhari # 2664, Muslim # 91-1868, Tirmidhi # 1366, Ibn Majah 2543. 
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(iii) He would be allowed to enter Makkah next year and stay in it for (only) 
three days (and perform the redeeming umrah). 
So, when he entered it and the (agreed) period was over and he set out, the daughter 
of (Sayyiduna) Hamzah «4,.», followed him, calling “Uncle! O Uncle!” Ali ssä s»; 
held her hand (to take her along). Then Abu «săi s»), Zayd asà s») and Ja'far säl go) 
disputed about her (each claiming right to raise her). So, Ali «s & s») said, “I have 
* taken her (already) and she is the daughter of my paternal uncle (and I have a 
greater night to raise her).” Ja'far «sà»; said, ‘She is the daughter of my brother 
and her maternal aunt is my wife (so I have more right to raise her).” And, Zayd .~) 
as ai said, “She is the daughter of my brother.” (And, he too claimed the night to 
bring her up.) Then, the Prophet py «J¢ à o decided about her in favour of her 
maternal aunt (who was the wife of Jafar) «s ù 2). He said, “The maternal aunt is 
like the mother.” Then, he said to Ali «©4i,.», You belong to me are I belong to you.” 
(He meant that both of them were perfectly sincere and of one mind). And, he said 
to Jafar «cd,» , “you resemble me in appearance and nature.” And, to Zayd «4,,2), 
so said, “You are our brother and our dear one.” | 
COMMENTARY: Hudaybiyah is about fifteen miles from Makkah towards jiddah (waiting 
period). In 6 AH, the prophet pljas ài te left Madinah, alongwith his sahabah (Prophet's 
Companions) + 4! 2) , to performs umrah at Makkah. However, at Hudaybiyah, the 
idolaters obstructed his passage. 
There, the peace treaty of Hudaybiyah was concluded between the prophet pl jale ài Lo and 
the idolaters of Makkah as stated in the hadith in brief. 
We shall speak on it at length in the Book of jihad, Insha Allah. 
Hamza «s ăi s»; was the Prophet's «sà „2; paternal uncle and faster brother. Both of them 
had been suckled by Thawbiyah, the female slave of Abu Lahab. This is why the daughter 
of Hamzah «sài»; called the prophet p1» jate àt o uncle. 
Jafar «săi 2; was the paternal cousin of the prophet ply «Jed J». He was the son of Abu 
Talib and brother of Ali «sòt s»; , ten years his senior. 
Zayd ibn Thabit «sà»; was a slave whom the Prophet pl yleat_ o has set free, and adopted 
him as a son. The Prophet l- jate à Lo loved him very much. The Prophet pjate ài he had 
established bonds of fraternity between Hamzah acai 2) and Zayd 16,0. Hence, Zayd %3) 
aca! called the daughter of Hamzah «sä s»; his niece. 
Ali eð s2; took the daughter of Hamzah «säi 2; to Madinah but the three men contended 
with each other on he question of the custody of the child and her maintenance. The 
Prophet pl sated o entrusted her to her maternal aunt who was Ja'far’s asòt s»; wife and he 
spoke words of encouragement to each of them. 
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1 Bukhari # 2700, Muslim # 90-1783, Tirmidhi # 1911. 
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3378. Sayyiduna Amr ibn Shu’ayb 44>, reported from his father (Shu'ayb) ài s>; 
from his grandfather Abdullah ibn Amr «e à s»; that a woman submitted, “O 
Messenger of Allah, this my son! My womb was a vessel for him (for a period of 
time) , my breasts were a water-skin for him (and I suckled him) and my lap was a 
cradle for him. His father has (now) divorced me and intends to snatch him from 
me.” Allah’s Messenger pljas à o said, “You have more right to him (than anyone 
else has) as long as you do not marry.”! 

COMMENTARY: The hadith that follows (# 3379) quotes the Prophet pio jaledi le as giving 

option to the boy of stay with his father or with his mother. Teebi explains that perhaps the 

son mentioned in this hadith may have been a minor child not of understanding age and 

the one in the next could have been of a discerning age. 

As for the condition ‘as long as vza do not marry.’ The ulama (Scholars) say that it means 

marriage to a non mahram of the child. If she marries a man who is a mahram relative of 

the child, like his paternal uncle, then she retains the right to raise her son because this man 

is expected to b kind to the child. 


CHOICE TO CHILD 
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3379, Sayyiduna Abu Hurayrah «sà s»; narrated that Allah's messenger gave choice 
to a boy (to choose) between his father and his mother (to stay with either of them).? 
~ COMMENTARY: This has been explained in the commentary against the previous hadith. 
In that case, the question was about a child being raised and nurtured. So, the Prophet äs suo. 
elu sake gave preference to the mother. 
Imam Abu’ Hanifah dtu, rules accordingly. He says that during the period of nurturing the 
child has no choice. 
Imam Shafi] à&a, says that the child may exercise the option even during the time he 
is fostered. l 
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3380. Sayyiduna Abu Hurayrah «+ à»; narrated that a woman came to Allah’s 
Messenger plus ae st Ao and complained that her husband intended to take away 
from her their son and, ‘indeed, he provided him water and other benefits (having 
attained such age). The Prophet el- jate à slo said, “This is your father and this is your 


mother. Take the hand of whichever of the too you wish (to go with).” He took the 


ee 
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1 Abu Dawud # 2276, Musnad Ahmad 2-182. 
2 Tirmidhi # 1362, Musnad Ahmad 2-246. 
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hand of his mother. She then went away with him.1 
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3381. Sayyiduna Hilal ibn Usamah «s # >; narrated from Abu Maymunah 
Sulayman, «s à „v2; the freedman of (one of) the people of Madinah. He said that 
while he was seated with Abu Hurayrah «sù»; a Persian woman came to him. She 
had her son with her. Her husband had divorced her, and both of them claimed 
(custody of) the child. She spoke to him in Persian that her husband wished to take 
away their son from her. So, Abu Hurayrah «sà s») advised her to cast lots, speaking 
in alien language. Then her husband came and protested, “who is disputing with 
me about my son?” Abu Hurayrah «sà»; said, “O Allah! I do not say so (on my 
own) , but I was sitting with Allah’s Messenger ploja1edi..6 when a woman came to 
him and pleaded, ‘O Allah’s Messenger, my husband intends to take away my son 
who benefits me and draws water for me from the well of Abu ‘Inaba’ (Here, Nasa’! 
has ‘from sweet water.’) Allah’s Messenger lus atc ai lo said (The two of you) cast 
lots for him. The husband protested, ‘who disputes with me about my son?’ Allah’s 
Messenger pljas ài ho said (the boy). ‘This is your father and this is your mother. 
Take whichever of the two you wish by the hand, He took the hand of his mother.”2 
COMMENTARY: This hadith discloses that some of the sahabah (Prophet’s Companions) 
tä s2; did know the.languages of the non Arabs. 
The boy mentioned in this hadith was also an adult so he was given the choice. It is clear 
that he was an adult because he fetched water from a far off place, outside the city. No 
mother would send a minor to fetch water from a distant place. 


1 Abu Dawud # 2277, Nasa'i # 3496, Ibn Majah # 2351, Darimi # 2293. 
2 Abu Dawud # 2277, Nasa‘i # 3526, Darimi # 2293. 
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BOOK - XIV 
(AL-ITQ) EMANCIPATION wall ols 
SETTING A SLAVE FREE 


STATUS OF EMANCIPATION IN SHARI’AH (DIVINE LAW): From the point of view 
of Shari'ah (divine law), freedom is a faculty of wisdom that lets man have his inherent 
right. He thus becomes eligible to take over as master, leader or one worthy of bearing 
testimony. If this inherent right of anyone is taken away from him when he is enslaved and 
then he is set free and the right is restored to him the faculty of wisdom enables him to be 
eligible to act as a master, leader and witness. Also he gets the ability to dictate others and 
prevent others from dictating to him. He stands among the independent men. 
PREREQUISITE FOR SETTING FREE: To set a slave free, the person who sets him or 
her free must be reposed with authority, be independent, adult sane and owner of the 
slave he sets free. 


KINDS OF FREEDOM: In some cases it is wajib (obligatory) to set a slave free, like when 
making an expiation. 

In some cases it is a sin. Examples are when there is a likelihood of his fleeing to enemy 
territory, or apostating, or turning into a thief or robber. 

In some cases, it is permissible, like a slave is released to consign reward to someone. 

In some cases, it is a worship. It is when a slave is set free for Allah’s sake, to please him. 
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3382. Sayyiduna Abu Hurayrah «s ð s»; narrated that Allah’s Messenger plu yale ai Lo 

said, “If any one set free a Muslim slave, then Allah will set free from hell against 

every limb of the slave a limb of his, so much so that against his sexual organs his 
~. sexual organs.” 

COMMENTARY: The slave has been defined as Muslim because the reward would 
increase, for, otherwise there is a reward in releasing from slavery any slave. 
The ulama (Scholars) say because of the specific mention of sexual organs that it is better 
for a man to set free a man slave and for a woman to set free a woman slave. 


BETTER TO FREE EXPENSIVE & FAVOURITE SLAVE 
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1 Bukhari # 6715, Muslim # 23-1509, Tirmidhi # 1541, Musnad Ahmad 2-447. 
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3383. Sayyiduna Abu Dharr «+ 4,.», narrated that he asked the Prophet «aio | 
wis, “Which deed is best?” He said, “Faith in Allah and waging jihad in his 
path.” He then asked, “Which slave is best (to set free)?” He said, “The most 
expensive and the dearest to the owner.” He asked, “And, if I am unable to do 
that?” (Because I may not afford such a slave?) He said, “Help one who makes 
(something), or make (something) or one who cannot make it.” He asked, “And, 
if I cannot do it?” He said, “Spare the people from (Your) mischief. It is a charity 
that you make to yourself.! 
COMMENTARY: It is very obvious that faith is the best deed. Without it no deed would be 
worthwhile. 
Jihad gives strength to religion. Muslim become supreme through it. 
As for salah (prayer) and fasting they are excellent from another angel. This hadith does not 
mean to compare jihad with them. Jihad could also mean ‘to toil heard, ‘strive to the utmost, 
‘effort,’ ‘exertion.’ And it is applied both to jihad in Allah’s path, war, and also to other forms 
of worship. Thus doing what we are commanded to do and obstaining from what we are 
forbidden entails strenuous effort and this is jihad akbar (the greatest from of jihad). 
The meaning of the Prophet's pl- jale äi so saying, therefore, is that the best action is to have 
faith and to act on the demands of faith. It is as we are told 
gael SL Lal 
(Say ‘I believe in Allah then be steadfast). 
Help one who does something: The something done is everything that is a means of a 
man’s livelihood. It can be industry, skilled work, trading or any profession. This looks 
after needs of his family. If a person cannot do that because of his weakness then he should 
be helped. 
If anyone does not know how to make something necessary for his livelihood then others 
should make it or do it for him. On that support, he will subsist. 
Abstain from causing harm to others: Do not involve them in evil. Do not hurt other with 
your tongue and hands and do not cause them loss of any kind. Abstaining from these 
things is also being good and spreading blessings, more so when one abstains from evil in 
spite of having power to do it. 
Instead of saying in the conclusion, ‘this is being good to other, the prophet ply ade ail Le 
reminded us that this conduct is a charity to ourselves. 
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1 Bukhari # 2518, Muslim # 84-136. 
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3384. Sayyiduna al Bara ibn Aazib «+ 4 ,», narrated that a villager came to the | 
prophet pl jedi, L0.and submitted. “Teach me a deed that will get me admittance to 
paradise.” He said, Though you have used few words, yet you have presented a 
significant enquiry. Set free a soul and deliver a slave (from slavery).” He asked, 
‘Are they not the same thing?” He said, “No. To set a soul face is to do it by yourself 
while to deliver a slave (from bonds of slavery) is to help him pay the price (for 
buying freedom). And (more deeds leading to paradise include) you should lend (to 
a needy person) a milch camel or sheep that has much milk for milking. And, you 
must be kind to a cruel relative (who does wrong to you). If you are unable to do 
that, then feed the hungry and give drink to the thirsty. And enjoin piety and forbid 
evil. And, if you are unable to do that, then hold your tongue (from everything) 
except from what is good.” 

COMMENTARY: One sets his own slave from or help another’s slave pay for his freedom 

when he has contracted with his master to buy it at a certain price. This kind of slave is 

called a mukatab. 

The Arabic word in the text is (40!) (alminhah). It stands for a she-camel or sheep that has 

plenty of milk. The poor person to whom it is lent may use its milk or hair. 

As for the final edict ‘shut your tongue from everything but good words.’ There is another 

hadith of the same purport: 


Ese TIRE JES SY ssi ya 884 

“He who believes in Allah and the Last Day must speak what is good or observe silence.” 
In other words, one must exercise full control over one’s tongue. Nothing bad must come 
on the tongue. Whenever the tongue carps, only good must it utter. If this advice is 
observed, one can preserve oneself from many kind of less in the word and religion. 
Misused words generate misleading thoughts. 
The ulama (Scholars) say of these too hadith that speaking what is ‘good’ is that which is 
contrary to evil and has reward for it. Whatever speech is permitted falls in the category of 
‘good’ (If unnecessary speech is repressed many regret could be averted.) 
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3385. Sayyiduna Amr ibn Abasah «+ 4\,,», narrated that the Prophet ply ae ai ho 


1 Bayhaqi in Shu’ab ul Eeman # 43350, Musnad Ahmad 4-299. 
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said, “He who build a mosque so that Allah may be remembered therein will 
have a house built for him in paradise. He who emancipates Muslim slave will 
have that (action) as his ransom from hell. He who grows old in Allah’s path (in 
jihad, pilgrimage, acquiring knowledge or in Islam) will have that (old age) as a 
light for him on the day of resurrection. (He will find deliverance with it in the 
darkness of that day.)! 
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3386. Sayyiduna al-Gharif ibn Ayyash ad-Daylamy ä 4>, said that they went to 
(Sayyiduna) Wathilah ibn Al-Asqa «s à») and requested him to narrate to them a 
hadith without any addition or deduction. So he got angry and said. “Any one of 
you does recite the Quran while its copy is hung up in his house, yet he adds and 
omits (by mistake. So, in spite of immense care, there can be some error in narrating 
hadith).” They said, “We only intended (to hear) a hadith you may have heard from 
the Prophet el+jatea' Jo.” So, he said, “We had gone to Allah's Messenger plejade àl guo 
concerning a friend of ours who had made hell certain for himself because of a 
murder (of someone he committed or suicide). He said, ‘Set a slave free on his 
behalf, Allah will deliver from hell a limb of his for every limb of his.”2 
COMMENTARY: Sayyiduna Wathilah +s ä& s» thought that Gharif àa>,had asked him to 
narrated the exact words of the Prophet p= jale àl lo. Then Gharif da>) explained that they 
only wished to know the meaning of the Prophet's p4- jade äi suo words. 
This means that it is allowed to narrate the hadith with some changes in its words but the 
meaning and message must not change. l 


RECOMMENDING A SLAVE’S RELEASE IS AN EXCELLENT SADAQAH (CHARITY) 
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3387. Sayyiduna Samurah ibn Jundub as aii.» narrated that Allah’s Messenger 
giv yale ait le said, “The best sadaqah (charity) is the recommendation that gets a 
slave his freedom.”? 
COMMENTARY: The recommendation may lead to the slave’s emancipation or 
deliverance from a punishment. 


1 Nasa’i # 688 (691) Baghawi in Sharhus sunnah (Prophet's pM saleas le practice) # 2420, Musnad Ahmad 
4-113. 

2 Abu Dawud # 3964, Musnad Ahmad 3-491, 4-102. 

3 Bayhaqi in Sha’b ul Eeman # 7682. 
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CHAPTER -II 
OREN ASLAVEWOTS sss tl al gt ot 
(II) BUYING A RELATIVE & ves) s stalling al 


(111) EMANCIPATING DURING AN ILLNESS 
ABOUT SETTING FREE: Among the ahadith of this chapter, some are on the subject of 
slaves who are owned jointly by two (or more) masters, If one of them sets free his share of 
the slave, what should the other do? Is part of slave continuing in ownership allowed or 
not? There are differing opinions about it and even the Hanafi scholars are not u 
unanimous on this subject. . 
Imam Abu Hanifah aia», recognizes part freedom. But, Imam Abu Yusuf 4ia») and Imam 
Muhammad å a>; do not recognize part freedom. This raises many other questions, 
commands and ruling also arise. These are mentioned in the lines that follow. 
The second portion of this chapter is about buying a slave who is a relative. The ruling in 
such cases is that merely buying a relative gets him his freedom irrespective of whether the 
buyer set him free or not. However, here too. Opinions differ on which relatives are 
covered by this ruling. This issue is also discussed in detail in the lines that follow. 
The third portion of this chapter concerns a person who sets a slave free while he is ill. 
What is the ruling about it? This will be elaborated at appropriate places in the ahadith. 


SECTION I JIN jadi 
FREEDOM OF SLAVE OWNED COMMONLY 
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3388. Sayyiduna Ibn Umar «så»; narrated that Allah's Messenger pli~ jaleäi so said, “If 
any one sets free his share in a slave (who is owned jointly) and has enough money to 
pay the full (remaining) price of the slave, then a reasonable price of the slave should 
be determined and his partners) should be paid their portions, the slave will be set 
free in this manner. If not, then he will be emancipated only to the extend of. his share 
that he has set free. (The share of the others) will remain in the slave).”1 
COMMENTARY: If a slave belongs to two owners and one of them frees him to the extent 
of his share and the other does not, then the first one should buy the share of the second 
and set the slave free. However, if he is unable to buy the other share then the slave would 
remain in slavery to that extent and be part free. 
This mean that freedom and slavery can be divided in a single person. The second partner 
cannot be compelled to set the slave free to the extent he owns. Also the slave cannot be 
made to toil (to earn his freedom). This is also the ruling of imam Shafi’! dta>, 


1 Bukhari # 2522, Muslim # 1-1501, Tirmidhi # 1301, Abu Dawud # 3940, Nasa’i # 4699, Ibn Majah # 
2528. 
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As for Imam Abu Hanifah a>), he concedes that (slavery and freedom may combine in a 
single person, and if the partner who releases his share can buy off the other partner he 
may do so, or the second may make him toil to the extend of his share or set him free to the 
extent of his share (so he will be completely free). If the first partner who frees the slave his 
own portion is unable to buy the remaining share he must not turn over his share to the 
other partner. Rather, this partner must get the price of his share from the slave through 
making him toil (for his freedom), or he may emancipate his share. In this case the right of 
wila (43) will be available to both the owners (meaning, they would inherit from the slave.) 
The opinion of Imam Abu Yusuf 4+, and Imam Muhammad 4 in this regard is that (if 
the partner who sets the slave free to the extend of his share can afford to buy off the other 
partner then he must do that otherwise the other partner must get the slave to toil for his 
freedom to the extent of his share and thus get his price from the slave. Since freedom 
cannot be partial, the right of wila (¥3) will rest only with him who sets free.) 
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3389. Sayyiduna Abu Hurayrah «+42, narrated that the Prophet el. jaJedi_ Lo said, “If 
a person emancipates one share in a slave (who is jointly owned), the slave is free 
completely (and he will be credited with his freedom), and if he had the 
wherewithal (he may buy the. other shares too). If he does not possess enough 
resources, then the slave will be made to toil to pay for his freedom, but he should 
not be made to overwork.”! 


DO NOT DEPRIVE HEIRS BY EMANCIPATING SLAVE ON DEATH BED 
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3390. Sayyiduna Imran ibn Husayn «+ 4,2) narrated that a man set free six slaves 
that he had at the time of his death. He had no property other than them. Allah’s 
Messenger pjate ài Lo called them and divided them into three batches. Then he 
drew lots among them and set two (of them) free and retained four in slavery. And 
he spoke severely of the man. 
Another version also from Imran R) in Nasa'i has instead of ‘and he spoke severely 
of the man, (The Prophet 4164 o said, “Indeed, I had resolved not to offer (the 
funeral) salah (prayer) over him.” And he spoke severely of the man.) 


1 Bukhari # 2504, Muslim # 3-1503, Tirmidhi # 1353, Abu Dawud # 3937, Ibn Majah # 2527, Musnad 
Ahmad 2. 255. 
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Another version in Abu Dawud has: He said, “Where I there before his burial, he 

would not have been buried in a Muslim graveyard. (These statements are by way 

of warning and to correct people).! 
COMMENTARY: The Prophet set free two slaves out of six because the dying man can 
draw a will his heirs are entitled to inheritanc of the rest of his property. A will may be 
drawn in the same way for other things like sadaqah (charity), gifts, etc up to one third. 
Zayd ul Arab «s à s»; said that the Prophet plus «Je à Je issued this command because 
generally the slave were Negros and they were of the same value. Nawawi has quoted 
Imam Abu Hanifah «s ù»; as saying that in such a situation (when equal treatment is 
offered), every slave will be presumed to be free up to one third of his person and he will 
be made to toil for his emancipation for up to the remaining two-thirds of his person. 
The Prophet pljas à Le was displeased with this man because he deprived his heirs of 
their inheritance. This was a very disliked action. The Prophet pl- jale àl o showed kindness 
to the man’s heirs by giving them four of the slave and so their right. The hadith discloses 
that a dead person may be criticized for this cruel action and contravention of Shari'ah 
(divine law). This does not contradict the Prophet's el~ jaleài Lo saying: 


| FERS 
(Remember your dead with goodness) ' 
PURCHASING A SLAVE WHO IS ONE’S FATHER 
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3391. Sayyiduna Abu Hurayrah «sä»; narrated that Allah’s Messenger plu yale ito 
said, “No son can repay his father (for the things he has done for him) except that if 
he finds him in slavery, he buys him and sets him free.”? 
COMMENTARY: It seems from this hadith that a father does not become free only on his 
son purchasing him. Rather, after buying him he must set him free. 
The Zawahir abide by this opinion. However, the consensus of the ulama (Scholars) is that 
when a father comes under his son’s ownership, he becomes free. This is stated explicitly in 
a hadith that follows in section II (#3393), and this hadith too means the same thing as 
Mazhar explains that the word (#3) in this hadith under discussion has the latter fa (4) to 
denote cause. In this case the concluding portion of this hadith would mean: 
(When he finds his father as someone’s slave and buys him to get him his freedom.) 
Hence, it will not be necessary for him to say after buying him, “I have set you free.” He is 
set free simply on his son’s buying him. 
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1 Muslim # 56. 1668, Tirmidhi # 1369, Nasa’i # 1958, Abu Dawud # 3918, Ibn Majah # 2345, Musnad 
Ahmad 4-428. vee 
2 Muslim # 25-1510, Tirmidhi #1906, Abu-Dawud #5137, Ibn Majah # 3659, Musnad Ahmad 2-230. 
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3392. Sayyiduna Jabir «s à >», narrated that a man of the Ansar made a slave a 
mudabbar (to be free after his death). He owned no other property. When the 
prophet lsat ai J heard of it, he asked, “who would buy this slave from me?” 
Nu/aym ibn an Nahham «4.2, bought him for eight hundred dirhams. 
Another version (on Muslim) has that Nu’aym ibn Abdullah al Adawi +s à >) 
bought him for eight hundred dirhams and he brought that (eight hundred 
dirhams) to the Prophet l- jade či 4o who gave them to the man (whose slave it was) 
and said, “Spend (this money) first on yourself, giving sadaqah (charity) (of it) to 
your own self. If something is spared, give it to your family. If something is spared 
after they are given, then provide something to your relatives. If, after they are 
given, something remains, then do like this and do like that.” (the narrator said) 
meaning that it may be disbursed if front of him, to his right and to his left. 
COMMENTARY: To make a slave a mudabbar is saying to one’s slave “you are free after 
my death.” The apparent meaning of this hadith is that it is allowed to sell this kind of a 
slave. Imam Shafi'i åw; and Imam Ahmad å>, hold that it is allowed to sell a mudabbar. 
Imam Abu Hanifah 414, said that there are two kinds of mudabbar: mudabbar mutlaq 
and mudabbar muqid. The former is one whose master says to him, “After my death you 
are free.” The latter is he who is told by this master, “If I die of this illness, you are free.” 
The former can only be set free and there is no other way of giving up ownership over him. 
The owner can emancipate him but cannot sell him or give him as a gift to another, but he 
can ask him to serve him. If the salve is female, the owner may have sexual intercourse 
with her and even give the slave in marriage to any, even without the slave’s consent. Such 
a slave is free after the master’s death from one third of his (master’s) property. If he cannot 
be ser free from the master’s one third property, then he will be released in part to the 
` equivalent of the third of the third of the master’s property. 
As for mudabbar muqid, he may be sold. It is allowed. If the pre-requisite is met and the 
owner dies in that illness, then mudabbar mugid will also be free like mutlaq Hence. Imam 
Abu Hanifah ats.) says that the prophet l+saJedi_le has sold the mudabbar mugqid. 
The Mishkat has the name as Nu’aym ibn Nahham. But this is an error of the scribe. 
Actually Nu’ayum and Nahham are names of one and the same person. The reason why he 
got the name nahham was that the Prophet ¢l.yaJe ai de said, “When I entered paradise, I 
heard Nu’aym’s nahmah (sound). So, he began to be called Nahham. 


1 Bukhari # 6716, Muslim # 58-997, Tirmidhi # 1219. 
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SECTION II ún jañ 
MAHRAM RELATIVE IS FREE THE MOMENT HE IS ENSLAVED 
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3393. Sayyiduna (Al) Hasan s>, (Busri) reported from (Sayyiduna) Samurah 4i,,2, 
«s that Allah's Messenger ¢luy«ea\.J0 said, “If anyone happens to own a dhu rahm 
(relative) who is a mahram then he becomes emancipated” (however he owns him 
(by buying receiving a gift or through inheritance).! 
COMMENTARY: Examples are father acquiring son, or son acquiring father, or brother 
acquiring brother. Even if their intention was to get a slave, because of the relationship the 
slave will become emancipated. 
The word in the Arabic text is dhu rahm. It is applied to a relative through the womb and 
includes son, father brother, paternal uncle, nephew (brother’s son) and such. The word 
mahram is a relative with whom marriage is never allowed. Thus, the son of paternal uncle 
and such other relatives are not dhurahm mahram (relatives who are mahram, or mahram 
is of the prohibited degrees). 
The question whether a relative mahram whom one gets to possess becomes free 
automatically or has to be set free has been discussed against hadith # 3391 of Abu 
Hurayrah asa»), 
The majority of the ulama (Scholars) hold that relatives of the kind of usul (ancestors, like 
father, grandfather and up the line) and furu (descendants, like son, grandson, etc) become 
free simply on acquiring them. As for the others, the ulama (Scholars) differ. Imam Shifi’I 
aiiaa>) hold that this distinction (of becoming free on being acquired) is available only to the 
usul and furu (ancestors and descendants). Imam Maalik 414», includes brothers in this 
distinction but he has also said that all du rahm (relatives through the womb) are included 
in it. He also has a third ruling that conforms to Imam Shafi’s ruling. 
Imam Abu Hanifah sta», holds that every such relative mahram becomes free when he is 
acquired as a slave. 


UMM WALAD GAINS FREEDOM ON MASTER’S DEATH 
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3394, Sayyiduna Ibn Abbas «+4),.2, narrated that the Prophet pl.yateai_J» said, “when 
the female slave of a man bears his child, she becomes free on the heels of his 
death.” Or he said, “After his death.”2 
COMMENTARY: During the life time of her master whose child she bears, the slave 
woman does not become free, but after his death she is free. During his life time, he cannot 
sell her, nor give her to someone as a gift. The ulama (Scholars) are unanimous about it. 


1 Tirmidhi # 1365, Abu Dawud # 3949, Ibn Majah # 2524, Musnad Ahmad 5-20. 
2 Ibn Majah # 2515, Darimi # 2274, Musnad Ahmad # 1-363. 
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The hadith that contradicts it is abrogated and will be explained against the next hadith (# 
3395). 
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3395. Sayyiduna Jabir «s à „>; said, “We used to sell the ummahat ul walad (slave 

women who bore their master’s children, plural of umm walad) in the time of 

Allah's Messenger pL jals ài Lo and of Abu Bakr «sài»; When Umar «sà 2; (become 

Khalifah and) forbade us to do so, we desisted.! 
COMMENTARY: The question arises: why Umar «sà»; disallowed it when the Prophet 
eljas äi Lo and the first caliph Abu Bakr «sài s+, had not stopped it? The answer is that the 
people may not have known that the prophet «l= jats ài 2 had forbidden the sale of Umm 
walad, or they may have been selling before the Prophet el- jale ài Lo forbade them to do so. 
As for Abu Bakr ss% #2» his Khilafah (caliphate) (caliphate) was short and he was engaged 
mostly in other important affairs and could not have known of the sale of a Umm Walad 
otherwise he too would have curbed this activity. 

SLAVE’S PROPERTY AFTER HIS RELEASE 
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3396. Sayyiduna Ibn Umar «sà», narrated that Allah's Messenger el- jats ài said, 
| “If anyone sets free a slave and he owns property, then the property of the slave 

belongs to the master unless he stipulates otherwise.”2 

(In that case it will remain with the slave.) 
COMMENTARY: Clearly no slave can have any property. Where will he get any property? 
Whatever he has, he may have earned by doing some work with his master’s permission. 
So that too will belong to the master because the slave and all that he possesses are his 
master’s property. Therefore, when he is set free and his master says, “This property 
belongs to you,” then that property will be deemed to be a charity or gift from his master. 
Therefore, on being free, he will be its owner. 


PART FREEDOM 
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3397. Sayyiduna Abu Malih 44>, reported from his father (Sayyiduna Usamah ibn 
Umayr) «säi»; that a man set free a portion of a slave. That was mentioned to the 
Prophet pluja à lo and he said, “Allah has no partner.” Then he instructed him to 
set him free. 


1 Abu Dawud # 3954, Ibn Majah # 2517. 
2 Abu Dawud. # 3962, Ibn Majah # 2529. 
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~ COMMENTARY: The Prophet's »l+) 41 à Lo words mean that if any thing is done for 
Allah’s sake and it is a form of worship then one must not divide one’s share. Hence, it is 
not proper to emancipate part of a salve and leave the rest in slavery. 
The concluding words of the hadith establish that slavery and freedom cannot be combined 
in one person. However, since Imam Abu Hanifah å>, contends that slavery and freedom 
may combine, he explains these words to mean that the prophet plwyale ae commanded 
the man to set the slave free outright. 
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3398. Sayyiduna Safinah «säi v; said, I was a slave of Sayyidah Umm Salamah, She 
said (to me one day) ‘I shall set you free but with the stipulation that you shall serve 
Allah’s Messenger ¢l~ yale. Lo as long as you live.’ I submitted, Even if you had not 
placed this condition on me, I shall not separate from him as long as I live, (Because 
serving him is a great honour and happiness for me). She then set me free and 
retained the condition on me.” _~ 

COMMENTARY: Safinah «s à») was the freedman of the Prophet ploy ale at be or of 

Sayyidah Salamah săi s»). 

His name was Mahran or Ruman or Ribah. His kunyah was Abu Abdur Rahman or Abu al- 

Bakhtari, But he was known as Safinah which was his epithet. 

He used to serve the Prophet pljas åt 4o and his sahabah (Prophet's Companions) peg:säl s2). 

During battles, he carried their luggage on his back and transferred that from place to place. 

Safinah means ship. So he was called safinah that conveys goods from place to place. 

It is reported that once he got lost in a desert from the rest of the caravan. Suddenly, a lion came 

before him and roared at him. He said to the lion, “O Abu al-Harith! I am Safinah the freedman 

of Allah’s Messenger pl- yinledi,J.0.” The lion wagged its tail and led him to destination. 


MUKTABAH IS SLAVE TILL HE PAYS 
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3399. Sayyiduna Amr ibn Shu'ayb 4 «+, reported from his father that his 
grandfather narrated that the Prophet said, ‘A mukatab (a slave who has contracted 
with his master to buy his own freedom) remains a slave as long as even a dirham 
of the kitabah (agreed price) remains unpaid.”? 
COMMENTARY: Mukatab is a slave whose master writes down to him, “When you will 
pay so much money you shall be free.” When he pays the full amount, leaving nothing due, 


1 Abu Dawud # 3932, Ibn Majah # 2526, Musnad Ahmad 5-221. 
2 Abu Dawud # 3926. 


442 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


he becomes free. There will not be any part freedom. 
WOMEN MUST OBSERVE VEIL BEFORE THEIR MUKATAB SLAVES 
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3400. Sayyiduna Umm Salamah sù»; narrated that Allah's Messenger ljas äl gho 
said (to the woman), “When a mukatab of any of you has enough to buy his fr 
eedom, she must observe the veil before him.”! 
COMMENTARY: As long as a mukatab does not pay the full agreed price for his freedom 
he remains a slave and is a mahram. It is not necessary for a woman owner to veil herself 
before him. 
The correct thing about this hadith is that the Prophet y41¢ai, Lo had said this to his wives 
because Allah says about them in the Quran that they are not like other woman. Their need 
to veil themselves was stronger. 


ABOUT PART PAYMENT BY MUKATAB 
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3401. Sayyiduna Amr ibn Shu'ayb «s å s»; reported from his father (Shu'ayub) äsas>) 
that his grandfather narrated that Allah’s Messenger pln 416 di lo said, “If any one 
agrees to set free his slave for one hundred ooqiyah as he pays that except ten 
oogiyah, ” or he said, “ten dirhams and is helpless, then he continues to be a slave.”2 
COMMENTARY: Ibn Maalik 4iu>, say s that such cases the owner may annul the contract 
and forfeit the amount paid to him by the slave, for, that has become his property. 
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3402. Sayyiduna Ibn Abbas «säi s») narrated that the Prophet ph- jale ài Lo said, “When 
a slave who has bound himself to buy his freedom receives blood money or an 
inheritance, he will inherit only.” To the extent he has been set free.” 
According to a version, he said, “Blood wit will be paid for a mukatab at the rate 
that is payable for a free man for so much as he has päid his purchase price but at 
the rate that is payable for a slave for much as remains to be paid.”3 

COMMENTARY: The slave will get from his inheritance, accordings what he has paid for 


1 Tirmidhi # 1264, Abu Dawud # 3928, Ibn Majah # 2520. 
2 Tirmidhi # 1264, Abu Dawud # 3927, Ibn Majah # 2519, Musnad Ahmad 2-179. 
3 Tirmidhi # 1263, Abu Dawud # 4582, Nasaʻi # 4811. 


443 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


his freedom. 

As for blood wit his heirs will get when he is killed only the extent he had paid for his freedom. 
That which he had not paid will represent his slavery. Bloodwit on that portion will be half of 
what free man’s heirs get. So, his master will get that amount at half that of a freeman’s rate 
In other words, the mukatab is deemed to be free to the extend he has paid towards his price. 
Only Imam Wakh’ee dita», abides by this hadith. Majority of the ulama (Scholars) say that 
this hadith is weak and contradicts the two sahih ahadith (# 3399, and 3401) narrated by 
Amr ibn Shu'ayb å>, that a mukatab remains a slave till he pays his full price. 


SECTION III & sii jadi 
REWARD CONSIGNED TO THE DEAD 
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3403. Sayyiduna Abdur Rahman ibn Amrah al-Ansari «>, said that his mother 
had wanted to set free a slave but put if off till morning. (Before she could do 
that) she died. 
Abdur Rahman 4a, said “I asked al-Qasim ibn Muhamamd du, ‘will it benefit 
her if I set free a slave on her behalf?” 
Al-Qasim 4 «>, informed him that Sa’d ibn Ubadah «+ & .», had met Allah’s 
Messenger el yaleai_ Jo and said, “My mother had died. Will it benefit her if I set free 
a slave on her behalf?” Allah’s Messenger „l sled o had said, “Yes.” 
COMMENTARY: Sayyiduna Qasim ibn Muhammad 4ta>, was the grandson of Sayyiduna 
Abu Bakr dita, 
He was one of seven well. Known jurists of Madinah. 
The ulama (Scholars) agree that a dead person may be consigned reward for monetary 
worship. But they differ on whether reward can be consigned to them for physical worship. 
The more correct thing, however, is that reward against physical worship may also be 
= to the dead. 


<z 


Felz a?z 2 & 2% 9% z 23.126 Soe aa UE ny 
Bb) ath f iste ate 228 as APB al Bos Aide 335 JU aco GES (rt: £) 
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3404. Sayyiduna Yahya ibn Muhammad 44.>, said that (Sayyiduna) Abdur Rahman 
ibn Abu Bakr «sà s») died in his sleep. (Sayyidah) Ayshah tsä s»; his sister, set free 
may slaves on his behalf.? 
COMMENTARY: Perhaps Sayyidah Ayshah t£ àl s2) knew that Abdur Rahman «s à >) 


1 Muwatta Maalik 38. 8-13. 
. 2 Muwatta Maalik # 38. 8-14. 
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could not release some slaves during his life time which ended abruptly, which it may have 
been wajib (obligatory) on him set free. 

Another possibility is that his sudden death may have upset her. So the decided to consign 
reward to him by emancipating many slaves on his behalf. 


WHEN SLAVES ARE BOUGHT WITHOUT MY IV PREREQUISITE 
< 2 ag “4? A 4 g 4. è r 
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3405. Sayyiduna Abdullah ibn Umar «+4», narrated that Allah’s Messenger ate äi Lo 
ey said, “He who buy a slave without placing any condition about his property 
will get nothing of it.”1 
COMMENTARY: If anyone buys a slave and strikes a bargain but omits to include the © 
slave’s property then he will get nothing of it because it will not come to him with the 
slave. Any property of the slave will remain with the person from whom he buys the slave, 
his previous owner. 


CHAPTER - III 
OATHS & VOWS 2 348 | yli Mle G 


KINDS OF OATHS & COMMAND ABOUT THEM: There are three kind of oath: 

(i) Ghumus( v sė) 

(ii) Laghw (#3) 

(iii) Mun/’aqidah (sia) 
GHAMUS _is a false oath on something past or present like saying, “By Allah’s I have 
done it.” But in truth, it was not done. It is also accusing someone on oath, “By Allah 
Khalid owes me one thousand rupees.” Such a person is a sinner but no expiation is due 
against it though the liar must repent and seek forgiveness of Allah. 
LAGHW __ is an oath about something past or present and the person who swears 
believes himself to be true but the facts are not as he says, For instance, he may say, “By 
Allah, I did not do it!” though, in fact, he had done it but presumes to the contrary. Or, 
he sees someone from a distance and says on oath that he had seen ‘zayd.’ But, in fact, 
that man was not ‘Zayd’ we may hope about this kind of oath that no reckoning will be 
taken from him. 
MUN’AQIDAH is an oath about something in the future, like, to do, or not to do 
something. It is a promise. If it is not fulfilled then an expiation will be due, as wajib 
(obligatory). For instance, a man may promise to do something, “I shall give you one 
hundred rupees, tomorrow, by Allah.” If he fails to do so then he will have to make an 
expiation, as a wajib (obligatory) duty on him. Something, it becomes wajib (obligatory) to 
fulfil the mun’aqidah. oath, like promising to perform the fard (compulsory) duties or to 
abstain from sin. One may say, “By Allah, I shall offer the salah (prayer) of zuhr,” or “by 
Allah, I shall give up committing adultery.” It is wajib (obligatory) to fulfil these promises. 


1 Darimi # 2561. 
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WHEN PROMISES MUST NOT BE FULFILLED: In some cases, it is wajib (obligatory) not 
to fulfil promises. Examples are when a foolish person promises to commit a sin, or to 
neglect a wajib (obligatory) deed, then it becomes wajib (obligatory) to break the promise. 
Similarly, there are some oaths of the mun’aqidah class that though it is not wajib 
(obligatory) to break yet it is better to do so. For example, if anyone says, “By Allah, I shall 
not meet any Muslim, then it is better not to fulfil the promise. 
There are other cases, when in order to honour promises, it is better to fulfil one’s oath. 
EXPIATION: It must be understood that, under all circumstances, it is wajib (obligatory) to 
make an expiation for breaking an oath of munagqidah type. The oath may have been taken 
deliberately or under compulsion, or one may have been forced to break an oath. 
(A promise made is a debt unpaid. -Robert W Service) 
EXPIATION OF OATHS: The expiation for breaking an oath is 
(i) to set a slave free or 
(ii) to feed ten needy people. In both these options, the conditions and rules will 
apply that have been mention for zihar by setting free a slave or feeding the 
poor. 

(ïi) Or, ten needy people may be provided clothing to wear to each of them, such 
that most of the body is covered. So, if only trousers are given then that is not 
enough. 

(iv) If a person is unable to follow any of these three options, then he must fast 
three days in succession. 
ADVANCE EXPIATION: It is allowed to make an expiation before breaking the promise.! 


WHEN NOT WAJIB (OBLIGATORY): Expiation is not wajib (obligatory) for a promise 
made by a disbeliever, even if he breaks it after becoming a Muslim. Also, no expiation is 
wajib (obligatory) for the promise of a child, a sleeping person and a mad man because their 
oath or proniise is not valid. 


OTHER RULINGS OF OATH: Three letters are used I Arabic for oath: 
(i)(.) (waw), e.g.(#1,) (wallah) 
(ii)(~) (ba), e.g(4) (billah) 
(iii)(~) (ta), e.g.(#v) (tallah). 
Each of these three means, “By Allah” or “I swear by Allah.” 
In Arabic parlance, these letters are not always used but, nevertheless are implicit, for 
example, if anyone says (Wa), he means (aià) (By Allah, I shall do it) 


ON ALLAH: The oath is taken by the personal name of the creator, Allah, or by one of His 
attributes, like Ar-Rahman, Ar-Rahim, Al-Haq. It is not necessary to form an intention 
unless those attributes are used as are also applies to others besides Allah, like Aleem, 
Hakeem and so on, in which case it is necessary to form an intention. In the same way, it is 
also proper to take oath by those attributes of Allah as is commonly done, like ‘By Allah’s 
Might and Glory! Or ‘by Allah’s Greatness and power!’ However, it is not proper to take on 
oath by such attributes with which it is not normally done, like His mercy, knowledge, 
pleasure, wrath and punishment. 


1 However elsewhere it is stated that if expiation is made and then perjury is committed then 
expiation will have to be made all over again. 
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NOT ON OTHERS: It is not allowed to swear on anyone besides Allah, like ‘By my father.’ 
‘By my granny,’ ‘By the Quran,’ or on the prophets, angel, the Ka’bah salah (prayer), fasting, 
masjid Haram (sacred Mosque), zamzam and other symbols. 


IGNORANT OATHS: It is also disallowed to swear, as some people do out of ignorance 
“By my youth, By my head, By your life” “By you!” Or, as some swear on their children. 
All these oaths are forbidden. However, if one swears in any of these forms and then fails 
to act in it then he will have to atone for breaking his promise. 


OTHER FORMS: In Arabic: (©) (By the Ever Lasting Allah) (#5) (I adjure you by 
Allah...), In Hindi (w+) so ghand khuda or (45,514) Khuda ki soghand Khata hun - 
these are forms of oath. More kinds of oath include Abdullah, Mithaqullah, I swear, I take 
on oath, Ash hadu (even without the word ‘Allah’. | 
In the same way, if any one says, ‘I am under a vow’ or ‘I am under an oath’....(even 
without saying Allah) these are forms of oath. If anyone says, “If I do such a thing then I 
will become a disbeliever, or a Jew, or a Christian.” Or he says, “If) do that, I am absolved 
of Allah.” These are all forms of oath and if anyone does against what he says then it is 
breaking an oath, but he does not become a disbeliever, Jew or Christian. The promise he 
makes or oath he takes may be about the past or the future but he should be aware that 
such a statement amounts to an oath. However, if he had no mind of swearing but did 
really have disbelief in mind then because he himself adopted disbelief, he will become a 
disbeliever. 
If anyone says about another, If he does such a thing then may Allah’s wrath be on him” - 
or such words - then this is not classified as on oath. Saying (\é) (truthfully) or (41g>5) (wa 
haqq Allah) are also not oaths. However, Imam Abu Yusuf de>, differs about it. 
To say, “May I swear on Allah.” or “May I swear on divorce to my wife,” are also not oaths. 
If anyone says about something that he owns that it is forbidden to him, then that doest not 
become forbidden to him. However when he uses it, he will be bound to make an expiation. 
If anyone says that all lawful things are forbidden to me lawful it will apply to all eatables 
and drinks. So, if he will eat anything that is lawful then he will have to make an expiation 
for breaking a promise, as wajib (obligatory). An edict (fatwa) is also given that if he says in 
this way then his wife will have been divorced even if he had not formed such an intention. 
The same ruling will apply if he says “Lawful things are forbidden to me.” Or “whatever I 
take in my right hand is forbidden to me.” i 
“If anyone adds to his oath, the words insha Allah! then he will not be a perjurer. Because this is 
not an oath at all, so doing any thing contrary to it will not make an expiation wajib (obligatory). ` 
This far we spoke on oaths to some extent. Now let us discuss about the second portion of 
the chapter, vows. . 

VOWS & RELATED COMMANDS 
The words (u) (nadhar) is a vow. It is to make something wajib (obligatory) on oneself 
though it was not wajib (obligatory). For example, a man may say, “O Allah, if that takes 
place, then I shall fast five days.” 
Some ulama (Scholars) say that all the scholars agree that it is correct to vow to do 
something and wajib (obligatory) to fulfil it once made, provided one does not vow to 


Vif Allah will. 
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commit a sin. If the vow pertains to something sinful, then Imam Shafi’I 44>) and the 
majority of the ulama (Scholars) hold that the vow is not correct. Imam Abu Hanifah äise»; 
and Imam Ahmad ata», say that not only will the vow not be correct but also he who 
makes this kinds of a vow will have wajib (obligatory) on him the expiation of an oath 
(perjury), Their contention is based on the saying of the Prophet elu aed Le 


gist 5S 23 5 HETE ag Boks 4535 9 


“There is no vow of disobedience and its expiation is the expiation of an oath.” 

It is stated in Multaqi that if anyone makes an unspecified vow, meaning without any 
condition and says only, “I will fast to please Allah,” then it is binding on him to fulfil his 
vow. Or, he vows specifying a condition which he likes to be fulfilled, like saying, “If I 
regain health, I shall fast.” Then, he regains health. So, (in both these situations) he will 
have to fulfil his vow. 

If he specifies his vow with a condition which he is not eager to get fulfilled like, “If I 
commit adultery then it will wajib (obligatory) on me to set a slave free,” then he has option 
either to make an expiation for the oath or fulfil his view, meaning emancipating a slave. 


OTHER BOOKS: For a comprehensive study of the subject of vows, books of fiqh (Islamic 

jurisprudence) may be consulted as also Fatawa Alamgiri. However, it is very necessary to 

mention a very significant and beneficial ruling about vows. It is that it is not allowed to 
make a vow to anyone at all other than Allah, not a prophet, an angel, a very pious 

religions man or anyone else. Examples are to say, “If my wish is granted, I shall held a 

mawlud. (Mawlud is a gathering organized to celebrate the Prophet's plu sated, Lo birthday.) 

Or, ‘If my work is done, I shall lay a wreath at the grave of so and so holy man.” It is very 

sinful to do such things. Here, we reproduced the very useful information from matah 

masa’il of Mawlana Muhammad Ishaq 4! 4, which he has compiled from reliable and 
authentic sources. He writes: 

{It is not correct to make a vow “If Allah grant me my wish, I shall shower ‘So much 

money’ or ‘so many vessels of food’ at the grave of a certain religious man.” A vow is 

correct if made fo Allah only when certain conditions are fulfilled. If those conditions are 

_ not met then the vow is not correct. These conditions are: 

(i) What one vows to do must be of the nature of wajib (obligatory) in Shariah (like 
optional salah (prayer), fasting, and so on). Thus, if one vows to pay a sick visit 
when his wish is granted then this vow is not correct because it is not wajib 
(obligatory) in Shariah (divine law) to pay a sick visit. 

(ii) ‘What one vows to do should not be wajib (obligatory) at that time or at any 
other time, like the five times salah (prayer) (or fasting in Ramadan or Zakah 
(Annual due charity), etc).2 

(iii) What one vows to do should be a form of worship itself that is aimed at, and 
not a means to achieve that aim. Thus, a vow to make wadu (or ablution) is not 
correct because wadu is not an aimed (or ultimate form of) worship. It is a 
means to an ultimate form of worship. 

(iv) What one vows to do to get something that ‘something’ or the wish must not 


1 Tirmidhi # 1529, Darul Isha’at Karachi. Abu Dawud # 3290. 
2 any prescribed worship. 
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be a sin. 
Keeping these conditions in mind, it is clearly not correct to vow to shower so much money 
or vessels of food at the grave of a righteous man because this act is not a form of ultimate 
worship as recognized by Shari’ah (divine law). However, this vow can become correct if 
one declare ‘to feed the servants and poor people at the grave of the righteous man if one’s 
wish is granted.’ It will be correct and must be honoured and fulfilled. It is not necessary to 
distinguish between the servant and the poor at that grave. Rather, any servant or poor 
may be fed to fulfil the vow. 
If on the other hand, anyone vows to feed in the name, or for the sake of, a certain 
righteous man if his wish is granted, then it is not allowed. This kind of a vow is void and 
wrong and also it is forbidden to use the offerings of the vow whether food or money. 
This issue is elaborated in Bahr ur Ra’iq in these words: 
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(As for as vow in concerned, the ignorant people generally make a vow when they 
face a problem or have a need by visiting the grave or shrine of a pious man and put 
its covering on their head or hold the wreath (of the grave) and plead: 

“O my master (so and so) If my problem (this and that) is solved or my need (such 
and such) is met, I shall shower on this shrine (so much) gold (or silver, or food, or 
water, or candles, or oil....)” 

This kind of vow is invalid in the sight of all the ulama (Scholars). There are many 
reasons why it is invalid. 

(i) This is a vow invoking someone (other nen Allah) who is a creature. It is 
forbidden to invoke others than Allah because a vow is a form of worship and it is 
not allowed to worship creatures. 

(ii) The vow is made in the name of the grave dweller who is lifeless who is not an 
owner or master of anything. 

(iii) If at the time of making the vow it is believed that the dweller of the grave also 
has a say in people affairs just as Allah has, then this kind of conviction is disbelief. 
Hence, O Allah, instead of making such vows, guide us to make a vow in this 
manner: ‘O Allah I make a vow before you that if you solve my problem (or give 
me my need), then I shall feed these poor people at the shrine of Sayyidah 
Nafisah ù>, or those at the grave of Imam Shafi’I 41>, or Imam Abu al Layth «-, 
à, or I shall provide for their mosques sackcloth (mats, prayer rugs, etc), or for 
their mosque oil for lamps, or I shall give money to those who serve at the 
mosques of these righteous men and who maintain the symbols (meaning the 
mu’adhdhins and the imam). 

Or, he may mention some other things which would benefit the poor and the needy. 
This kind of a vow will be for Allah and before him and he mention of the pious 
man or of the servants at his grave will be in connection with the spending towards 
the vow. The spending is on the deserving people who reside at the retreat or 
mosque of the righteous people. 

It is correct to make a vow in this manner because its beneficiaries are the poor 
people who are found there. It is not allowed to spend that (which is vowed to be 
spend) on those who are not needy or on those who are of noble descent. It is not 
proper for anyone who is not poor (and destitute or in need) to accept that which is 
vowed to be spend. It is also not allowed to use it on anyone holding an office 
because of his position unless he is needy. It is also forbidden to pane on a learned 
man because of his knowledge unless he is poor. 

Shariah does not condone the spending of that which one has vowed (as an 
offering) on such people as are well off and not poor or needy. 

Further, the ulama (Scholars) agree that it is forbidden to make a vow before any 
creature or in his name. If any one does so then it is not correct even if that creature 
whose name the vow is made is righteous and it is not wajib (obligatory) to fulfil 
the vow. Apart from being forbidden, the vow will be regarded as bribery. It is not 
allowed to the keepers and servant of that righteous person to take what is offered 
against the vow and eat any food offered or use any other thing offered. However, if 
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any one of them in desperate and guardian of children who are unable to earn a 
living for themselves and are in dire need then they are allowed to take from the 
offering against the vow at the initial stage as a sadaqah (charity), but even in that 
case it will be makruh (disapproved) to take it till the intention of the person 
making the vow is not to earn nearness to Allah and he is not motivated to earn the 
pleasure of the righteous man, but seeks to spend on the deserving. 
Having know the facts in detail, you must realize that whatever money and 
other things are showered on the graves of the awliya (Allah’s friends, righteous 
men) to gain nearness to them are forbidden in the sight of all Muslims. The 
person making the vow should form an intention to spend on the poor. (Only 
then will it be correct.) 
This piece is from bahr ur Ra’iq and is also found in an Nahrul fa’iq nad ad Dar 
ul mukhtar}! l 
Apart from the foregoing extract from the sayings of Mawlana Muhamad Ishaq, we 
reproduce here the answer of Mawlana Rashiduddin Khan ata. 


QUESTION: When people make a vow in the name of righteous people, they make an 
offering of food. Is it allowed to eat from it and is it allowed to make vows in their names 
(and to make invocation to them)? Or, is it not allowed? If it is proper, then how? 

Besides, some vows are conditional to granting of prayers for need and some are without 
condition. Is there a difference between the two. 


ANSWER: The meaning of nadhar (vow) in the terminology of Shariah is to make 
something that is not wajib (obligatory) as wajib (obligatory) on oneself. It is written in Jami ur 
Rumuz: 


Jiekol bots 551 
(A nadhar is to make obligatory on oneself that which was not necessary to do 
before that.) 
writes in his Tafseer Kabir against the verse {Whatever vow you make} ta> Imam Razi 


aii é SH aa 51 is S81 

that it means: 
(Nadhar is what a person makes obligatory on himself). 

This is a brief explanation of nadhr (vow). A full explanation may be seen in books of fiqh 
(Islamic jurisprudence) and usul. 
The word niyaz (that is often used wit h nadhar) has many meanings and it is a Persian 
word. One of its meanings is that which is given to the darwaysh (dervish) or mendicant as 
a gift. (Al-Burhan al-Qati) 
After knowing the literal and technical meaning of these two words nadhar and niyaz, we 
must obey the command of Shari'ah (divine law) about them: nadhar (or vow) is not 
allowed for anyone other than Allah. Making a vow for anyone else is not only not correct 
but also it is contrary to reliable jurists traditions to take or eat anything from it. 


ABOUT NIYAZ: This far was our discussion about nadhar. Now let us touch on niyaz. 
We learnt the meaning of niyaz as a gift to a dervish. It is kindness and joining. Hence, if 


1 Matah Masail (Mawlana Muhammad Ishaq). 
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anyone sends to a righteous living person something as a niyaz, meaning gift, then it is 
allowed. The righteous person is permitted to eat or use it. Also, if niyaz, meaning fatihah 
(Prayer and recital) is held to consign reward to a deed righteous man, then that too is 
permitted, but some clarification is necessary, concerning eating and use of this niyaz. If 
the person who makes the niyaz does it with intention to consign to the dead righteous 
man reward for sadaqah (charity) of the eatables then only the poor are permitted to eat 
from that. The well to do are not allowed to eat. If this intention is to consign the reward (of 
its permissibility to all Muslims) to the righteous man than every hungry person may eat 
from it, whether rich or poor. 

In short, if a nadhar is made for the righteous to gain his pleasure or to get.one’s need from 
him then it is not allowed in the light of the foregoing discourse. And it is not allowed to . 
eat or use its offering 

If a nadhr (or vow) is not intended to gain nearness to the righteous and has no condition 
attached to it of gating one’s need thereby, but is aimed only to earn Allah’s pleasure and 
then to consign reward to the righteous person then while the rich are not allowed to 
partake of it or use it the poor are allowed as long as reward of sadaqah (charity) of the 
offerings is consigned. But, if reward of its permissibity to all Muslim is consigned the 
everyone rich and poor may eat, or use it. 

The ruling for niyaz is also similar. If the niyaz for the righteous is orly to consign reward 
then it is allọwed. But, it is not allowed to bind oneself to do something in order to gain 
nearness to them or their pleasure whether with intention of getting one’s needs granted or 
with no such intention. The reason is that it is a nadhar (vow) which is not allowed for any 
one but for Allah. 

We learn, therefore, that whether one makes the condition of a need being fulfilled or 
not, it is forbidden to make wajib (obligatory) on oneself anything in the name of any one 
other than Allah. 

Niyaz for a righteous person is permitted only when there is intention to gain nearness to 
him and to get one’s desire, but the aim is merely to please Allah and to convey the reward 
to the righteous man. As for the offering of the niyaz, it is allowed to eat ang use according 
to the foregoing clarification. 

It is stated in Dalil ud dallean that nadhar made only for Allah’s sake and not for anyone 
else. Hence, if anyone vows in the name of a prophet or wali (man of Allah), then he is 
bound to do nothing. Nothing is wajib (obligatory) on him, and he is not liable to fulfil the 
vow. If he gives the thing (or offering) of the nadhar to someone with the same intention, 
then it is not allowed to that man to take it or to eat it. If that thing is a slaughtered animal 
then it falls in-the-category of a dead animal or a carrion. Rather, if people eat it after saying 
(4,-) (Bismillah - In the name of Allah) then all of them will have done an act of disbelief. 
If any one makes a nadhar (vow) for Allah’s sake and then people eat from the offering and 
consign its reward to the dead then it is allowed: 

SEE ALSO: 

(1)Heavenly ornaments (Bahishti Zewer) by Mawlana Muhammad Ashraf Ali Thanawi «-, 
à (English translation) on vows pp 431-434 and on Oaths pp 435-441. (Darul Isha’at 
Karachi) 

(2)The Hidayah commentary on Islamic laws by Al-Murghinani (English translation on 
vows anyman pp 304 to 352 (Darul Isha’at Karachi) 
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3406. Sayyiduna Ibn Umar as ùl > narrated that often the Prophet - side Ài gle used 
the oath 


v pel bee § S34 5 
“Be the Turnur of the hearts!” 
COMMENTARY: This hadith is evidence that oath may be taken by any of the attributes of Allah. 


NO SWEARING ON OTHERS THAN ALLAH 
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3407. TRTE Ibn Umar «s à») narrated that Allah's Messenger gl.) ale i Le 
said, “Allah forbids you that you should swear by your fathers. If anyone must 
swear then he should swear by Allah (or by this attributes), or he should 
observe silence.”2 
COMMENTARY: The prohibition to swear by the father is by way of example, for actually, 
it is disallowed to swear by anyone others than Allah. Only father is named because it is 
the habit of the people to swear by their fathers. 
The reason is that no one should be brought at par with Allah and Sevatded as 
comparable to him. 
Sayyiduna Ibn Abbas «s š») said, “If I swear by Allah one hundred times and break 
the oath each time, then it is better then swearing by anyone else just and honouring 
that promise.” 
As for Allah, Mighty and Glorious, is concerned, it is proper for him that he declare His 
Greatness and Glory, by Swearing on whoever he wishes of His creatures. 
There can arise a question on this hadith because once the prophet pl- jale à 4o had sworn 
on his father («ijalii) while here he disallows it. We might say that he may have done that 
before it was forbidden to do so, Or, he may not have taken that oath but he may have 
uttered the words out of old habit. 
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3408. Sayyiduna Abdur Rahman ibn Samurah «s à s) narrated that Allah's 
Messenger pl- jaleäi Lo said, “Do not swear by idols and not by your fathers.”3 
COMMENTARY: During the jahiliah, people generally swore on the idols and fathers. The 
prophet pljas ài sho therefore, advised the people to give up the old custom, after they had 


1 Bukhari # 7391, Abu Dawud # 3263, Darimi # 2350, Musnad Ahmad 2-26. 

2 Bukhari # 6646, Muslim # 3-1646, Tirmidhi # 1543, Abu Dawud # 3249, Nasa’i # 3767, Ibn Majah # 
2094, Darimi # 2341, Muwatta Maalik # 14 (Mudhur vows), Musnad Ahmad 2-7. 

3 Muslim # 6-1648, Nasa'i # 3774, Ibn Majah # 2095, Musnad Ahmad 5-62. 
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embraced Islam. 
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3409. Sayyiduna Abu Hurayrah «sà s»; narrated that the Prophet legale ài Lo said, “If 
anyone swears and says his oath, ‘By Laat and Uzza, then he must say (àY1419) (There 
is no God but Allah). And, if any one says to his friend, ‘Come, I shall gamble with | 
you! he must rather give charity.” 
COMMENTARY: That person who swears by Allah should declare ‘There is no God but 
Allah.’ This means that he must make a repentance and seek forgiveness of Allah. This 
could mean two things. 
(i) If a neo Muslims happens to take the names of the two idols then he must 
atone for that by reciting the kalimah because Allah says 
CRETS) EO AAE pëd 25 


{Surely good does will drive away the evil deeds.} (11: 114) 
Hence, repentance will correct the negligence. 

(ii) If he took the names of Laat and Uzza intentionally to honour them then that 
clearly is apostasy and disbelief. Hence, he must renew his faith which he must 
do by reciting the Kalimah. This will mean repentance from sin. 

For inviting his friends to gamble, which is a grave sin, he must make an atonement by 
giving sadaqah (charity) (Which is charity). Thus he will spend some of his wealth in 
Allah’s path. Same people say that he is required to give in charity that wane he had 
intended to use to gamble. 

This man merely invited his friend to gamble so he is asked to give charity. What would 
have been his fate if he had gone ahead and gambled? 


FALSE OATH & FALSE CLAIM 
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3410. Sayyiduna Thabit ibn ad-Dahhak «sä»; narrated that Allah's ates i), lie 
eivy ate said, “If anyone swears by a religion other than Islam falsely, then he 
becomes as he says. And, it is not wajib (obligatory) on a son of Aadam Aade to 
fulfill a vow about something that he does not possess. And, if anyone kills 
himself (in this world) with something then, on the day of resurrection, he will 
suffer punishment with that very thing (meaning, if he had thrust a knife in his 
body, he will continue to do it till Allah delivers him from that). And, if anyone 
curses a believer, then it is like killing him And, if a person presents a false claim 


1 Bukhari # 6450, Muslim # 5-1647, Tirmidhi # 1545, Abu Dawud # 1247, Nasa’i # 3775, Musnad 
Ahmad 2-309. 
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with which to earn plenty, then Allah will cause his property to diminish.”! 
COMMENTARY: The first portion of the hadith means that if anyone says on oath, “If I do 
that, I will be an unbeliever,” and he does that work, then he becomes an unbeliever. Thus, 
for an oath to be true, he must not do that. If he does what he promises not to do then he 
will have made a false promise. 
By swearing as he does, he perpetrates an unlawful thing and, to add to it, he belies it and 
chooses disbelief willingly. 
However, the hadith could also mean that he does not become an unbeliever, but it warns 
that such a person might undergo the same punishment as the unbeliever will face. We 
find an example of it in the Prophet's l- jasle äi lo words (45 sid salt so) (He who neglects 
salah (prayer) has, indeed, disbelieved). They mean that a person who does not offer salah 
(prayer) is liable to receive the same punishment as a disbeliever will face. 
Apart from that, the question remains whether it will be wajib (obligatory) or not to make an 
expiation for breaking this kind of an unlawful oath. 
Imam Abu Hanifah 414», is among those ulama (Scholars) who say that if anyone breaks 
the oath then he will have to make an expiation. 
Imam Maalik 4a.>, and Imam Shafi’i 44.>, hold that if anyone speaks in this manner then it 
is not recognized as an oath by Shariah. So, no expiation is due. But, one who says in this 
manner commits a sin, whether he does what he says or not. 
Durr ul Mukhtar states that if anyone takes an oath in this manner and breaks it then he 
does not become a disbeliever whether it concerns the past or the future, and he is 
conscious that he is swearing. But if he is not aware of its being an oath and he knows that 
if he lies he will certainly become an unbeliever, then it makes no difference whether it 
rconcerns the past or the future., immediately with the condition being met, he becomes a 
disbeliever because he chooses it willingly. 


WHAT HE DOES NOT POSSESS: It is not wajib (obligatory) for a man to fulfill his vow if 
he does not possess that about which he vows. If he says “I will emancipate a certain slave 
if my wish is granted,” then he is not obliged to fulfill his vow because he does not possess 
that slave, even if he gets ownership of the slave later on. But, if he stipulates ‘I will 
emancipate him when I get possession of him,’ then he will have to fulfill his vow on 
owning him. 

FLASE CLAIM: Often people make false claims to augment their wealth. Some people 
relate telltale to give a false impression of their standing. In either-case, Allah causes 
them to fall down in wealth and reputation. This is what the so-called Sufis and peers? 
do to gain fame. 


IF IT IS GOOD TO BREAK AN OATH: 
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3411, Sayyiduna Abu Musa «+4,.», narrated that Allah’s Messenger gl yale dio said, 
1 Bukhari # 6047, Muslim # 176-110, Tirmidhi # 1548, Nasai # 3770, Ibn Majah # 2098, Musnad 


Ahmad 4-33. 
2 Sufi are mystics and peers are they who as religious elder, a murshid. 
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“By Allah, insha Allah, if I take an oath and realize, afterwards, that something 
other than it is better, then I shall (break the oath and) make an expiation for it and 
adopt the better thing.”! 
COMMENTARY: If one realizes after swearing that a better course is to forsake what he 
had intended to do then he must give up the oath and do what he thinks is better. 
Examples of this will be presented in the next commentary on hadith # 3412 
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3412. Sayyiduna Abdur Rahman ibn Samurah «+ 4 >; narrated that Allah’s 
Messenger pluy 416 di Lo said, “O Abdur Rahman ibn Samurah, do not ask for an 
office of authority, for, if you are given it on your asking, then you will be left to 
yourself to tackle the affairs. But , if you get it without your asking for it then you 
will be helped. And, when you take an oath and find something else better than 
that then make expiation for your oath and opt for that which is better. According 
to another version: “Do that which is better and make an expiation for your oath.”2 
COMMENTARY: The office of a ruler of chief is not something ordinary but a very 
difficult proposition. Not everyone is qualified to discharge its responsibilities. Hence, one 
must not crave for it. If anyone hankers after it then Allah’s help will be withdrawn from 
him with the result that there would be chaos all round and he will be disgraced. 
However, if anyone gets this office without yearning for it, then Allah will help him and his 
affairs will be well done. He will be respected and honoured. 


OPT FOR THE BETTER COURSE: If you take an oath to do something wrong, like not 
offering salah (prayer), severing ties with father, then it is wajib (obligatory) to break the oath 
and make an expiation. 
If you take an oath to do something and then realize that you have a better alternative, then 
it will only be preferable to break your oath, not wajib (obligatory). 
These things have been discussed in the introduction to this chapter. 
The two versions of this hadith differ in the order of their words and therefore the 
command to make an expiation before doing the better thing, or to do ‘hat and then make 
an expiation. Three of the imam aia, hoid that it is allowed to make an ex; iation before 
breaking the oath, but among them, Imam Shafi’i 41>, hold that: 
(i) if the expiation is made be fasting then it is uot allowed to make the expiation 
before breaking the oath; but, 
(ii) if the expiation is made by setting free slaves or feeding or clothing the needy, 
then it is allowed to make the expiation before breaking the oath. 


1 Bukhari # 6718, Muslim # 7-1649, Abu Dawud # 3276, Nasai # 3780, Ibn Majah # 2107, Musnad 
Ahmad # 4-398 

2 Bukhari # 6622, Muslim # 19-1652, Nasai # 3791, Tirmidhi # 1534, Abu Dawud # 3273, Musnad 
Ahmad 5-62. | 
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Imam Abu Hanifah 41a», contends that making an expiation before breaking the 
oath is not allowed under any circumstances, at all. He says about the ahadith that speak 
of expiation before perjury that the word (;) (waw - and) is merely a conjunction, joining 
two phrases and does not imply sequence of the two actions. And, indeed, the ahadith do 
not suggest any kind of sequence of the two commands. 
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3413. Sayyiduna Abu Hurayrah «sä s»; narrated that Allah’s Messenger ple jasle ài guo 
said, “If anyone takes an oath and then finds a better proposition then let him make 
an expiation for his oath and undertake the better preposition”! 
(and break the oath) 
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3414. Sayyiduna Abu Hurayrah «sä s»; narrated that Allah's Messenger pl- jale ài sho 
said, “By Allah, for any of you to insist on his oath concerning his family is more 
sinful in Allah’s sight than (breaking it and) giving an expiation that Allah has 
prescribed (for it).”? 
COMMENTARY: To commit perjury is very bad. But, if there is good in it for the family 
members, it is better to negate the oath and to make an atonement for it. 


ONE WHO ADJURES SHOULD BE BELIEVED 
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3415. Sayyiduna Abu Hurayrah «sà +, narrated that Allah's Messenger plu yale ai Lo 
said, “Your oath will be correct only when your companion (who adjures you) 
confirms you to be true.”3 
COMMENTARY: The person who takes the oath is not the central figure but confirmation 
is required from him who gets him to swear. However, it depends on a right of the latter 
on the person who takes the oath. 
If there is no right likely to be violated then there is no harm if a vague or a symbolic 
statement is made. This is Prophet Ibrahim ¢14e meant to say (about his wife). “She is 
my sister in religion.” 
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3416. Sayyiduna Abu Hurayrah 4s ös»; narrated that Allah’s Messenger pl- jate äi guo 


said, “The oath will be dependant on the intention of him who gets it taken.”4 
(This is according to the Urdu translation, but elsewhere and Muslim have: ‘the 


1 Muslim # 12-1650, Musnad Ahmad 8742, Muwatta Maalik # (Nuzur). 

2 Bukhari #6625, Muslim # 26-1655, Musnad Ahmad 2-317. 

3 Muslim # 20-1653, Tirmidhi # 1359, Abu Dawud # 3255, Ibn Majah # 2121, Musnad Ahmad 2-228. 
4 Muslim # 21-1653, Ibn Majah # 2120. 
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intention of one who takes it.’) 
VAIN OATHS WILL NOT BE RECKONED 
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3417. Sayyidah Ayshah ‘4*4i,,>, narrated that the verse 
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{Allah will not take you to task for what is vain in your oaths} (2: 225) 
was revealed concerning the saying of the man: 
(4) 59.44.) (which are forms of oath).1 
COMMENTARY: The Arabs often interspersed their conversation with (à) (No, by 
Allah) or (%4) (Of course, by Allah). They did not mean to swear but this had come to be 
accepted by them as a way of emphasizing what they wanted to say. With some, it was 
their oddity. It was not an oath, but a laghw (meaningless) oath. 
Imam Shafi] 4>, said that a laghw oath is uttered by the tongue unintentionally about the 
past or the future. 
Imam Abu Hanifah dia», said that a laghw oath is what the person taking it presumes to be 
true. In reality it is not true. 
Who have spoken on it at length in the introduction to this chapter. 
SECTION II gil Laat 
| DO NOT TAKE Peo ON OTHERS THAN ALLAH 
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3418. Sayyidunà Abu Hurayrah «sä»; narrated that Allah's Messenger plejas ài gho 
said, “Do not swear by your fathers, not by your mothers, not by idols, and swear 
by Allah only while you are truthful.”2 

n not take a false oath.) 


355 oh fey the bs Ss sias gfe a) bs ot S525 dees s ÉE ol GES (E14) 


(sia Mol grt 545i 
3419. Sayyiduna Ibn Umar «s à „+; narrated that Allah's Messenger ploy a1 ai Le 
said, “If a person swear by anyone other than Allah, then he has associated 
(Partner with Allah).3 
COMMENTARY: If anyone takes a oath on anyone other than Allah believing him to be 
great then he commits polytheism that is conspicuous or if he regards him with greatness 


1 Bukhari # 6663, Abu Dawud # 3254, Muwatta Maalik 22. 5-9 (Nudhur) 
2 Abu Dawud #3248, Nasai # 3769. 
3 Tirmidhi #1540, Abu Dawud # 3251, Musnad Ahmad 6179(2-86) _ 
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and respect as is due only to Allah then he commits. polytheism of the Khafi type 
(concealed type). | 
Generally, people swear on those who are dear to them, like ‘I swear by my son, etc. This 
is a sin even if it may not amount to polytheism. However, if one does it out of an old habit 
and utters it unintentionally, then it is neither sin nor polytheism. 
z< z e, © & z 
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3420. Sayyiduna Buraydah «sà s», narrated that Allah's Messenger pl» yale lo said, 
“Qne who swears by amanah is not among us.” (Amanah is trust or faithfulness.)! 
COMMENTARY: If anyone does not use this word additionally with Allah’s name but 
swears merely on amanah then he will not be counted among the followers, because this is 
one of customs of the people of the Book and falls under ‘oath by other than Allah.’ 
Some people say that amanah means the obligatory duties, like salah (prayer), etc. The 
Prophet el yale Le forbade that one should swear by these prescribed duties. 
In either case, the ulama (Scholars) agree that expiation does not become wajib (obligatory) 
on breaking this oath. 
If anyone swears by amanat Allah, then most ulama (Scholars) maintain that even then no 
expiation is wajib (obliyutory) on breaking the oath. However, Imam Abu Hanifah a u-, 
holds that in this case expiation will be wajib (obligatory) because Amin is a name of Allah 
and amanah, therefore, an attribute. 
We may also say that amantullah refers to the kalimah tawhid. 


ABSOLVING ONESELF FROM ISLAM 
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3421. Sayyiduna Buraydah «s & >, narrated that Allah’s Messenger said that if 
anyone says, “(if I am responsible for it, then) I am free from Islam” and he lies, 
then he will be as he says. But if he speaks the truth, then he will not return to 
Islam safely. (or, soundly, or perfectly).? 

COMMENTARY: The person who says “I am free from Islam” (if I have done or not done 
such-and such) and he lies in saying ‘I have done’ or ‘not done’ then he is absolved of 
Islam. In other words, it is strongly disallowed to swear in this way. | 

If that person has spoken the truth and had really done or not done as he says then too he 
is a sinner because Muslims are forbidden from swearing in this way. 

Shaykh Abdul Haq Dahlawi dt», has classified this oath as mun’aqidah. He classifies the 
hadith (#3410) of Thabit ibn ad-Dahhak « 4,.») too as mun’aqidah, But, Mullah Ali Qari 
ð>; classifies it was ghamus. The complier of this book contends that this hadith may be 
classified in both ways: mun’aqidah and ghamus. 

(Definition of these words have been given in the introductory words of this d 


1 Abu Dawud # 3253, Musnad Ahmad 5-352. 
2 Abu Dawud #3258, Nasai # 3772, Ibn Majah # 2100, Musnad Ahmad 5-355. 


459 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


SOME FORMS OF THE OATHS THE PROPHET pL jadeit do TOOK 
JÓ chdl 3 ieee! 15 shag ole ai De st $325 26 JG Gil oaa ol bE 5 (rery) 
7 « z g 

Galagl ols ela i iis 

3422. Sayyiduna Abu Sa’eed al-Khudriss 4 2, narrated that when Allah’s 

Messengerg! 416,10 wished to emphasize his oath, he would say, “No! By Him in 

Whose hand is the soul of Abu al-Qasim.”! 

COMMENTARY: Abu al-Qasim is the Kunyah of the Prophet gl~ jasle či Lo. 
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3423. Sayyiduna Abu Hurayrah «sà s»; narrated that when Allah’s Messenger took 
an oath, he would say, “No, and I seek forgiveness of Allah.”2 
COMMENTARY: These words resemble an oath. They imply, “If this is not the truth then 
I ask for Allah’s forgiveness.” This is a form of emphasis. 
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3424. Sayyiduna Ibn Umar «sà»; narrated that Allah's Messenger pljas ài sho said, 
“He who swears an oath and includes (the words) ‘insha Allah’ (if Allah will) then 
he would not commit perjury (if he breaks his oath).”5 
COMMENTARY: When one says ‘insha Allah’ then the oath becomes conditional. Hence, 
no question arises of making an expiation on breaking it. 
The same applies to contracts, marriage contracts and dealings. If insha Allah is addea 
with the same breath, when making them, they become conditional. Imam Abu Hanifah 
die) and others hold this view, but Ibn Abbas «să» said that even with the words ‘insha 
Allah’ they would be final and duly contracted, even if spoken without pause or 
intervening words. 
The word used is (j~) mutlasil which means ‘to say insha Allah, without engaging in any 
other speech, immediately after the oath.’ 
If anyone engages himself in any other speech after taking the oath and then says insha 
Allah, then it is called (J.:) (muntasil), separated. 
Mirqat may be seen for other opinions of muttasil. 


1 Abu Dawud # 3264, Musnad Ahmad 3-48. 

2 Abu Dawud #3265, Ibn Majah # 2093, Musnad Ahmad # 2-288. 

3 Tirmidhi # 1516, Abu Dawud #3261, Nasai # 3830, Ibn Majah # 2105, Darimi # 2342, Muwatta malik 
# 10(Nudhur), Musnad Ahmad # 2-10. . 
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3425. Sayyiduna Abu Al-Ahwas ibn Maalik «sà»; narrated on the authority of his 
father that he said (to the Prophet p1- ja4s ài o), “O Messenger of Allah, what do you 
say about my cousin (paternal) who, when I go to him for something (that I need) , 
does not give me anything, and does not treat me kindly? When he needs (anything 
from) me, he comes to me and asks me for something. I have sworn not to give him 
anything and not to treat him kindly.” 
He commanded him to do that which is better (and help him and treat him kindly) 
and make an expiation for his oath. 
According to the version in Ibn Majah, he said, “O Messenger of Allah, my cousin 
comes to me but I swear that I shall give him nothing nor treat him kindly.” He 
said, “Make an expiation for your oath.” 


CHAPTER - IV 
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3426. Sayyiduna Abu an š% s»; and Sayyiduna Ibn Umar «s à >) narrated 
that Allah’s Messenger pjate àt Je said, “Do not make vows, for, a vow removes 
nothing of the decree. And, it only causes something to be spent from the (property 
of the) miser.”2 
COMMENTARY: The concluding words of the hadith, define very delicate difference 
between the generous and the miser in spending in Allah’s path. The former does not need 
a vow to get him to spend while the latter will not part with his money easily, but only 
make it conditional to having his wish fulfilled. The generous walks on the path of 
sacrifice and the miser takes the path of selfishness. 
Some ulama (Scholars) cite this hadith to say that it is makruh (disapproved) to make a 
vow. But Qadi da.) has explained that generally people link a vow to getting something 


1 Nasai #3788, Ibn Majah # 2109, Musnad Ahmad 4-136. 
2 Bukhari # 6609, Muslim # 5-1640, Nasai # 3805, Ibn Majah # 2123, Musnad Ahmad # 2-118. 
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and fulfilling their need (and they spend in Allah’s path with this in mind). The Prophet 
ely ale dt Lo forbade such kind of spending because it is what the niggardly does. The 
generous hastens to spend in Allah’s path and gains nearness to Him and His pleasure. 
The miser will not part with his money unless his selfish ends are met, and he makes a vow 
but decree cannot change because of that. 
Some people say that this hadith disallows making a vow so that one may not be lethargic 
in fulfilling it because to honour it is wajib (obligatory). 

Some others say that the disallowance is to prevent the belief that a vow der Divine 
decree. It is only from this point of view that vows are disallowed. They are- not 
prohibited absolutely. 
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3427. Sayyidah Ayshah 1s è: s2; narrated that Allah's Messenger plesa ài gho said, 
“He who vows to obey Allah (by doing what entails obedience to Him) must obey 
Him. But, he who vows to disobey Allah must not disobey Him” (meaning that he 
should not fulfill the vow). ‘ EOR 
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3428. Sayyiduna Imran ibn TN «sà s»; narrated that Allah's Messenger ate åi sho 

uy Said, “A vow that is a means to disobedience to Allah should not be honoured, 

and so a vow should not be fulfilled to do what one has not power to do.” 

According to another version (in Muslim): “No vow must be taken to disobey Allah.” 
COMMENTARY: | If anyone vows to organize a musical function if his prayer is granted, or 
to please Allah by having a qawwali sung; then it is not allowed to fulfill this vow. Also, 

. no expiation is wajib (obligatory) for not fulfilling the vow. This is to what Imam Maalik 4>; 

4s and Imam Shafi’ 4us-, subscribe, but according to Imam Abu Hanifah dta> expiation for 
this oath is wajib (obligatory), nevertheless. 
The second portion of the hadith says that it is not allowed to fulfill a vow iter something 
which one does not possess or cannot exercise control over it. For example, if a person 
makes a vow to set free a slave who belongs to someone else or to give away something 
that is another’s property, then, because the vow is not correct, it is not binding on him to 
free the slave or give that thing. . 


EXPIATION FOR A VOW 
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3429. Sayyiduna Uqbah ibn Aamir «säi s») narrated that Allah’s Messenger ae äi o 


1 Muslim # 8-1641, Abu Dawud #3316, Ibn Majah # 2124, Darimi # 2337, Musnad Ahmad 4-430. 
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ei, said, “The expiation for a vow is like the expiation for an oath.”1 

COMMENTARY: If anyone does not specify anything when making a vow, saying daily. 

“I make a vow,” then an expiation will be wajib (obligatory) on him. If he takes a vow to fast 

without specifying how many, then it will be wajib (obligatory) on him to fast three days. If 

he takes a vow to give sadaqah (charity) but does not say how much, then it will be wajib 

(obligatory) on him to feed ten people as against sadaqat ul fitr. 


THE PART OF VOW THAT IS IMPOSSIBLE MAY BE LEET OUT 
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3430. Sayyiduna Ibn Abbas «+4!,.», narrated that while the Prophet pl- jale ài Jo was 
delivering a sermon, he beheld a man standing. So, he asked about him. They (the 
sahabahy-¢ ,.2)) said, “He is Abu Israil. He has taken a vow that he would stand 
and not sit and not go into the shade and not speak, but would fast (perpetually).” 
The Prophet gl) 416 di Jo said, “Instruct him to speak, go into the shade, sit and 
complete his fast.”2 
COMMENTARY: The prophet commanded the man to complete that part of his vow as 
was possible for him ,and to give up that which was not possible to do. He was 
commanded to fast as per his vow always because it is necessary to fulfill a vow to obey 
and worship. To fast always is a better deed for one who is able to do it, but this excludes 
the five fasts that are forbidden by shariah. If anyone forms an intention to fast on these 
five days too then it is wajib (obligatory) on him to break these fasts, and according to the 
hanafis it is wajib (obligatory) on him to make an expiation for that. Among the things that it 
was not possible for him to do at all was ‘not to speak.’ According to Shari'ah (divine law), 
it is simply impossible not to speak always because sometimes it is wajib (obligatory) to 
speak. Examples are: recitation of the Qur’an in the salah (prayer), giving a response to the 
greeting (of salaam), to neglect which is a sin. Similarly, it is not within a man’s power to 
never sit and never go in the shade. 
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3431. Sayyiduna Anas «+41,.2, narrated that the Prophet pl+jate sto saw an old man 
being led, supported (on their shoulders) by his two sons. He asked, “What is 


wrong with him?” They (the sahabah (Prophet’s Companions) p¢s ù »,) said, “He 
has taken a vow that he would walk to BaytAllah.” He said, “Allah, the Exalted, has 


1 Muslim # 13-1645, Tirmidhi # 1528, Nasai # 3832. 
2 Bukhari # 6704, Abu Dawud # 3300, Ibn Majah # 2136 
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no need that this man should punish himself,” and he instructed him to side.1 
According to a version in Muslim: 
3432. Sayyiduna Abu Hurayrah «sài»; narrated that he said, “O you shaykh! (old 
man) Ride, for Allah is not in need of (putting) you (to trouble) and of your vow.2 
COMMENTARY: That man was unable to walk because he was feeble and old. This is 
why the Prophet el- jatsà slo instructed him to ride. 
Imam Shafi’I «>, abides by the hadith and says that a person who makes a vow to walk 
and breaks it, to ride, will not have to make an expiation for breaking the vow. 
Imam Abu Hanifah its», says that he will be bound to slaughter an animal (meaning, like a 
sheep) because he is unable to fulfill what he had bound himself to do. Imam Shafi’l a>, 
gave a second verdict similar to it. 
Mazhar ¿m.~ said that the ulama (Scholars) differ on the edict for a man who vows to go to 
BaytAllah on foot. Imam Shafi'i a>; says that if he has the strength to undertake the 
journey then he must walk the distance otherwise he must slaughter an animal towards 
expiation and ride to it. Imam Abu Hanifah 4s», says that whether he is able or unable to 
walk (throughout), he must ride a bast and slaughter an animal. 


PILGRIMAGE WAJIB (OBLIGATORY): According to the Hanafis, if anyone pledges, ‘I 
bind myself to walk to BaytAllah,’ then Hajj (pilgrimage) or umrah becomes wajib 
(obligatory) on him. He may perform one of these based on the intention (he had formed). 
If he pledges, “I bind myself to walk upto the Haram - or up to walk Masjid Haraam,” 
then according to Iman Abu Hanifah s>, pilgrimage is not wajib (obligatory) on him, but 
according to Imam Abu Yusuf à s>) and Imam Muhammad å a>; Hajj (pilgrimage) or 
umrah remains wajib (obligatory) on him. If he says, “I bind myself to go to BaytAllah,” 
then the unanimous verdict is that he is not clear and nothing is wajib (obligatory) on him, 
neither Hajj (pilgrimage) nor umrah. 

If anyone vows to perform Hajj (pilgrimage) on foot, then it is wajib (obligatory) on him to 
walk from his home and use no kind of conveyance till he has performed tawaf ziyarat. 

If a person vows to perform umrah on foot, he must not use any kind of conveyance till he 
has showed his hed (as the final action). 

If one who vows to walk uses a conveyance all through or part of the distance, with or 
without an excuse, then it is wajib (obligatory) on him to make a sadaqah (charity) 
equivalent to the price of a goat. 


ARE HEIRS LIABLE TO FULFILL VOW OF PREDECESSOR 
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3433. Sayyiduna Ibn Abbas «sù»; narrated that (Sayyiduna) sa’d ibn Ubadah a>, 
requested the Prophet pl jaJe4i_ to for an edict about a vow that his mother had taken 


but had died before fulfilling it. He pronounced the edict for him that he should 
fulfill the vow on her behalf.’ 


1 Bukhari # 1865, Muslim # 9-1642, Nasai # 3854, Musnad Ahmad 3-114. 
2 Muslim # 1-1643, Ibn Majah # 2135 
3 Bukhari # 6698, Muslim # 1-1638, Tirmidhi # 1546, Nasai # 3817, Ibn Majah # 2132, Musnad Ahmad 1-370. 
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COMMENTARY: The ulama (Scholars) have different views on the nature of the vow 
taken by the mother of Sayyidiuna Sa’d «s ð s»; She may have not specified it, or 
vowed to fast, or to set a slave free or to make a sadaqah (charity). According to the 
version in daraqutni, the Prophet plu jaded. uo instructed Sa’d «sà 2; “Provide water to 
drink on her behalf.” 

The majority of the scholars say that if anyone takes a vow but dies before fulfilling it, then 
his heirs are not bound to: honour it on his behalf, if it is for something other than a 
monetary pledge. Also, if he had vowed to make a monetary contribution but had left 
nothing behind then too it is not wajib (obligatory) on the heirs to fulfill the vow. However, 
if they honour it, that is mustahab (desirable). 

The Zawahir say, however, that it is wajib (obligatory) on the heirs to fulfill the vow basing 
their verdict on this hadith. Most of the ulama (Scholars) contend that the heir has not 
made the vow wajib (obligatory) on himself so he is not liable to fulfill it. It will only be 
mustahab (desirable) for him to fulfill it. As for this hadith, it does not make it wajib 
(obligatory), Secondly, it is possible that the mother or Sayyiduna Sa’ das !_.») may have 
left a legacy and he could have been commanded by the Prophet's pt- jate äi Le command 
to do it voluntarily. 
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3434. Sayyiduna Ka’b ibn Maalik «sä >»; narrated that he submitted, “O Messenger - 

of Allah a perfect repentance from me demands of me that I should give away all 

my property as sadaqah (charity) for Allah and His Messenger.” There upon, 

Allah’s Messenger plus 4c ai J said, “Keep with you some of your property. That 

will be better for your.” He submitted, “I withhold the share that I had received a at 
. Khaybar” (of the booty of war).! 


COMMENTARY: When the Prophet Ae sads à slo advanced with his army to the battle of 
tabuk, three of the sahabah (Prophet's Companions) pos a 2) did not accompany him. 
They were: Ka'b «sài s», Murarah ibn Rabi a>; and Hilal ibn Umayyah. 

When he returned, he was very displeased with them and he instructed everyone to refrain 
from speaking to them. They were very worried and repentance was accepted after some 
days and this verse was revealed pardoning them: 

ays 1,814 aah I És 
{And (He relented) towards the three who were left behind.} (9: 118) 
In gratitude thereof and to make his repentance perfect, Ka'b ibn Maalik asà»; offered all 


1 Bukhari # 6690, Muslim # 53,-2769, Tirmidhi # 3102, Nasai # 3836, Musnad Ahmad 3—454, Abu 
Dawud # 3317. 
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his property tc-wards sadagah (charity) in Allah’s name. He was instructed to retain some 
of it for himse!f. The meaning was that he should keep two-thirds of his property with 
himself and giv e away one-third towards charity. 

The Prophet plyatea Le did not allow him to give away everything because he might need 
some for himself and then find it difficult to endure. The Prophet plated) lo always kept 
the interest of all concerned in mind before giving any command. 


Apart from this example of Ka'b «s àl s», there also is the example of Abu Bakr «s à g»). 
When he too brought all his property and presented it to the Prophet pl- jase àt 4o once, he 
did not forbid him to do that because his nature was entirely different. We cannot even 
imagine in the least at how high a degree of patience and trust in Allah he was. He was 
pleased at Allah’s pleasure. Howsoever difficult the circumstances, he was a paragon of 
patience and reliance on Allah. 

The complier of Mishkat has placed this hadith in this chapter of his book because 
Ka’b’s «sà»; saying resembles a vow that he had made something wajib (obligatory) on 
himself though it was not binding on him in the peculiar circumstances (when his 
repentance was accepted).! 


SECTION II ci andi 
VOW TO SIN SHOULD NOT BE FULFILLED 
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3435. Sayyidah Ayshah 'ų:s äi») narrated that Allah’s Messenger i) 4) Jo said, 
“There is no vow of disobedience (to Allah), and the expiation for it is as the 
expiation for an oath.”? 
COMMENTARY: See hadith # 2427, 2428. As regards expiation, Imam Abu Hanifah dtu, 
goes by this hadith. Imam Sahfi’I #«.>, holds that no expiation is liable. 


EXPIATION FOR UNSPECIFIED VOW 
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3436. Sayyiduna Ibn Abbas «sä»; narrated that Allah's Messenger pl ;aea) Lo said, 
“If anyone takes a vow but does not specify it (whether he will fast or give sadaqah 
(charity)), then the expiation for it as the expiation for an oath (when it is broken). 
If anyone takes a vow to be disobedient (or sinful), then (it must not be fulfilled 
and) the expiation for it is as the expiation for an oath. If anyone takes a vow to do 
something beyond his power, then the expiation for it is as the expiation for an 


1 See Tirmidhi V2 P 334 Hadith # 3113for a fuller hadith and Ka’b’s account. (Darul Isha’at, Karachi) 
2 Tirmidhi # 1529, Abu Dawud # 3290, 3292, Nasai # 3834, Musnad Ahmad 6-247. 
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oath. And, if anyone takes a vow which he can fulfill then he must fulfill it.“ 
Some narrators make it mawquf at Ibn Abbasasai,»,. 
COMMENTARY: The unspecified vow is when he says simply. “I take a vow.” 
ONLY THE VOW THAT IS LAWFUL 
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3437. Sayyiduna Thabit ibn Dahhak « 4») narrated that in the time of Allah’s 
Messenger gle a} do a man took a vow to slaughter camels at Buwanah (a low- 
lying area in Makkah). He came to Allah's Messenger lea). and informed him 
(of his vow). Allah’s Messenger plus ae ài o asked (the Sahabah (Prophets 
Companions) 4+ 4.2) around him), “Was there an idol there during the jahiliyah 
(ignorance period) that was being worshipped?” The Sahabah (Prophets 
Companions) ¢+¢¢4,.2, said, “No!” Then he asked, “Was any of their festivals being 
observed there (then)?” They submitted, “No.” So, Allah’s Messenger pyc a Le 
said to the man, “Fulfill your vow. Indeed, a vow calling for disobedience to Allah 
must not be fulfilled, and so not that over which the son of Aadam has no control.”2 
COMMENTARY: If there had been an idol at the place or any kind of festival was being 
organized there during the jahiliyah (ignorance period) then the man would not have been 
given permission to slaughter camels there lest it resemble the offerings of the idol 
worshippers. 


VOW TO BEAT THE DUFF (TAMBOURINE) 


“a 2 237? 924724 


7 b z se 7 wu 224 2z 2 
le A A555 Sh J 3255 ZIG 854) 2 ods FE al bE cabs 5 pe UES (WEYA) 


ga 


? 
wpe 


Pa “ w Ss 


Tē Z on 27 7 2%te 2 Paseo aiiaciless| Nee 4 32 aa 3 , ù 2 oe a 
HE bs 5 i 25555 IG 0355 5155 351558) 8195 E55 Gil SE GUL 2115 Be 


2 9 2 


Sozh Hold sl be 355 ESI BL, 26 Js SB atoll Jal 5 ds 2 Rs 1385 


O Anp A 4 > cag 


af fad 


3438. Sayyiduna Amr ibn Shu'ayb 4 «-, narrated from his father that his 
grandfather (Abdullah ibn Amr «+ 4 s») said that a women submitted. “O 
Messenger of Allah, I have taken a vow to beat a duff before you (when you return 
after waging jihad).” He said, “Fulfill your vow.” 

The version of Razin has that he (Abdullah) said that the woman submitted (also), 
“And, I have taken a vow to make a sacrifice at such-and-such a place where people 
used to slaughter during the jahiliyah (ignorance period).” He asked, “Was there at 
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1 Abu Dawud # 3322, Ibn Majah # 2128 
2 Abu Dawud # 3313 
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that place any of the idols worshipped during the jahiliyah (ignorance period)?” 
She said, “No.” He asked, “Was there any of their festivals observed?” She said 
”No.” He said, “Fulfill your vow.” 
COMMENTARY: This hadith informs us that it is permitted to play the tambourine. Those 
authorities, who say that a vow must be for something relating to obedience, say that this 
woman expressed her sentiments of belief and love. She awaited the safe return of the 
Prophet gl- jasle äi sho from jihad when she vowed to beat the duff. Hence, that, too, was a 
kind of obedience. 


SADAQAH (CHARITY) OF NOT MORE THAN ONE-THIRD PROPERTY 
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3439. Sayyiduna Abu Lubabah usäi s»; satrated that he submitted to the Prophet „Mo 
eluate at, “My repentance I hope to make perfect by abandoning the house of my 
people where I had committed sin and by giving away all my property towards 
sadaqah (charity).” He said, “It will be enough for you to give one-third (as 
sadaqah (charity)).”? 
COMMENTARY: The case of Sayyiduna Abu Lubabah «sà»; was an amazing incident in 
Islamic history. It is lesson-bearing and unique. 
The Prophet el.yate aie had besieged the Banu Qurayzah, a tribe of the Jews. They sent 
message to him that he should send his companion Abu Lubabah «sài»; to them so that 
they might consult him. 
The Prophet plated bo agreed to their request and sent Abu Lubabah usà s>) to them. 
When they saw him, all their men and women, old and young began to weep and sob 
before him. Seeing that, Abu Lubabah «s à „2; was moved and he felt pity for them. 
They asked him, “If we obey the command of Muhammad and surrender ourselves 
him, how will he treat us?” In reply, he put his hand to his throat to suggest that they 
would be killed. 
Abu Lubabah «s %& s»; said, “I had barely done that and not yet taken a step from there 
when I felt remorse. I repented saying to myself, ‘You have committed treachery with 
Allah and His Messenger pl sileai! Lo, 
Then, this verse was revealed: 
BXSAT Ss J p21 sab 338 Vi stata 
{O you who believe! uae not (the promise of) Allah and the Messenger, and 
violate (not) the trusts (amongst) yourselves...} (8: 27) (the promise of Allah and His 
Messenger pl sled lo is their message and commands.) 
Abu Lubabah «s à»; was terribly upset. It was as though his heart and mind had been 
struck by a bolt. Completely restless, and as though insane, he came to the Masjid Nabawi 


and tied himself to a pillar of the mosque. He declared that food and drink was forbidden 
to him till he made a repentance and Allah accepted it from him. As the time of salah 


1 Abu Dawud # 3312 
2 Razin, Abu Dawud # 1319, Muwatta Maalik # 16(Nudhur) Musnad Ahmad 3-502 
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(prayer) drew near, his son would come and unite him. When he finished praying, he 
would again tie his hands. People would advise him to release himself but he would say, 
“No. Not until Allah's Messenger pl yateai lo united me with his hands.” | 

He remained in that condition for seven days when he swooned and fell down. Allah then 
accepted his repentance and the people informed him of that, but he insisted that he would 
not undo himself unless Allah’s Messenger ¢lj4J¢4, do untied him with his hands. So, the 
Prophet el. sated Lo ceme and undid the knots to release him. 

It was at this moment that Abu Lubabah «as 4.2, submitted that he felt that he must 
dispossess himself of all his wealth and property for his repentance to be perfect. He 
included his ancestral home that was among the Banu Qurayzah. He wished to move 
far away from the place where the devil had tempted and misled him. He had 
sympathized with the Banu Qurayzah because his family was among them and he had 
his properties there. 

The hadith does not say what the Prophet ya ai Lo said about abandoning his home. 
Perhaps, he let him do it. As for his property, the Prophet plwyaje a! J instructed him to 
give one third as charity. That was enough to get him his ambition. (The account as in the 
Siratur Rasul by Ibn Kathir is appended as a supplement at the end of this chapter.) 


VOW TO OFFER SALAH (PRAYER) AT BAYT UL MUQADDAS BUT COULD NOT 
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3440. Sayyiduna Jabir ibn Abdullah «s # 2, narrated that, on the day of the 
Conquest (of Makkah), a man got up and submitted, “O Messenger of Allah, I had 
vowed to Allah, Mighty and Glorious, that if Allah grants you victory over Makkah, 
I shall offer two raka'at salah (prayer) in Bayt ul-Muqaddis.” He said, “Offer here, 
at this place.” (He meant: the Masjid Haram where it is better to offer salah 
(prayer) and easier than going all the way there.) Then he repeated (the question) to 
him and he said again, “offer here, at this place!” Then he repeated again (the 
question) to him and he said, “As you please!” 
(If you wish you may go there.) 
COMMENTARY: It is stated in Sharah us-Sunnah (Prophet's pl+y sje ai Jo practice) that if 
anyone takes a vow to offer salah (prayer) in Masjid Nabawi but offers it in Masjid Haram 
then his vow will be fulfilled. But, if he offers it in Masjid Haram then his vow will be 
fulfilled. But, if he offers it in Masjid Aqsa, meaning Bayt ul-Maqdis then his vow will 
remain unfulfilled. If anyone takes a vow to offer salah (prayer) in Masjid Aqsa but offers 
the salah (prayer) in Masjid Haram or Masjid Nabawi then his vow will be fulfilled. 
In other words, if a vow is taken to offer salah (prayer) at some place and then the salah 
(prayer) is offered at a place more excellent than that then the voiv will have been fulfilled. 
The Hanafis say, however, that even if he offers salah (prayer) at a place less excellent than 
that, his vow will have been fulfilled. 


1 Abu Dawud # 3305, Darimi # 2339, Musnad Ahmad 3-363. 


469 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


IF PART OF VOW IS IMPOSSIBLE 
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3441. Sayyiduna Ibn Abbas narrated that the sister of Uaqbah ibn Aamir «+ i >) 
took a vow to perform Hajj (pilgrimage) on foot but she did not have the strength to 
do it. So, Allah’s Messenger p~ jade àl Le said (to Uqbah «säi s»), “Surely, Allah does 
not need that your sister walk. So; she must ride (when she cannot walk) and (by 
way of an expiation) she should sacrifice a badanah.” (The Hanafis say that a 
badanah is a camel or a cow but the Shafi’is say that it is a camel.) 
According to another version the Prophet ¢l+)4¢ 4) Lo commanded her, “Ride and 
offer the hady.” (sacrificial animals) 
And yet another version has that the Prophet ¢l~j4J¢4 lo said, “Surely, Allah will not 
reward your sister for the hardship to which she subjects herself. So, let her perform 
the pilgrimage riding (when she cannot walk) and make an expiation for her oath.”! 
COMMENTARY: Hady is the animal that is sent to Haram to be sacrificed. The smallest of 
it is a goat and the best of it is a badanah (camel or cow). 
The command to sacrifice a badanah is mustahab (desirable). 
Qadi àa; said that to perform Hajj (pilgrimage) on foot is a form of obedience, so it is 
wajib (obligatory) to fulfill a vow to do that, and this includes every such deed that one 
is not allowed to neglect, unless one is unable to do it. Hence, a fidyah (or expiation) 
becomes wajib (obligatory) when it is neglected or omitted. However, opinions differ on 
the animal that it is wajib (obligatory) to offer as an expiation. Sayyiduna Ali «+a ,», 
goes by this hadith and says that a badanah is wajib (obligatory). Some others say that ıt 
is like over crossing the miqat when it is wajib (obligatory) to sacrifice a goat, so in this 
case too a goat becomes wajib (obligatory), and they hold that the badanah mentioned in 
this hadith is mustahab (desirable) to sacrifice. Imam Maalik >), agrees with this 
opinion and Imam Shafi’i #142, also agrees with it. 
The words ‘make an expiation for your oath’ are more correctly interpreted to mean expiation 
for jinayah(it»5 44s) meaning ‘for an offence.’ And, it is a hady, or fasting instead of hady. The 
expiation is interpreted in this case to reconcile this hadith with the others. In short, in this 
hadith, ‘the expiation for an oath’ does not mean the expiation for breaking an oath. 
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3442. Sayyiduna Abdullah ibn Maalik äa>, narrated that (Sayyiduna) Uqbah ibn 


1 Abu Dawud # 3303, 3304, Darimi # 2335, Musnad Ahmad 1-253 
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Aamir «s à 2) asked the Prophet pjate ài about a sister of his who had taken a 
vow to perform Hajj (pilgrimage) on foot, barefooted and bareheaded. He said. 
“Command her to cover her head and to ride, and to fast three days.”! 
COMMENTARY: A womar’s hair on the head are part of her satr (private parts) meaning, 
the portion of the body that must be covered at all times, it being wajib (obligatory) to do so. 
It is a sin to bare the head. 
He also commanded her to ride because she was unable to walk. She had imposed on 
herself tremendous hardship. 
The previous hadith mentions hady so, here, it might imply that if she is unable to offer a 
hady (meaning, sacrifice an animal) then she must fast three days. 
Or, he commanded her to fast because there are many kinds of an expiation and he merely 
named one of them, so, if anyone is unable to observe the other kinds, he must fast three days. 
As for the fasts, if they are by way of expiation then it is wajib (obligatory) to fast on three 
successive days. In other cases, one may fast as one chooses. 
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3443. Sa’eed ibn Musayyib «s à») narrated that two brothers who were of the 
ansars inherited from someone (but had not divided the inheritance). One of them 
asked the other for his portion from it. He said, “If you repeat and ask me again for 
your portion, (I take a vow that) all my property will be spent on the Ka’bah is in no 
need of your property that you take a vow for it). Make an expiation for your oath 
(which you made wajib (obligatory) on yourself through the vow) and speak to your 
brother (concerning) the sharing of the inheritance and meet his demand), for, I had 
heard Allah’s Messenger say, “It is not wajib (obligatory) on you to fulfill this oath 
(or vow), nor to take a vow to disobey the Lord, or to sever ties of kinship, or about 
something over which one has no control.” (It is wajib (obligatory) to make an 
expiation for a vow that is not fulfilled for such reasons.)? 

COMMENTARY: The words in the Arabic text are (4-S'-u,) (ritaj ul Ka'bah). The literal 

meaning of these words is ‘the door of the Ka'bah.’ Ritaj is used for a main or large gate. 

Here, however, to phrase stands for the Ka'bah itself. 


SECTION II ¿Jón Ladi 
VOWS - THE LAWFUL & THE UNLAWFUL 
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1 Tirmidhi # 1549, Abu Dawud # 3293, Nasai # 3815, Ibn Majah # 2124, Darimi # 2334, Musnad 
Ahmad 4-149. 
2 Abu Dawud # 3272 
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3444. Sayyiduna Imran ibn Husayn «+4,,», narrated: I heard Allah’s Messenger 
esad ait say, “Vows are of two kinds. (They are: ) If a person vows to obey (and 
worship Allah) then it is purely for Allah, so it (is wajib (obligatory) and) must be 
fulfilled. And if a person vows to do an act of disobedience then it is for the devil 


and it must not be fulfilled, but atonement must be made for it like an atonement 
for breaking the oath.”! 
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3445. Sayyiduna Muhammad ibn al-Muntashir 414.>) narrated that a man vowed that 
he would slaughter himself if Allah saved him from his enemy. (when he was 
delivered from them,) he asked Ibn Abbas«+ai,,», and he advised him to ask Masruq 
àaa>; (who was a tabi’i). So, he asked him and he said, “Do not slaughter yourself, 
for, if you are a believer, you will be slaying a believing soul, and if you are a 
disbeliever, you will be hastening yourself to hell. (The ruling is that you) buy a 
ram and slaughter it (for the poor). Indeed, (Sayyiduna) Ishaq e%t«Je was better 
than you and he was replaced (ransomed) with a ram.” Then he (the man) in 
formed Ibn Abbas «s à») (about it) and he said, “This is how I had intended to 
enlighten you.”2 
COMMENTARY: Masrugq 4iu>, ibn Ajda was a top-ranking tabi’i. He was a great scholar 
and a juiist. Murrah ibn Sharahbil à>, said that no Hamdani woman ever gave birth to a 
dutiful son like Masruq åa>,. He had embraced Islam before the death of the Prophet auc 
esas but was unable to come to his presence. But, he acquired knowledge from the four 
caliphs and from Sayyidah Ayshah ts 41.2). This is why Ibn Abbas «+ 4i_.2, directed that 
man to consult Masruq å>, though he himself was a great scholar. 
In this way, not only is the excellence of Masruq 4i «>, known but also the carefulness, 
patience and honesty of Ibn Abbas «sà»; is highlighted. 
The man mentioned in the hadith would have been disgraced if he had succumbed to an 
enemy and that would have been terrible for him. He was not afraid of death, so he 
beseeched Allah to relieve him of the enemy’s threat. However, he was not aware that 
killing oneself was worse than that and unlawful too. 


1 Nasai # 3845 
2 Razin. 
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Masruq àaa>, made him realize that if he killed himself, he would be killing a believer. The 
Quran says about it: 


2 z 3.5 
hia, BN biT 1 ghees Ys 
{And kill not yourselves...} (4: 29) 
ES Eafe JE SAs 
{Whose slays a believer of set purpose...} (4: 93) 

And those who kill believers are warned of hell. 
As for a disbeliever, his death would take him to hell. So, if he survives, there is a 
possibility of his being guided to Islam. 
In either case, his killing himself was illegal and senseless. 
The hadith speaks of a ram being slaughtered to ransom sayyiduna Ishaq eAiate. Some 
ulama (Scholars) say that Prophet Ibrahim p>iate had dreamt of Prophet Ishaq Aade as 
the son he was sacrificing. But, the better known and correct opinion is that Prophet 
Ibrahim e%JuJe had dreamt that he should sacrifice Prophet Isma’il ahdas. 
Jalaluddin Suyuti «14>, has explained that the peoples of the Book have made grave 
changes about this event and have lied. The earlier heavenly Books had the name Isma’il 
and they have removed it and introduced Ishaq. 
Durr Mukhtar writes that if anyone takes a vow to sacrifice his son then he will have to 
follow the event of Prophet Ibrahim pXJiate and it will be wajib (obligatory) orr him to 
slaughter a goat. But, Imam Abu Yusuf dta>, and Imam Shafi’i da», say that this kind of a 
vow is absurd. Similarly, a vow to kill oneself or one’s own slave is absurd. ‘Jn the other 
hand, Imam Muhammad 4i4-, hold that it will be wajib (obligatory) to slaughter a goat in 
such cases. 
If anyone takes a vow to slaughter one’s father, grand-father or mother, then the ulama 
(Scholars) say unanimously that the vow is laghw (absurd or thoughtless). 
The following is an extract from siratun Nabi pl- jale ài Lo (Life of Prophet Muhammad ši se 
esate) by Ibn Kathir (published by Darul Isha’at Karachi pp 408-409 and 581.) It is about 
Abu Lubabah «+ai,.2 


ABU LUBABAH 

When they (the Banu Qurayzah) found the siege unbearable they called Abu Lubabah ibn 
Abdul Munzir who was their ally. He said, “Only when Allah's Messenger ploy ale aii lo 
permits me will I meet you”’ and he gave him permission to go. When he went there they 
wept before him and asked him. “What do you suggest? We are not even able to fight 
Allah's Messenger lus ale a Jo. “He pointed with his hand to his throat to say that they 
would be executed. Then he was very sorry for having said that. He realized that he was 
involved in a trail. He said, “By Allah will not go to Allah’s Messenger eluate at to till I 
make a sincere repentance.” He came straight to a pillar there. He remained in that state 
for about twenty days. Here Allah's Messenger pluyaJe at Je enquired about him and was 
informed what he had done. He said. “After having gone he put to trail. If he had come to 
me straightaway then I would have sought forgiveness for him, but since he has decided 
for himself. I will not release him till Allah gives the judgment for him. 
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KA‘B’S FAILURE 
According to Ibn Ishaq, Allah’s Messenger ply ate ai lo encamped it the well Ana and 
besieged them for twenty five days. They were tired after all. Hence, Ka’b ibn Asad their 
chief proposed to them that they should adopt one of three options: 

1. We should obey this Prophet and confirm his religion. Indeed, he is a 
Prophet whose characteristics are found in our books. Then we will save 
our life and property. The people said that they would not give up Torah 
or change the religion. 

2. Let us kill our women and children and thus have no anxiety behind so 
that we can take the swords and attack Muhammad and his Companions. 
If we are killed there is nothing for us to worry about, but if we succeed 
then, indeed we will get other wives and children. They said that they 
would not kill the innocent people to enjoy life afterwards. 

3. Then, today is Saturday night. Perhaps, Muhammad gl~ jasle äi Ae and his 
companions «s ð „+; are off-guard. Come, let us attack them. We might 
take them unaware and win the battle. However, they were unwilling to 
violate the Sabbath. 

They knew that whoever had done that before them was transfigured. Ka'b said, 

“You are very foolish and none of you has spent even one night in intelligence.” 

It was then that they had requested that Abu Lubabah «să», should be sent to them. They 
had to consult him. We have seen easier what happened after that Ibn Hisham said that 
Allah revealed concerning him: 
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{O you who believe betray not Allah and the Messenger, nor betray your trusts, 
while you know.} (8: 27) 
Ibn Hisham said that he was tied to the pillar for six nights. His wife would come and 
untie him for prayers after which he was re-tied to the pillar. Finally his repentance was 
accepted and this verse was revealed: 


BS gis alts pace ts 25 hs ki Lab AY «ge 82 558s 

{And (there are) others whe await Allah’s commandment, whether He chastises 

them or He relents towards them. And Allah’s knower, Wise.} (9: 106) 
However, Musa Ibn Uqbah said that he was bound there for twenty nights. 

IN UMM SALMAH’S as4i,.2, HOME 
While the Prophet pl- jade ai Je was in Sayyidah Umm Salamah’s y+ 41.2, home, he learnt 
that Allah had accepted Abu Lubabah’s ««di,,», repentance. He smiled and told her why he 
had smiled. She requested to be allowed to convey the tidings to him and he consented. 
So, she gave him the glad tidings and all people rushed to congratulate him and give him 
freedom but he said, “By Allah! His Messenger will untie me with his hands.” So, when 
he came for the salah (prayer) of Fajr, he set him free. 
Another extract: 
ABU LUBABAH «säi g>) 

Sa’eed ibn Musayyab, Mujahid and Ibn Ishaq have mentioned in the account of Banu 
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Qurayzah that Abu Lubabah «+...» had bound himself to a pillar till is repentance was 
accepted. Again, he stayed behind in the Battle of Tabuk and tied himself again to a pillar. 
Allah accepted his repentance and he decided to sive away all his wealth in charity. The 
Prophet ply al at Je advised him to give only one-third of that. The verse 9: 102 was 
revealed about him. I hereafter, he only acted sincerely. 

I believe that the named-authorities have not mentioned other people because Abu 
Lubabah «s ð 2»; may have been their chief. This is inferred from Ibn Abbas’ «s äs»; 
account. 
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BOOK - XV 
QISAS elastics 
RETALIATION 


In the terminology of Shari'ah (divine law), qisas implies: ‘taking the life of the murderer.’ 
If anyone has killed someone unjustly, then qisas is to kill him against the murdered. 

The word is derived from (V3) and (.<<3)(qis and qisas), the literal meaning of which is ‘to 
follow someone.’(1) To track, to trace. The guardian of the murdered person follows the 
murderer to kill him in retaliation for the murdered. This is why to take the life of the 
murderer is called qisas. 

(otetsi)(qisasat) means ‘equlaity.’ It is in the sense that when the murderer is killed in 
revenge for the murdered then the guardian gets even with the murderer, or the murdered 
and the murderer are quits with one another. 

In qisas the murderer is treated in the same way as the murderer had treated the murdered. 


SECTION I Ji judi 
BLOOD OF MUSLIM IS SACRED 
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3446. Sayyiduna Abdullah ibn Mas’ud «+41,» narrated that Allah’s Messenger åt o 
jade said, “It is not lawful to shed the blood of a Muslim who testifies that there is 
no God but Allah and that I am Allah’s Messenger, except for one of three things: 
(i) life for life (which is retaliation but according to the laws of Shari'ah (divine 
law)), (ii) a married man (responsible and free) who commits fornication, and (iii) a 
person who abandons his religion and deserts the community.”! 

COMMENTARY: The Muslim is defined as one who testifies to Allah’s unity and to 

Prophet Muhammad’s ol jade ăi Lo messengership. Anyone who simply recites the Kalimah 

shahadah (the words of testimony) is one whose blood is sacred and so unlawful to shed. 

If anyone who is not a Muslim, or who was not known to be a Muslim, merely gives a verbal 

testimony of Allah’s unity and the messengership of Prophet Muhammad lu sated o, then it 

is unlawful to shed his blood unjustly in the same way as of any known Muslim. 

The gist of the hadith is that it is never allowed to shed blood of a Muslim unless one of 

these three reasons is found. 
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1 Bukhari # 6878, Muslim # 25-1676. 
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(i) If a Muslim kills his Muslim brother unjustly then the principle of ‘life for 
life’ will apply. 
(ii) If a married Muslim who is responsible and free commits fornication then 
he is stoned to death. And, 
(iii) If a Muslim apostates then he is killed. 
‘The words in the hadith ‘and deserts the community’ emphasize the preceding words. If 
anyone apostates verbally, by deeds and by belief and so abandons Islam because of which 
he separates from the body of the Muslims then it is wajib (obligatory) to kill him unless he 
repents from his apostasy. The hadith mentions him as a Muslim because of his orginal 
outward appearance. It must be known that if a woman apostates then according to the 
Hanafis, she must not be killed. 


MURDERER DEPRIVES HIMSELF OF DIVINE MERCY 
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3447. Sayyiduna Ibn Umar «sà s2; narrated that Allah’s Messenger ijade ài slo said, 

“A believer does not cease to remain in the wide confines of his religion till he 

sheds anyone’s blood unjustly.”! 
COMMENTARY: While every kind of sin and evil heads to a man’s downfall in relivion 
and manners and earns him Allah wrath, this hadith ermphasizes that when he kills anyone 
unjustly, he comes out of the sphere of Allah’s mercy. He then joins those wlio ‘iave .io 
hope of the mercy of Allah. 

RECKONING WILL BEGIN WITH BLOOD SHED 
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3448. Sayyiduna Abdullah ibn Mas'ud «să», narrated that Allah’s Messenger ài o 
esas said, “The first thing for which reckoning will take place of the people on the 
day of resurrection will be blood shed.? 
COMMENTARY: Of the rights of fellow men, the first thing that will be taken into account 
and brought for judgment will be killing others. And, of the rights of Allah, the first thing 
to be judged will be salah (prayer). The more correct way to say this is that the first of the 
forbidden things to be judged on the day of resurrection will be bloodshed and of the 
prescribed things to be done will be salah (prayer). 


RECITER OF KALIMAH MAY NOT BE KILLED 
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1 Bukhari # 6862. 
2 Bukhari # 6864, Muslim # 28-1678. 
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3449. Sayyiduna Miqdad ibn Al-Aswad as 4 .», narrated that he asked, “O 
Messenger of Allah, what do you say: if I meet a disbeliever and we being to 
grapple one another and he strikes a hand of mine with his sword severing it, then 
he retreats to a tree for refuge from me and says, ‘I have submitted myself to Allah’ 
(or, ‘Iam a Muslim for Allah’s sake’)” - and, according to another version: “Just as 
I intend to kill him, he utters ‘there is no God but Allah’ (4)¥14¥) - shall I kill him 
after he utters these words?” He said, “Do not kill him.’ But, he pleaded, “O 
Messenger of Allah, he did sever one of my hands.” Allah’s Messenger pi- jade ăi go 
said, “Do not kill him. If you kill him, then he will gain the place which you were 
occupying before killing him, and you will go down to the place which he was 
occupying before he spoke the Kalimah (or the testimony that he made).”! 
COMMENTARY: The Prophet's plujal či Lo words meant: “If you kill him after he recites 
the Kalimah (ùJ j= )te20a'isty) - there is no God but Allah) then just as you were innocent of 
killing before killing him, he becomes innocent of bloodshed after embracing Islam. And, 
you would take his place and would become ‘not innocent of blood.’” Or, formerly, it was 
allowed to kill him, but not now. And it would be correct to kill you! 
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3450. Sayyiduna Usamah ibn Zayd «sål», narrated that Allah's Messenger as äi o 
v- sent them to some people of (the tribe) Juhaynah (to fight them). (And, Usamah 
as ai.) said: ) I came upon one of them and was about to strike him with the spear 
when he declared (äi) there is no God but Allah). But, I pierced him with the 
spear and killed him. Then when I came to the Prophet pjate äi o, I informed him 
(about it) and he asked, “Did you kill him after he did testify that there is no God 
but Allah?” I said, “O Messenger of Allah, he did that as an excuse to protect 
himself.” He asked, “Then why did you not split his heart?” (and see).? 
3451. The version of Jundub ibn Abdullah Bajali +s ä& +; is that Allah’s Messenger 
pln yale ait de asked, “How will you cope with («¥1414) (the testimony) when it comes 


| Bukhari # 6865, Muslim # 95-155. 
2 Bukhari # 6872, Muslim # 96-158. 


478 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


(to you) on the day of resurrection?” (on behalf of him to contend with you?) He 

spoke these words very often.! 
COMMENTARY: When Sayyiduna Usamah « 4 .,», said that the man had recited the 
kalimah to save his skin, the Prophet elu sale) do asked him, “Why did you not find out what 
he had in his heart? You ought to have seen what his intentions were? You could not do 
that, so you should have gone by the apparent. The man’s reciting the Kalimah was enough. 
However, bloodwit was not binding on Usamah because he had erred in ijtihad (extracting 
rulling of Islamic law). 


DO NOT KILL ONE WHO IS PROTECTED 
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3452. Sayyiduna Abdullah ibn Amr «sàs», narrated that Allah’s Messenger glu sled} ho 
said, “He who kills anyone under a treaty of protection will not perceive the fragrance 
of paradise though its odour may be perceived at a distance of forty years journey.”? 

COMMENTARY: The Arabic text has the word muahid. He is disbeliever who has 
covenanted with the ruler of the Islamic territory not to engage in hostilities. He may be a 
dhimmi or otherwise. 

This hadith says of the fragrance of paradise that it is perceived to a distance of forty 
years. But, there are other ahadith that give different years: seventy, one hundred, five 
hundred and one thousand years. It seems that they depend on people, deeds and ranks. 
Thus, in the place of gathering, some people will get the odour from a distance of one 
thousand years, some five hundred years, some one hundred years some seventy years 
and some forty years. 

Moreover, these numbers do not mean to restrict the limit. They simply show the length to 
which the smell will reach. Besides, if anyone does not perceive its fragrance then it does 
not follow that the person will never sense it. Only in the beginning, he will not get it but 
after the ones near and dear to Allah and the scholars get it, he will perceive it. 

This hadith severely condemns the killing of a person who is under a treaty of protection. 


SUICIDE SEVERELY PUNISHABLE ACT 
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3453. Sayyiduna Abu Hurayrah «sà», narrated that Allah's Messenger pL- jale ài dv 
said, “He who flings himself down from a mountain and so kills himself will 
continue to be flung down in hell-fire and will abide therein for ever and ever. He 


1 Muslim # 97-160. 
2 Bukhari # 3166, Ibn Majah # 2686. 
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who sips poison and so commits suicide will have his poison in his hand and will 
sip it for ever and ever in the fire of hell. He who slays himself with a piece of iron 
(like a knife) will have that weapon in his hand and with it he will stab himself in 
the belly in the fire of hell for ever and ever. (He will abide therein forever.)! 
COMMENTARY: The words (\.u+) and (iu!) and (bv) are synonyms used for emphasis, 
meaning forever, always. 
The hadith says that if a person commits suicide in this world with anything then he will be 
punished with the same thing in the hereafter forever. Of course, this applies to those who 
do it with the conviction that suicide is lawful. So, they will be punished for ever and ever. 
Or, it could mean that they who commit suicide will suffer punishment for a long time. 
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3454. Sayyiduna Abu Hurayrah «sà +) narrated that Allah's Messenger gt jasde äi Lo 


said, “He who strangles himself (to commit suicide) will strangle himself in hell 
too. He who stabs himself wiih a spear will spear himself in hell too.”2 
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3455. Sayyiduna Jundub ibn Abdullah «säi s»; narrated that Allah's Messenger ùi o 
rja said, “Among those who were before you was a man who suffered a wound 
(some how) by he had little patience to endure it (the pain seemingly unbearable to 
him). He took a knife and cut off the (wounded) hand. The blood did not stop 
flowing out till he died. Allah, the Exalted, said, ‘My slave strove to be first ahead 
of me in taking his life (and killed himself). So, I have forbidden to him paradise.”3 
COMMENTARY: Allah will forbid him entry into paradise if he had believed that suicide 
is lawful. In that case, he considered an unlawful thing to be lawful which amounts to 
disbelief and so admittance to paradise is forbidden to him. Or, he will first undergo 
punishment in hell and will be deprived of the company of the successful in paradise till he 
has gone through his punishment. 


SUICIDE IS UNLAWFUL & FORBIDDEN: Suicide is not permissible in any civilized 
society. For, is man the owner of himself, his visible and invisible self? Or, somebody else 
owns these things? 

It is a confirmed fact that man is not his own master. His existence in this world is a trust 
for himself and for the people of the world. His Master is the Being who created him and 
brought him into this world. Then, is it not treachery that man hurts his own existence? It 


1 Bukhari # 5778, Muslim # 175-109, Tirmidhi # 2044, Nasai # 1965, Darimi # 2362, Musnad Ahmad 2- 
254. 

2 Bukhari # 1365, Musnad Ahmad 2-435. 

3 Bukhari # 3463, Muslim # 18-113 
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is a great crime, and a grave sin. No creature has a right to misuse the Lord's property. 
- This is why Shariah (divine law) has forbidden suicide and termed it as a grave 
sin. It says that one who perpetrates it will undergo a painful chastisement. 
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3456. Sayyiduna Jabir «så s») narrated that when the Prophet pl- jaJs ài Lo emigrated 
to Madinah, Tufayl ibn Amir Dawsi «så», also emigrated to it. With him a man of 
his tribe also emigrated but (by a coincidence) he fell ill and became impatient and 
taking some of his arrowheads, he cut his knuckles. Because of that both of his 
hands bled profusely till he died. Later, Tufayl ibn Amir «+ 4) ,», saw him in a 
dream. He had a good outlook, but he saw him concealing his hands. He asked 
him, “How did your Lord treat you?” He said, “He forgave me because of my hijrah 
(emigration) to His Prophet plu) a/c ài J.” Then, he asked, “Why do I see you 
concealing your hands?” He said, “I was told, ‘We shall not set right what you had 
spoilt yourself.” 
Tufayl «+4, narrated it to Allah’s Messenger plujateaiiv. And, Allah’s Messenger 
pls sgledit Lo prayed, “O Allah, and his hands too, do forgive.” 
COMMENTARY: There is great blessing in emigrating to Madinah. Allah forgives the 
person emigrating. If he has committed sin, he is forgiven that too because of the Prophet's 
plu sated! oo seeking forgiveness for him. 
It is established through authentic ahadith that if anyone visits his grave then it is 
tantamount to having seen him physically during his life-time. Therefore, the blessing and 
mercy of Allah that were bestowed on those who visited him when he was alive should be 
expected also by those who visit his grave. 
This hadith also discloses that perpetrating a grave sin neither classifies one as a disbeliever 
nor consigns one to the perpetual punishment of hell. It is the conviction of the ahl us- 
sunnah (Prophet's gl0yJe ai J.0 practice) wa al-jama’ah that, after serving punishment for his 
major sin, a person is admitted to paradise. 
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1 Muslim # 184-116. 
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3457. Sayyiduna Abu Shurayh aul «sà s>; narrated that Allah's Messenger ài Lo 

ejas said (during the sermon on the day of the conquest of Makkah and its initial 

portion has been presented in the chapter on the Haram of Makkah and its 

concluding words, “O Khuza’ah, you have killed this man of Hudhayl. By Allah, I 

shall pay his blood wit. But, henceforth, if anyone kills a man, his people 

(meaning, his heirs) will have a choice (between two things): 

(i)to kill him, if they wish (in retaliation, or 

(ii)to accept blood wit, if they wish.” 

(Sharh us sunnah (Prophet's lus 4c 4 Je practice) states that it does not occur in 

Bukhari and Muslim from Abu Shurayh «sài s») 

3458. Sayyiduna Abu Hurayrah «sài s»; narrated something similar.? 
COMMENTARY: During the pre-Islamic days, the tribe Hudhayl had killed a man of the 
tribe khuza’ah. In retaliation, they killed a man of the Hudhayl. To prevent further trouble 
between the two tribes, the Prophet pjate ài Lo paid the blood wit for this murdered man 
as he said (and is quoted in the hadith). Then he mentioned the Sahri’ah law for this kind 
of thing, which is to choose one of two things: retaliation or blood wit. Imam Shafi’I dus, 
and Imam Ahmad dtu») abide by this hadith. Imam Abu Hanifah a>) and Imam Maalik 
és say that the heirs of the dead person will have a right to claim blood wit from the 
murderer, only if he is willing to pay it. But, should he refuse to pay it, then they have no 
choice other than killing him. It is said that Imam Shafi’ di», also holds this opinion. 
In the end the compiler of Mishkat objects to Imam Baghavi ù s>, the comiler of the 
Masabih for presenting this hadith in section I though it is not found in Bukhari or Muslim. 
Only ahadith of these two, or one of them, are reproduced in Section I. 
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3459. Sayyiduna Anas «¢.,.») narrated that a Jew crushed a girl’s head between two 
stones. She was asked (for her dying testimony), “Who did it to you?” Some names 
(of the suspects) were taken and when the Jew was named, she beckoned 
confirmation with her head. The Jew was brought and he confessed to it. Allah’s 
Messenger pl- jaleăi 2 commanded that his head should be crushed with stones.3 
COMMENTARY: If a woman murders a man, she may be killed in retaliation and if a man 


1 Tirmidhi # 1411, Abu Dawud # 4504,Shafia in his musnad p 343 (diyat, qisas) Musnad Ahmad 4-23. 
2 Bukhari # 112, Muslim # 446-1355 

3 Bukhari # 6884, Muslim # 15-1672, Tirmidhi # 1394, Abu Dawud # 4527, Nasai # 2742, Ibn Majah # 
2665, Darimi # 2355, Musnad Ahmad 3-193. 
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slays a woman, he may be put to death in retaliation. Killing someone with a heavy stone 
makes retaliation liable. Imam Abu Hanifa >, does not agree with the three other imams 
and says that here qisas does not become liable. He says about the Jew that his case had 
some transient reasons behind it. 
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3460. Sayyiduna Anas «sà», narrated that (Sayyidah) Rubaiyi «säi +, the paternal 
aunt of (Sayyiduna) Anas ibn Maalik «s à s») broke the front tooth of a girl of the 
ansar. They (her family) went to the Prophet lu ;4J¢ 41. (with the complaint). He 
ordered that retaliation must be taken. Anas ibn Nadr «så», the paternal uncle of 
Anas ibn Maalik «sä +, said, “O Messenger of Allah! No, by Allah, her tooth will 
not be broken.” He said, “O Anas, the Book of Allah prescribes qisas (retaliation).” 
But, (Allah decreed that) the family (or the girl) were willing to accept the diyah 
(Monetary compensation). So, Allah’s Messenger ya Jedi_1.» said, “Surely, there are 
among the slaves of Allah, they who adjure Allah and He agrees to it.”! 
COMMENTARY: Rubaiyi «+41», Anas «sà»; and Maalik «săi»; were three brothers and 
sisters. Their father was Nadr. The son of Maalik «så 2»; was also named Anas. 
Anas ibn Nadr «+ 4.2, hoped for Allah’s mercy and favour that He would put into the 
hearts, of the girl’s family to accept monetary compensation. Indeed, that is what 
happened. So, the Prophet elu jatedi_e said of him that he was among those whose prayers 
Allah accepts. 
The reference to Allah’s Book about retaliation is about this verse: 
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{And therein we prescribed for them: a life for a life, an eye for an eye, a nose for a 

nose, an ear for a ear, a tooth for a tooth...} (5: 45) 
This hadith says that it is allowed to take an oath for such things as one is hopeful would 
come true. 
It also says that it is allowed to praise anyone in his presence, provided he is not likely to 
get it into his head. 
This hadith teaches us also that it is mustahab (desirable) to for give qisas. 
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1 Bukhari # 1806, 2703, Muslim # 24-1675, Abu Dawud # 4595, Nasai # 4757, Musnad Ahmad # 3-128. 
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3461. Sayyiduna Abu Juhayfah «+ 4 „>; narrated that he asked (Sayyiduna) Ali 
as ùl 2y “Do you have anything that is not found in the Quran?” He said, “By 
Him Who split the seed and created the soul, I have noting that is not found in 
the Qur’an, beyond an understanding of His Book that a man is given (and 
which I am given ) and that which is (written) on sheets of paper (which we 
have)” He (Abu Juhayfaha+a,.2,) asked, “And what is (written) on the sheets of 
paper?” He said, “Blood wit (for unjust killing), setting free of a prisoner and 
not killing a Muslim for a disbeliever (who is a dhimmi - these things are 
written on the sheets of paper).} 
COMMENTARY: Sayyiduna Ali asà s2) Said that he had an understanding of the Qur'an 
and could fathom its deep mystic meanings. He could deduce from it commands and 
rulings such as learned ulama (Scholars) could uncover. 
He had wr'tten down about blood wit and other things and kept the parchment in the 
sheath of his sword. Many commands and rulings were recorded on those sheets of paper. 
Not all are mentioned here. 
MUSLIM KIL ER: It is the contention of many of the sahabah (Prophet’s Companions) s>; 
4s 41, the tabi’un diu>,, the tabi tabi’un 24 4>, And three of the imams 4! «>, that if a 
Muslim kills an infidel then he will not be killed in retaliation for the slain infidel, whether 
he is dhimmi or an enemy at war. But, Imam Abu Hanifah 414», and most of the ulama 
(Scholars) contend that if the slain infidel was a dhimmi then the murderer Muslim may be 
killed. The hadith which they cite is mentioned in the Mirqat. 
WHY DID HE ASK: The reason Sayyiduna Abu Juhayfah asà s»; asked Sayyiduna Ali s>; 
«sã was that the shiah who were found in those times in different forms used to allege that 
the Prophet pljas äi o had disclosed to his ahlul bayt (people of the house), particularly 
Ali, certain secrets and details of the science of revelation that have not been disclosed to 
anyone else. 
Another possibility why he put that question was that in those days of Sayyiduna Ali äts») 
as there was no one who could match him in learning and knowledge. 
Anyway, Sayyiduna Ali «41... said on oath that there was no such thing as they imagined. 
The prophet plu sated. lo had not taught him anything at the exclusion of others and had not 
preached to him more than he had preached anyone else. He said that he had the same 
Qur’an which everyone read and he had those written down instructions. Apart from that, 
he had a power of understanding that Allah had bestowed on him. With that he could get 
to the inner meaning of the Qur’an. This was not his own achievement but Allah enabled 
him and gave him wisdom to fathom that. 
In short, the base of all sciences and meanings is the Qur'an. So if anyone is bestowed 


1 Bukhari # 6903, Tirmidhi # 1417, Nasai # 4744, Darimi # 2356, Musnad Ahmad # 1-79, Muslim # 
967-1370, Abu Dawud # 4530 
2 Respectively, the companions, their successors and their successors 


484 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


power to understand it them the gates of all sciences and wisdom are opened to him. But, 
Allah bestows this blessing on very few people. 

Sayyiduna Ibn Abbas «så s»; used to say that all the sciences are found in the Qur'an, but 
people generally do not reach to that level of understanding. 
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And the hadith of Ibn Mas'ud «sà 2; on no life may be taken unjustly may be found in the 
Book of knowledge (#211) 
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3462. Sayyiduna Abdullah ibn Amr «s à s»; narrated that the Prophet elu ale ai lo 

said. “The end of the world is less serious in the sight of Allah than the killing of a 

Muslim man.”! 

3463. Sayyiduna Bara ibn Aazib «+4i,,2, narrated it.? 
COMMENTARY: Allah has created everything of the world, the earth, the heaven and the 
entire universe for the Muslims. They may, therefore, worship their Lord and believe in 
His Omnipotence. 

In the light of this, if anyone kills a Muslim for whom this universe is created then he is like 
one who consigns the entire world to destruction. It is to this that a verse of the Qur’an 
points out: 
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{And whoever slays a human being for other than manslaughter, or for (spreading) 
corruption in the land, it shall be as if he had slain all mankind.} (5: 32) 
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3464. Sayyiduna Abu Sa'eed «sä +»; and Abu Hurayrah «s4 2) narrated that Allah's 
Messenger pljas àl sho said, “If (it is confirmed that) the inhabitants of the heaven 
and earth have combined to shed blood of a believer, then Allah would cast them 
face down in hell.”3 
COMMENTARY: Some exponents suggest that the word in the Arabic text (40) should 
have been (¢¢5) but, Mulla Ali Qari 4t«>, says that it is correct. The words in Jami Saghir are: 
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1 Tirmidhi # 1395, Nasai # 3986 
2 Ibn Majah # 2619. 
3 Tirmidhi # 1398 
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COMPLAINT OF THE MURDERED ON THE DAY OF RESURRECTION 
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3465. Sayyiduna Ibn Abbas «+ 4,2) narrated that the Prophet elojate i to said, “On 
the day of resurrection the murdered person will bring the murderer with his 
forelock and his head in his hand, blood dripping from his own jugular vein. He 
will complain, “O my Lord, he killed me.” (Get me justice.) He will bring him 
(draggim him like that) till he is near the throne.”! 
COMMENTARY: On the day of resurrection, the slain person will claim his right and 
Allah will please him. 
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3466. Sayyiduna Abu Umamah «+ 4 ..», ibn Sahl ibn Hunayf narrated that 
(Sayyiduna) Uthman ibn Affan «sà s»; climbed up the roof top of his house on the 
day of ad-dar (when he was besieged by those who wrought mischief). He asked 
(the besiegers), “I adjure you by Allah, do you know that Allah’s Messenger 41e äi lo 
el, said, “The blood of a Muslim is forbidden except for one of three reasons: 
(i) Fornication committed by a married man, 
(ii) apostatising after embracing Islam, 
(iii) slaying someone without just cause, 
he may be killed for one of these reasons?’ By Allah, I have not committed 
fornication either during jahiliyah (ignorance period) or after the coming of Islam. 
I have not apostatised since having sworn allegiance to Allah’s Messenger ale ăi go 
ei; And, I have not slain any soul whom Allah has declared sacred.”2 
COMMENTARY: The day of (or yawn) ad-dar means the day of the house. It refers to the 
days on which the rebels had besieged the house of the third caliph Sayyiduna Uthman ibn 
Affan «säs»; One of those days, he went up the roof of his house and spoke the foregoing 
words to the rebels. 
As for committing fornication after marriage, if a married person commits adultery then Shari'ah 
(divine law) prescribes that he should be stoned to death. The Arabic word for a married person’ 


1 Tirmidhi # 3040, 3029, Nasai # 3999, Ibn Majah # 2621, Musnad Ahmad 1-240 
2 Tirmidhi # 2165, Abu Dawud # 4502, Ibn Majah # 2533, Nasai # 4024, Darimi # 2497, Musnad 
Ahmad 1-61. 
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as used in the hadith is (g\>!) (ihsan and (,2») - (Muhsin) stands for a Muslim, freeman, 
responsible who has married legally and consummated marriage with his wife. 

The actual words of the hadith meaning what Allah’s Messenger pl- jate ài lo said ... (popu) 
(The blood of a Muslim ... one of these reasons) are the only ones in Darimi, but not 
Uthman’s asà 2; words in the beginning or the end.1 
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3467. Sayyiduna Abu darda «4!,,») narrated that Allah’s Messenger p~ jate 4o said, 
“The believer does not cease to go ahead reapidly towards piety (engaged in giving 
the rights of Allah and of His slaves) till he does not shed blood unjustly. But, 
when he sheds blood unjustly he is fatigued.” 
CO; ‘MENTARY: As long as a believer does not stain his hands with blood of someone, 
A‘iah keeps him engaged in piety and goodness, outstripping other. If he kills anyone then 
he ses the ability to do pious work. The heart of the murderer becomes dark with black 
stains. While all sins are punishable, this sin is more grave. 
UNJUST KILLING IS UNFORGIVABLE 
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3468. Sayyiduna Abu Darda «sà»; narrated that Allah's Messenger plu yaledi_ lo said, 
“It may be hoped that Allah will forgive every sin, except (the sin of) one who dies 
a polytheist, or one who kills a Muslim deliberately.”3 
3469. Sayyiduna Muawiyah «sài»; also narrated this hadith.‘ 
COMMENTARY: According to this hadith just as polytheism is unforgivable, so too wilful 
killing is unforgivable. However, the ahlus-sunnah (Prophet's pl»jads ài Ao practice) wa al- 
jama’ah say that a killer would undergo severe punishment for a long time before being 
forgiven. They cite this verse: 
TLIE oiu aisa E 2 i Y E 
{Surely Allah forgives not the setting up of peers for Him; for anything less than 
this, He forgives whomsoever He pleases.} (4: 48) 
As for this hadith, it means to emphasize how serious a crime it is to kill someone and 
what a severe chastisement it invites. It could also mean that if anyone kills a Muslim 
believing it to be lawful, then he will not be pardoned. Besides, the word (issau) 
(deliberately) could also imply killing a believer because he is a believer. If anyone 
does that then he will not be forgiven. 


1 See the lives of the Noble Caliphs, Ibn Kathir Dimishiqi, (Darul Ish’at, Karachi) PP 260 to 283. 
2 Abu Dawud # 4270 (This and the next are come together in Abu Dawud) 

3 Abu Dawud # 4270 (This previous are one in Abu Dawud) 

4 Nasai # 3984, Musnad Ahmad 4-99, 
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RETALIATION MAY NOT BE SOUGHT FROM FATHER FOR HIS CHILDREN 
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3470. Sayyiduna Ibn abbas «+4,.>, narrated that Allah’s Messenger pl- jats än Lo said. 
“The prescribed punishment must not be imposed in mosques and a father must 
not be killed for (killing) a son.” 
(Rather, diyah may be imposed on him. It is a monetary penalty.) 
COMMENTARY: No punishment for adultery, theft, etc may be enforced in the mosques. 
The same applies to qisas or retaliation for murder. The reason is that mosques are meant 
to offer salah (prayer) or to make dhikr or acquire or impart religious knowledge. 
If a father kills his son then he should not be killed in retaliation. 
The juristic verdict is that if a son kills his parents then he maybe killed in retaliation. This 
is the unanimous verdict of all the ulama (Scholars). 
But, if any of the parents kill their son then the ulama (Scholars) differ on the verdict. 
Imam Abu Hanifah ùäa>, Imam Shafi'I åa) and Imam Ahmad aia, hold that a father 
must not be killed in retaliation. But, Imam Maalik a>} holds that if a father slaughters 
his son then he may be killed in retaliation, and if he kills him with a sword then retaliation 
must not be seized from him. It must be remembered that the same command applies to a 
mother as to a father. Grand parents whether paternal or maternal attract the same 
command as father and mother do. 


NEITHER FATHER NOR SON WILL BE PUNISHED FOR OTHER’S WRONG 
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3471. Sain Abu Rimthah «sà 2) narrated: I came to Allah's Messenger ey 
eusse with my father. He asked, “Who is he with you?” He said, “My son! Be 
witness to it.” He said, “Know! He will not involve you (in punishment) because of 
his sins, nor will you involve him because of your sins.” 

The version in Sharh us-sunnah (Prophet's qinyaledi le practice) has these words too 
in the beginning: Abu Rimthah «+4», narrated: I went in with my father to meet 
Allah's Messenger pl- jae ài do. When my father observed what was on the back of 
Allah’s Messenger gL) a1¢ a! J, (he did not realize that it was the seal of Prophet 
hood, so) he said, “Let me treat what is on your back, because I am a pyan ” He 
said, “You are but a rafiq. The Physician is only Allah.”2 


1 Tirmidhi # 1401, Ibn Majah # 2661, Darimi # 2357, Musnad Ahmad 1-16. 
2 Abu Dawud # 4495, Nasai # 4832, Darimi # 2388, Musnad Ahmad 4-163, Sharh Sunnah (Prophet's 
e jadsàs sto practice) 


488 Translation & Commentary of MISHKATULMASAABIH Vol.3 


COMMENTARY: Ibn Rimthah «så»; asked the Prophet pl- jats ài Je to bear witness that 
the boy was his son. His purpose was to say that if he committed a wrong then his son 
could be taken to task as was the custom during the jahiliyah (ignorance period). Father 
and son could be called to account for one another's wrongs. But, Allah's Messenger äs 
r~as made it clear to him that neither of them will have to answer for the other’s wrongs. 
That was an unjust custom during the jahiliyah (ignorance period). 

Abu Rimthah’s «s & 2, father claimed to be a physician and a wise man. His words 
smacked of poor intelli ence and bad manners. The Prophet py «Je at lo corrected him, 
“You are only a rafiq,” meaning, ‘you only give a prescription on the outward condition 
and are mild the patient and suggest what he should do and from what he should abstain. 
But you have nothing in your power. Only Allah is the True Physician. He heals and 
knows the inner condition. No one else, howsoever great, can give cure.’ 
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3472. Sayyiduna Amr ibn Shuayb 44>, narrated from his father, from his grand 
father that suraqah ibn Maalik «s à s»; narrated that he was present when Allah's 
Messenger ¢l-sale dt Lo would take retaliation from a son for his father, but he did 
not take retaliation from a father for his son.! 
COMMENTARY: If ason killed his father, then in retaliation the son was killed. But, if a 
father killed his son, then he was not killed in retaliation but blood wit (or monetary 
penalty) was taken from him. 
IS THERE QISAS FROM FREEMAN FOR SLAVE 
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3473. Sayyiduna Hasan (Busri)4.>) reported that (Sayyiduna) Samurah 44>, narrated 
that Allah’s Messenger pl jats ài Lo said. “If anyone kills his slave, then we shall kill 
him (in retaliation) and if anyone maims his slave then we shall maim him.? 
COMMENTARY: The prophet lysate a Lo said this by way of a severe warning so that 
people may desist from killing their slaves. It is like when a man did not give up wine in 
spite of severe warning, so the Prophet ply ale ài to said, “Kill him!” But when he was 
brought to him, he did not kill him. 
Some people say that the slave mentioned in this hadith is the one who was set free after 
slavery. He is no more called a slave, but, here, reference is to his previous life. 


1 Tirmidhi # 1405 
2 Tirmidhi # 1419, Abu Dawud # 4516, Ibn Majah # 2664, Nasai # 4736, Darimi # 4736, Musnad 
Ahmad 5-10. 
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Some others say that this hadith stands abrogated by the verse: 
ilai dzis AU FAT 
{...the free man for the free man and the slave for the slave...}(2: 178) 
Imam Abu Hanifah 4i «>, said that if anyone kills someone else’s slave than he will be 
killed in retaliation. But, he will not be killed in retaliation if he kills his own slave. The 
other three imams hold that no free man will be killed in retalian for a slave whether his 
own or another's. They cite the verse (2: 178) mention in the preceding lines. 
Ibrahim Nakha’I à>; and Sufyan Thawri 414», contend that a free man will be executed 
for killing a slave belonging to him or to anyone else. 
As for maiming, it is stated in Sharh us-sunnah (Prophet's gl+yaJe i JLo practice) that all the 
ulama (Scholars) agree that if a free man maims a slave then the free man will not be 
maimed in retaliation. 
This means that the words of the Prophet p4- jate ăi slo in this hadith were either by way of a 
serious warning or are abrogated. 
MURDERER BE GIVEN IN THE CUSTODY OF HEIRS 
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3474, Sayyiduna Amr ibn Shuayb 4, narrated from his father who from his grand 
father that Allah’s Messengergl-)41+4 Jo said, “If anyone slays a believer willfully 
then he must be handed over to the heirs of the slain. They may kill him (in 
retaliation) or take blood money (from him). It (blood money) is thirty she-camels 
in their fourth year, thirty she-camels in their fifth year and forty pregnant camels, 
and that which the heirs have decided with him. (The right of the heirs is as 
mentioned but if they consent to a smaller amount then only that will be wajib 
(obligatory) on the murderer.)! 
COMMENTARY: Diyah, or blood wit is the compensation paid to the heirs for killing their 
relative. Imam Shafi'I 41>) and Imam Ahmad aa», go by this hadith. Imam Abu Hanifah 
à>) and Imam Abu Yusuf ð>; say that the one hundred camels of diyah should be made 
up in this manner: 
e Twenty five bint makhad, 
e Twenty five bint labun 
e Twenty five bint hiqqah, and 
e Twenty five bint jaza’ah. 

They go by the hadith of Sayyiduna Sa’ib ibn Yazid «4,2, that the Prophet ale dit, lie 
ey had commanded that four kinds of camels should be given (against blood money). If 
this hadith was sound, the sahabah (Prophet’s Companions) papsà s2; would have acted on 
it unanimously. 

(The terms used in this commentary are explained hére under: ) 


1 Tirmidhi # 1392, Abu Dawud # 4506, Ibn Majah # 2626, Musnad Ahmad 2-193. 
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Bint makhad: she-camel in 2" year. 
Bint labun: she-camel in 3*¢ year 
Hiqqah: She-camel in 4" year. 
Jaza’ah: She-camel in 5" year 

Ibn makhad: (he) camel in 3nd year 
Khalifah: pregnant camel. 


ALL MUSLIMS ARE EQUAL AS REGARDS OJSAS & DIYAH 
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3475. Sayyiduna /.li «+4,.2, narrated that the Prophet pl- jale ài Lo said, “All Muslims 
are equal in (the application of) qisas and diyah (retaliation and blood money). The 
humblest of them may offer protection and the most distant holds a right, and all 
Muslims are like one hand. (This means that all Muslims are helpers of each other 
against non-Muslims. They must remain united against others as though parts of 
one hand that work together.) And, beware! A Muslim must not be killed for an 
unbeliever, and one who is under a covenant (meaning, a dhimmi) must not be 
killed as long as he is under the covenant (and protection).:! 
3476. Sayyiduna Ibn Abbas «sà»; narrated the same hadith.? 
COMMENTARY: In seizing retaliation or paying blood money, all the Muslims are equal: 
the noble and the humble, the young and the old, the learned and the ignorant, the rich and 
the poor, and the male or female. There is no distinction in applying qisas and diyah. It is 
not as was done during the jahiliyah (ignorance period) when an influential person could 
not be executed in retaliation if he had killed a humble man, but a few men of his tribe who 
were subordinate to him were put to death instead of him. 
As for giving protection, even a humble Muslim may give protection to an infidel. 
This humble Muslim may be a slave or a woman. When he extends protection to a non- 
Muslim, all other Muslims are bound to honour it and protect the life and property of the 
non-Muslim. They must not break the protection. 


THE MOST DISTANT....: The next sentence about the most distant holding a right could 
be interpreted in two ways. 

(i) If a Muslim who resides far away from enemy territory has given protection to © 
an infidel, then it is not allowed to the Muslims who reside near the enemy 
territory to violate this man’s (covenant of) protection. 

(ii) When an army of the Muslims enters enemy territory and their 
amir(Commander) dispatches one unit to another side and they (win and 
collect some booty then that booty will not belong only to this unit but will be 
shared by the entire army. 


TILL UNDER COVENANT: The concluding words are ‘as long as he is under the 


1 Abu Dawud # 4530, Nasai # 4746, Musnad Ahmad 1-122. 
2 Tbn Majah # 2683 
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covenant’ mean that till the infidel goes on paying the jizyah and remains a faithful citizen 
of the Islamic state, he will be protected. No Muslim should kill him but must regard it as a 
responsibility to protect him. This shows that in Islamic law a dhimmi’s blood is as 
precious as a Muslims. Hence, if a Muslim kills'a dhimmi unjustly then the murderer 
Muslim must be killed in retaliation. This is the contention of Imam Abu Hanifah äis»). 

- The words of the hadith that a Muslim may not be killed for an unbeliever refer to the 
_ unbeliever at war notadhimmi. - 

Thus, according to Imam Abu Hanifah a>, a Muslim must not be killed in retaliation for 
a disbeliever at war (an enemy disbeliever), but a Muslim may be executed for a dhimmi 
(in retaliation). 

Imam Shafi'iàa>, said that a Muslim may not be killed in retaliation for any disbeliever, 
enemy at war or dhimmi. 

| RIGHT OF HEIRS OF THE SLAIN OR THE WOUNDED. 
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(gll olo) 
3477. Sayyiduna Abu Shurayh al-Khuza’l «s à s») narrated that he heard Allah’s 
Messenger plj ale ài o say, “If anyone is afflicted with a (relative’s) killing 
(unjustly) or a wound (by severing a limb, for instance), then he may choose one of 
three things but if he demands (apart from these) a fourth thing, then hold him by 
his hand (and prevent him from demanding the fourth thing. The three things are: ) 

_ (i) he may seize retaliation, (ii) he may forgive, or (iii) he may accept (monetary) 
compensation. If he chooses one of these and afterwards asks for more (like having 
forgiven, he then demands retaliation or compensation), he will go to hell to abide 
therein for ever, never to be taken out.”? , 

COMMENTARY: The concluding words in the Arabic text are (yai). They convey a 
strong emphasis: for ever, abiding, never to come out. The emphasis is to warm strongly. 
The same words were used in an earlier hadith (#3453). 


ACCIDENTAL KILLING 
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3478. Sayyiduna Tawus 4 «>, reported that Ibn Abbas «+ 4,2, said that Allah’s 
Messenger glu) ate ai to said, “If anyone is killed by mistake when people throw 
stones, or beat with whips, or strike with a stick (and the killer cannot be 


1 Abu Dawud # 4496, Ibn Majah # 2623, Darimi # 2351 
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identified), then this is an accidental death (and there is no sin committed because 

it is not intentional). The diyah for it is as for an accidental killing. 

And, if anyone kills deliberately, then retaliation becomes wajib (obligatory). Tf 

anyone hinders the seizing of retaliation, then on him is Allah’s curse and wrath and 

neither his supererogatory acts nor his prescribed acts will be accepted from him.! 
COMMENTARY: If anvone is surrounded by two warring groups or is a passerby, for 
instance, and happens to be killed by a stone thrown by the disputants then no retaliation 
_ is due but divah as for accident will be payable. Here, stoning is mentioned as an example. 
It could be anything else that causes death. The jurists call it (4«¢4-+)(shibh amd) or a quasi- 
deliberate intent, Imam Abu Hanifah 44>, defines it thus; ‘The killing that occurs with 
something that is not sharp and such as normally death does not result from it.’ 
The two disciples. 
(of his) and Imam Shafi’l 414s», however, define shibh amd as a killing that results with 
intent with such a thing which does not normally cause death. If death occurs with such a 
thing that is used to kill generally then that is (4+ J3)(intentional killing - qatl amd). 
Imam Abu Hanifah 4a, says of the things mentioned in the hadith, (stone, stick) that they 
are mentioned in their literal sense and maybe light weight or heavy. The two disciples 
and Imam Shafi’ 44+, maintain that these things mentioned in the hadith stand for 
lightweight objects (not heavy). 
In other words, if anyone is killed with something that is heavy, then according too: 

(i) Imam Abu Hanifah 4», gisas (or retaliation) is not wajib (obligatory), but & 
- according to 
(ii) The two disciples and Imam Shafi’i 14>, the forgoing explanation is valid. 

If anyone obstructs: the heirs of the slain person from demanding retaliation then he is 
warned seriously that he calls for Allah’s anger. 


KINDS OF MURDER: The jurists say that there are five kinds of murder: 
(i) Qatl amd or willful killing. 
(ii) Qatl shibh amd or quasi-deliberate intent or murder that resembles 
intentioned murder. 
(iii) Qatl Khata or accidental murder. 
(iv)  Qatl jari mujri khata or accidental murder unknowingly. 
(v) Qatl bisabab or indirect murder. 
These are elaborated here: 


(I)WILLFUL OR DELIBERATE KILLING: A person is murdered with something that 
snaps off the limbs. It may be a weapon or a stone, stick or a sharp-edged weapon with 
a spark. The two disciples define willful killing thus: A person is slain intentionally 
with such a thing with which a person is generally killed. One who commits wilful 
murder is a great sinner. The punishment of this murder is qisas (which is to execute 
the murderer in retaliation of the murdered) unless the heirs of the murdered person 
forgive him, or agree to take the diyah (or monetary compensation). In this expiation 
does not become wajib (obligatory). | 


1 Abu Dawud # 4540, Ibn Majah # 2635, Nasai # 4789 
2 Imam Abu Yusuf dtu, and Imam Muhammad dia, 
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(II)QUASI-DELIBERATE INTENT OR MURDER THAT RESEMBLES INTENTIONAL 
MURDER: It is to deliberately strike someone with something other than the 
aforementioned things (like a weapon or a sharp-edged thing, etc.). Even this kind of 
killing (because of neglecting the best course and lack of prudence) is sinful. In this, there 
is no retaliation but it is wajib (obligatory) on the tribe of the slaver to pay diyah 
mughallazah (which is paying one hundred camels of four kinds.). However, if no one is 
killed, but the person concerned is wounded then qisas is wajib (obligatory) in the sense that 
if any limb of that person is severed then a corresponding limb of the person striking him 
will be cut off. 


(II) ACCIDENTAL MURDER: It is of two kinds. 
(a) Accident is related to intention. For example, a hunter aimed at a game but that 
turned out to be a man, or he aimed at an enemy but he was his own co-religionist, 
a Muslim. 
(b) Accident is related to a (wrong) action. For instance, a man aims at a target, but 
misses and hits a man. 
([V)ACCIDENTAL MURDER INKNOWINGLY: For example, a man might fall in his 
sleep over another man who dies because of the crash. Expiation is binding in both cases: 
(iii) accidental murder and (iv) accidental murder unknowingly. Also, diyah is wajib 
(obligatory) on the tribe of the (accidental) murderer in both cases. Moreover, in these cases 
(because of negligence) sin also is committed. 
(V)INDIRECT MURDER: An example of this kind is that man has a well dug on 
another person’s land without his permission, or places a stone thereon. A passerby 
falls in the well or stumbles on the stone and happens to die. In this case, diyah 
becornes wajib (obligatory) on the tribe (of the man responsible for the accident). 
However, no expiation is payable. 
INHERITANCE: It must be known that in the first four cases, namely amd, shibh amd, 
khata and jari mujri khata, the murderer is deprived of the inheritance of the murdered (if 
he is an heir). 
In the fifth kind, qatl bisabab, the murderer will not be deprived of inheritance of the 
murdered. 


- KILLING THE MURDERER AFTER RECEIVING DIYAH IS UNPARDONABLE SIN 
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3479. Sayyiduna Jabir «s à s») narrated that Allah’s Messenger pljas ài do said. “I 


shall not forgive anyone (of the slain person’s guardians or heirs) who kills (the 
murderer) after receiving (from him) the diyah (blood money).” (Rather I shall kill 
hima in retaliation.)! 


REWARD FOR FORGIVING ONE WHO WOUNDS 
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3480. Sayyiduna Abu Ad-Darda «s à ç>) narrated that he heard Allah’s Messenger 
ein ated o say, “If anyone is wounded on his body and pardons it, , then Allah raises 


him a degree for it and removes from him a sin.! 
(Tirmidhi part of lengthy hadith) 


SECTION III éJún jaki 
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3481. Sayyiduna Sa’eed ibn Musayyib narrated that (Sayyiduna)Umar ibn Khattab 

adil.» executed five or seven men who had killed one man treacherously. And he 

said, “If the people of San'a had colluded to kill him, surely I would have killed 

them all.”2 

3482. Sayyiduna Ibn Umar «+4i,,2, narrated the like of it. 
COMMENTARY: Perhaps those killers belonged to San’a the present capital of Yemen. | 
Besides, the Arabs were used to name it to express a large number. This hadith is evidence 
that all killers of one man will be subject to retribution. 

THE MURDERED WILL NAB THE MURDERER & COMPLAIN TO ALLAH 
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3483. Sayyiduna Junbub «sài», narrated tht a certain sahabi «sà „+; narrated to him 
that Allah’s Messenger pl- jale ài Lo said, “On the day of resurrection, the slain man 
will bring the one who had slain him and say (to Allah), ‘Ask him why he had slain 
me?’ He (the slayer) will say, ‘I had killed him for the property of so-and-so.” 
Jundubasà s»; said, “Keep away from it!”4 

COMMENTARY: The slayer’s words could also mean ‘I had killed him in the territory of 
so-and-so, but then the answer is not according to the question. 

Jundub «+.,.», advised people to refrain from killing Teebissa,,», said that Jundub .») 
as ii had narrated this hadith to a king and had advised him to refrain from killing or 
abetting in that. 


WARNING AGAINST ASSISTING SLAYER 
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3484. Sayyiduna Abu Hurayrah «sä», narrated that Allah's Messenger aged 


1 Tirmidhi # 1398, Ibn Majah # 2693, Musnad Ahmad # 6899. 
2 Mawatta Maalik # 13 (Uqul) 

3 Bukhari # 6896 

4 Nasai # 3998 (See commentary for alternative meaning 
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said, “He who helps in killing a believer even by exhorting (the kiJlez) by half a 
‘word (saying only ki instead of kill), will meet Allah with the PARINI on his 
forehead, ‘Despairs of Allah’s mercy.” 
COMMENTARY: Killing’ a, Muslim i is like disbelief in the gravity of sin it invites. The 
words, ‘despairs of Allah’s mercy’ suggest it, because of the verse: 


oi 3i Ji 735 be REY 
{...mone but the unbelieving despair of the mercy of Allah.}(12: 37) 
This man will be disgraced with this symbol among the people on the day of resurrection. ` 
We must bear in mind that either these words spell a severe warning against such action or 
they apply to one who abets in this crime and regards his doing as lawful. 


HELPER OF KILLER 2 A RESTED 
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3485. Sayyiduna Ibn Umar «să»; narrated that the Prophet p= jade ái te said, “When 

a man clutches another man and yet another kills him, he who kills will be killed 

and he who clutches him will be imprisoned.”2 
COMMENTARY: If a man holds a woman and another man rapes her, then the prescribed 
punishment will not be imposed on the man who grabs her. In the same way, one who 
clutches a person being killed is not awarded the punishment of qisas but he will be 
awarded a discretionary punishment and put in prison for a length of time decided by the 
judge or ruler. This is as some exponents say. But, to hold a man so that he may be killed 
is in fact abetting and helping in the crime and, in the light of another hadith, the 
punishment for helping a killer is also qisas (retaliation). So, we might say that this 
hadith(# 3485) is abrogated. 
Shamni 4s à 2; has written in Multaqa: If anyone throws a man before a lion or another 
wild beast who kills him then neither qisas, nor diyah will be binding on the person who 
throws him, but he will be imprisoned till he repents and will be beaten till his body aches. 


SF 


1 Ibn Majah #2620 ==" 
2 Daraqytrin # 176 
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CHAPTER - II 
AD-DIYAAT(BLOOD WIT) SEM; 


MEANING & KINDS OF DIYAH: __ The word diyaat is the plural form of di;ah. It 
means ‘monetary compensation.’ Hence, diyah is the money that is paid in compensation 
for ending someone's life or for wounding him physically, cutting off his limb (s). The 
caption has the plural form diyaat to cover the many kinds of diyah. : 
There is a diyah to compensate for killing someone, or diyah nafs. 
There is another diyah to compensate for wounding someone’s limbs, or diyah a’da. 
They are further classified as: 

(1) diyah mughallazah, and 

(2) diyah mukhaffafah. 


(1)DIYAH MUGHALLAZAH: It is as described here. 
They are one hundred she-camels as in this chart: 
(i) Bint Makhad (she-camel) of one year, begins her second year) - 25. 
(ii) Bint Labun (she-camel two years old in her third year) - 25. 
(iii) | Hiqqah (she-camel three years old in her fourth year) - 25. 
(iv) Jadha’ah (she-camel four years old in her fifth year) - 25. 
This is as Imam- Abu Hanifah åm», and Imam Abu Yusuf iu>) say. 
However, Imam Shafi’ié«>, and Imam Muhammad dtu, describe the diyah mughallazah 
in this way: 
(i) Hiqqah - 30 (she-camels in 4' year) 
(ii) Jadha’ah - 30 (she-camels in 5 year) 
(iii) | Muthannah - 40 (she camels who have completed 5 years and are in their 
6th year). 
They must all be pregnant. 
Diyah mughallazah is wajib (obligatory) on the person who has perpetrated qatl shibh ‘and 
or quasi deliberate intent or murder that resemble intentional murder. 


(2)DIYAH MUKHAFFAFAH: is that if it is paid in gold then it is one thousand dinars. It 
is paid in silver, then ten thousand dinars are paid. If camels are paid for it, then five kinds 
of camels are paid to a total of one hundred, as in this chart: 
(i)Ibn Makhad (He-camel in second year) - 20. 

(ii) Bint Makhad (she-camel in 2"4 year) ~ 20 

(iv) Bint Labun (she camel in 3'4 year) - 20 

(v) Hiqqah (she camel in 4th year) - 20 

(vi) Jadha’ah (she camel in 5 year) - 20 

Diyah mukhaffafah is wajib (obligatory) on a person who commits gatl khata or 
accidental murder, or qatl jari mujri khata (accidental murder unknowingly) or qatl 
bisabab(indirect murder). 
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SECTION I Si jadi 
DIYAH FOR CUTTING OFF FINGER 


(stole) pastlab S asad da E ult Aloe rear) 
3486. Sayyiduna Ibn Abbas «sà ç»; narrated that the Prophet p\=jate ài Lo said, “This 
and this (meaning the little finger and the thumb to which he pointed) are equal,” 
(as for as diyah is concerned. 

COMMENTARY: If anyone cuts off all the fingers or all the toes of a person, it will be wajib 
(obligatory) on him to pay the entire diyah (one hundred camels). It comes to one-tenth for 
each finger. There is no difference between thumb and little finger though it has three 
pores against two of the thumb. There also is no difference in diyah of the right and left 
hands. The diyah for each pore will be one-third of one-tenth, (for each finger) and the 
diyah rr each pore of a thumb will be half of one-tenth. 


DIYAH FOR CHILD IN WOMB 
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3487. Sayyiduna Aby Hurayrah «+4i,,>) narrated that Allah’s Messenger pl» yale di Le 
passed judgment when the child of a woman of Banu lihyan wa miscarried (or was 
born dead) that it is wajib (obligatory) (on the tribe) to set free a ghurrah (which is a 
slave, male or female of the best kind). Then, the woman on whom he had made it 
binding (through her tribe) to emancipate a ghurrah died. So, he decreed that her 
sons and husband should inherit from her but the diyah should be paid by her 
asabah (paternal relatives).? 
COMMENTARY: Two women quarrelled bitterly. One of them threw a stone at the other 
who was pregnant. The stone hit her on her belly and should had a miscarriage. 
As a consequence, diyah was imposed on the striker’s aaqilah (tribe or family). If the child 
was born alive and then died, or was born alive and she had struck the stone afterwards and 
it had hit the child, killing him, then the entire diyah would have been wajib (obligatory). 
_Ghurrah is the whiteness on a horse’s forehead. This word is applied also to a slave male 
or female of white colour. In this hadith, it means simply a male or female slave. The 
jurists say that ghurrah is one-twentieth of a diyah, or five hundred dirhams. 
The word asabah in the hadith refers to aaqilah. They did not qualify for an inheritance on 
account of that because if anyone is responsible to pay the diyah of a person it does not 
entitle him to his legacy. Only the legal heir will get that. 
Only the woman’s sons and husband are named as her heirs. It is perhaps only they were 
her surviving heirs, otherwise all living heirs are entitled to the inheritance as explicit in the 
next hadith. Br 


~ 


1 Bukhari # 6895, Tirmidhi # 1396, Abu Dawud # 4558, Ibn Majah # 2652, Nasai # 4837, Darimi # 
2370. 
2 Bukhari # 6909, Tirmidhi # 1410, Abu Dawud # 2597 Nasai # 4817. 
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DIYAH (BLOOD WIT) IS WAJIB (OBLIGATORY) IF KILLED BY STONING 
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3488. Sayyiduna Abu Huayra «s à .2) narrated that two women of Hudhayl 
quarrelled one with the other. One of them threw a stone at the other killing her 
and what was in her womb. Allah’s Messenger p-ya1 ài o judged that the blood- 
wit for the child miscarried by her should be a ghurrah (male or female slave). He 
also judged that the woman who was bound to pay the bloodwit should pay it and 
that her suns and those with them would inherit her. 

COMMENTARY: Perhaps the previous hadith (# 3487) and this one speak of two 

different events. | 

If anyone is killed on throwing a stone then diyah (bloodwit) becomes wajib (obligatory) not 

: qisas (retaliation). This killing was of the kind shibh amd (one that resembles intentional 

murder). This is what Imam Abu Hanifahas 4.» said. He believes that the stone was a 

small stone. The other imams disagree with him. | 
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3489. Sayyiduna Mughirah « 4 .») ibn Shubah «+ 4.) narrated that two women 
were co-wives (of the same man). One of them threw a stone or a tent-pole on the 
_ other (who was pregnant). She suffered a miscarriage. So, Allah’s Messenger äi Le 
esá judged that diyah be paid for the miscarried child: a ghurrah (which is a 
female or a male slave), making it wajib (obligatory) ort the asabah (relatives on the 
father’s side) of the woman (who had struck the stone or tent pole). 
According to another version: He (Mughirah«e 4.25) narrated that a woman struck 
her fellow-wife who was pregnant with a tent-pole causing her death (and her 
unborn child too). He said that one of the two women belonged to the Libyan (a 
branch of the tribe Hudhayl). He (Mughirab«+is,.2,) said that Allah’s Messenger |. 
elusas à made the diyah for the slain woman wajib (obligatory) on the paternal 
relatives of the woman who had killed and made the diyah of the child who was in 
the womb of the woman (who was killed) a ghurrah (a male of female slave).? 
COMMENTARY: This hadith also supports the contention of Imam Abu Hanifahdi >). 
The killing was not classified as intentional, but one resembling intentional. 


1 Bukhari # 6910, Muslim # 26-1681, Abu Dawud # 4576, Nasai # 4818, Musnad Ahmad 2-535, 
Darimi # 2382, Duwatta Maalik #5 uqul 
2 Bukhari # 6905, Tirmidhi # 1411, Muslim # 28-1682 (second version) 
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Imam Shafi’iéa.>, said that the stone mentioned here was a small stone, and normally one 
does not decide to kill anyone with a tent pole. 


SECTION II cil jad 
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3490. Sayyiduna Abdullah «s+ 4 s»; ibn Amr «s à s»; narrated that Allah’s 
Messenger lw sJ¢ di eo said, “Know! The bloodwit for murder that resembles 
intentional, as is committed with a whip or a stick, is one hundred camels, of 
which forty must be pregnant. "i 
_ » 3491. Sayyiduna Ibn Umar «sà»; (the same hadith.)? 
COMMENTARY: This hadith in the masabih has these words: 
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[Know! The accidental murder resembling the intentional that was perpetrated by a 
whip or a stick has a blood wit of one hundred camels - diyah mughallazah. Forty 
of the she-camiels among them must be pregnant.] 

In other words, the gatl ‘amd khata’ mentioned here means qatl khata’ shibh ‘aml as in the 

foregoing version. 

Murder is perpetrated deliberately, or by accident resembling intentionally. 

(i) Deliberate murder is by intention with a weap or a sharp-edged tool 
severing a limb, or collapsing. 

(ii) That which ‘resembles the intentional’ means to kill someone knowingly with 
something that is not sharp-edged and not a weapon, whether it is used 
generally to kill man or not. 

(iii) ` The accidental murder is to kill someone without intention or aim. These three 
have found mention in the previous pages. This is to which the opinion of 
Imam Abu Hanifah su», conforms. He says that the stick mentioned in the 
hadith is any kind of stick. It could be light-weight or heavy-weight. 

Other imams say that it is a light-weight stick with which generally a person does not 
commit murder. This is because they hold that to kill anyone with a heavy object with 
which one can be killed is intentional killing. 

In some versions, as in the foregoing one of Masabih, the word diyah is qualified by 
mughallazah. Therefore, the-diyah of shibh amd (resembling deliberate) killing is 
(mughallazah) severe: of four kinds of one hundred camels as wajib (obligatory). Their 
detail is mentioned in the introductory portion of this chapter and it is the opinion of Ibn 


1 Nasai # 4799, Ibn Majah # 2628, Daraqutai # 8(Diyat) Musnad Ahmad 2-11 
2 Abu Dawud # 4547, (Ibn Amir), # 4548(Ibn Umar). 
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Masudas 4,2), Imam Abu Hanifahdia>), Imam Abu Yusuf dta>) and Imam Ahmad. But, 
Imam Shafi’I 414», and Imam Muhammad 4\ «>, hold that mughallazah is one hundred 
camels of three kinds as wajib (obligatory), details of which too have been mentioned in the 
introductory portion of this chapter. 
However, it is agreed that diyah mughallazah is not wajib (obligatory) in qatl khata 
(accidental killing). Rather, the wajib (obligatory) is one hundred camels of five kinds: 
(i) Ibn Makhad - 20 
(ii) Bint Makhad - 20 
(iii) Bint Labun - 20 
(iv) Hiqqah - 20 
(v) Jadha’ah - 20 
This hadith uphold the view of Imam Shafi’I 414.>), and Imam Muhammad ata, 
concerning diyah mughallazah. 
The Hanafis point out that this hadith is contrary to the one reported by Ibn Masud «+a, 
> and Sa’ib asa», ibn Yazid. 
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3492. Sayyiduna Abu Bakr ibn Muhammad ibn Amr ibn Hazm dtu, reported on i the 
authority of his father (Muhammad ibn Amr 4\4>,) that his grandfather (Amr ibn 
Hazm «sài s») narrated that Allah's Messenger piyade äi o wrote to the people of 
Yemen. His letter had these (instructions): [He who deliberately kills a Muslim for 
no reason at all (which is qatl amd) must bear retaliation for what his hands have 
wrought (and he will be killed for the doing of his hands) unless the heirs of the 
person killed are willing (to pardon him or to accept pecuniary compensation).] 
The letter also said: [A man (who has killed her) may be killed in retaliation for a 
woman (he killed).] 
And it had: [the bloodwit for life is one hundred camels (so he who has them may 
give them as per guidelines mentioned previously). 
And whoso has gold, may give one thousand dinars. 
The bloodwit for the complete cutting off of a nose is nose hundred camels that 
must be paid. 
A full bloodwit is payable for the teeth. 
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And so full bloodwit for the lips (when they are completely sundered). 

And a full bloodwit for both the testicles 

And a full bloodwit for the penis. And a full bloodwit for the backbone 

And a full blood wit for the eyes. And a half bloodwit is payable for one foot. 

And one-third of the bloodwit for wounding the scalp. 

And one-third of the bloodwit for a stab wound that pierces the body. 

And fifteen camels are paid for a wound in the head that displaces the bone. 

And ten camels for each finger and each toe. 

And five camels for a tooth.] 

A version in (Muwatta of) Maalik >), the words are: : [for an eye, (the bloodwit is) 

fifty (camels), 

for a hand, fifty (camels), 

for a foot, fifty (camels), 

and, for a wound that lays bare (or dislodges) a bone, (the bloodwit is) five (camels).]! 
COMMENTARY: If anyone commits deliberate murder and the heirs of the person who he 
kills do not kill him in retaliation and, if they are willing, bloodwit will be wajib (obligatory). 
As for the perpetrator of accidental murder or murder resembling deliberate murder, he is 
never punishable by retaliation, but only bloodwit is wajib (obligatory) on him. 
Diyah or bloodwit may be paid by camels, or in gold at one thousand dinars, or in 
silver at ten thousand dirhams. However, here silver is not mentioned, sufficing on 
conjecture, so it does not imply that payment of bloodwit in silver is not allowed. 
Rather, whatever the heirs of the murdered person and the killer decide between 
themselves should be the unit of bloodwit. . 
As for the jurists, they differ on the validity of dirhams and dinars. Imam Abu Hanifah u>; 
à and Imam Ahmad a>) rule that if the giver has camels but wishes to pay the diyah in 
monetary units, then it is allowed to receive that from him, Imam Shafi'i à&as>,, however, 
rules that if he has camels then monetary compensation should not be made, unless both 
sides agree to it. 
The hadith prescribes a full bloodwit for both eyes (when they are blinded). The basic rule 
concerning bloodwit for cutting off a limb is that a full boodwit becomes wajib (obligatory) 
when the usefulness of the limb is lost completely or its look and beauty is impaired fully. 
The reason is that it is a kind of killing or making someone’s life useless. More than that, 
Allah’s Messenger has commanded that a full bloodwit may be paid for these limbs. 
Further, from this base, other related rules are deduced. It is reported that Sayyiduna 
Umar «sài s»; had made four bloodwits wajib (obligatory) on a man who had struck another 
man with a single blow that had deprived him of his brain-power, hearing, sight and 
speech, all four things. 
Moreover, if a person shaves off a man’s beard and it does not grow again then diyah or 
blood wit will be binding on him who has deprived him of his beard because he impaired 
the beauty of a human face. The same rule applies to the hair on one’s head.2 


: 2, 6 G z232 
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1 Nasai # 4853, Darimi # 2366, Bayhaqi 4-89, 90, Ibn Hibban # 793,Muwat5ta Maalik # 1 (uqul).. 


2 See also the Hidaya-Commentary on the Islamic Laws v2 p 595 (beard & Scalp) and 5946 (Darul 
Isha’at Karachi) 
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3493. Sayyiduna Amr ibn Shu’aub #«-, narrated from his father from his grand 
father that Allah’s Messenger p1 jals ài Lo decided that (as blood wit) five camels 
should be paid for every such wound that bares a bone, and (also) five camels 
for every tooth.! 
COMMENTARY: The diyah of all teeth is one hundred camels but of one tooth is five, so 
this does not seem correct mathematically. The fact is that it is not necessary that our 
reasoning should encompass all the commands and directions given to us by the noble 
Prophet pl yale ait eo. Many commands there are that belie reasoning. It is enough for him 
to give a command and for us to obey it. 
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3494. Sayyiduna Ibn Abbas «sà»; narrated that Allah’s Messenger pl- jale ài o made - 
the fingers and toes equal (in respect of blood wit, even thumb and little finger).? 
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3495. Sayyiduna Ibn Abbas «säi s»; narrated that Allah's Messenger gi aeai,Jo said, 
“(In respect of blood wit,) the digits are equal, the teeth are equal, the front tooth 
and the molar tooth are equal, this and this (little finger and thumb) are equal.”3 
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3496. Sayyiduna Amr ibn Shuayb 44>, narrated from his father (Shuayb.i«>,) from 

his grand father that in the year of the conquest (of Makkah), Allah’s Messenger ,- 


1 Tirmidhi # (only first part) # 1390, Abu Dawud # 4566, Ibn Majah (only first part), Nasai #, Darimi 
# 2372, Musnad Ahmad 2-215 

2 Tirmidhi # 1391, Abu Dawud # 4561 

3 Abu Dawud # 4459, Ibn Majah # 2650 
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ehy 4ds à delivered a sermon and (after praise and glory of Allah) said, “O you 
people! There is no confederacy in Islam but the ones that existed during the 
jahiliyah (ignorance period), surely Islam makes it stronger. The believers are like 
one hand against those besides them (in spreading good and helping each other). 
The humblest of them extends protection and the must distant of them has (as 
much) right. Their army regards also as rightful (to who opens as are not with it, 
but) who are at home. 
No believer may be killed for an (enemy) infidel. The blood wit for an infidel 
(dhimmi) is half that for a Muslim. 
(The collectors of zakah (Annual due charity) may pay heed!) Animals are not to be 
. brought to be valued for zakah (Annual due charity). (And, the assesses for zakah 
(Annual due charity) may also pay heed!) Animals must not be taken away (far off) 
to their pastures. But, Zakah (Annual due charity) will be collected only in their 
residences.” 
And according to a version, he said, “The blood wit for the covenant holder is half 
that for a freeman.” 
COMMENTARY: The Arabic word in the text is (a-)(hilf). It means to make an 
agreement, to bind into a contract. In pre-Islamic times, people used to bind each other 
with covenants, like agreeing to inherit one from the other, helping each other in disputes 
and fighting and if one of them was penalized, the other would help pay the penalty. 
Allah’s Messenger ly 4l¢ ai de forbade the making of such contracts because it was an 
unjust custom and has no place in Islam. Apart from that, the people of the jahiliyah 
(ignorance period) also agreed to help the oppressed, treat relatives with kindness and 
uphold human rights. This was an excellent form of mutual love and co-operation, so the 
Prophet plu sedi, permitted this kind of covenants in Islam, too. 
The words ‘most distant of them has right and their army regards as rightful (to spoils) 
who are at home’ This portion has been elaborated in the commentary on hadith (#3475) of 
Sayyiduna Alissea.>), Also, the words that a believer will not be killed for an infidel have 
been explained there. 
As for the blood wit for an infidel being half of the for a believer, this is what Imam 
Maalikata> follows. Imam Shafi’I sts>) (according to one opinion) and Imam Ahmadaia- 
say that the blood wit for an infidel is one-third the blood wit for a Muslim. Imam Abu 
_ Hanifah àu»; holds that the blood wit for an infidel is equal to that of a Muslim. It must be 
remembered that. this entire discussion is about a disbelieving dhimmi. The enemy 
disbeliever is not entitled to a blood wit. According to a haidth quoted in the Hidayah, 
“Every dhimmi who has a covenant with the Islamic state is entitled to a blood wit of one 
thousand dinars as long as the covenant is valid.” After that it is stated that Abu Bakr ai, 
as, Umar asà s2; and Uthman «sài s2) abided by this hadith but when Muawiyah «s ài s»; 
came he made it half. 
The Hidayah has also quoted Sayyiduna Aliasi.2, as saying, “The dhimmis pay the jizyah 
to us so that their blood and their properties may be safe and protected like our own are.” 
In other words, the compiler of the Hidayah wishes to establish that the blood wit for a 
dhimmi is like that for a Muslim. He writes that whatever is ascribed to the other sahabah,») 


1 Abu Dawud # 4583, Ibn Majah # 2652, Nasai # 4837, Darimi # 2370. 
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«4°! against this cannot contradict these well-known and authentic aathar and sayings. 

The instructions to the collectors of zakah (Annual due charity) and payers of zakah 
(Annual due charity) have been treated very exhaustively in the Book of zakah (Annual 
due charity). We suffice here with a brief explanation. Jalab (x) is the zakah (Annual due 
charity)-collector who halts at a place distant from the owners of the animals and instructs 
them to bring their animals to him. And janab (x) is the owner of the animals who takes 
his animals to a place very far away from the zakah (Annual due charity). Collector and 
asks him to come to the animals land assess them. 

The Prophet „jals ài 4 forbade both of them to behave in such way. Thus, by following 
his directions, neither of them would face inconvenience. The zakah (Annual due charity) 
would be received at the residences of the owners. 
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3497. Sayyiduna Khishf ibn Maalik s.>, reported that (Sayyiduna) Ibn mas’ud ,,2) 
as 4 narrated that Allah’s Messenger pl, J+ 4 J» gave his decision in case of 
accidental killing that blood money should be paid thus: twenty she-camels and 
twenty male in their second year, twenty she-camels in their third year, twenty she- 
camels in their fifth year and twenty she-camels in their fourth year. 
The sound opinion is that this hadith is mawquf at Ibn Mas'ud 4s ù +) and not 
traced to the Prophet ol sated glo). 
It is reported in Sharh us-sunnah (Prophet's p} sadsàs uo practice) that the Prophet „Le 
pljas à paid blood money for a man who was slain at Khaybar from the camels 
received for zakah (Annual due charity), one hundred camels, none of them being 
. ibn Makhad (or lin its second year). Rather, there only were ibn Labun (in their 
third year), and they were all of them males.! 
(Detailed account will follow in the chapter al-Qasamat, about the blood money 
payment at Khaybar) 
COMMENTARY: The hundred camels of blood wit of accidental killing should be of five 
kinds. There is no disagreement about it but the scholars differ on how they are to be made 
up. Imam Abu Hanifah à>; abides by this hadith in their composition but Imam Shafi’l 
4iaa>) includes Ibn Labun (Camels of two years complete) instead of Ibn Makhad (of one 
year complete). 
Mulla Ali Qari’s book Mirqat maybe seen on this question of disagreement on the 
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1 Tirmidhi # 1387, 1391, Abu Dawud # 4545, Nasai # 4802 (4816), Ibn Majah # 2631, Musnad Ahmad 
1-486. 
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composition of the one hundred camels. In considering this, it must be remembered that 
the Prophet plu yale dite had paid the blood money to that man only as a gesture of good- 
will, not because of an obligation. 

The other version (of Sharh us-sunnah (Prophet's gl s\¢44 Le practice)) is contradictory to the 
first in that it replaces Ibn Makhad with Ibn Labun, and so upholds the view of Imam 
Shafi’is.>,, This too, has been covered by Mulla Ali Qari #a>, in Mirgat. 


‘BLOOD WIT IS BASED ON CAMELS 
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3498. Sayyiduna Amr ibn Shuayb ài 4>; narrated from his father from his 
grandfather that the time of Allah’s Messenger pl-jaJs ài 4 the value of the (one 
hundred camels of) blood wit was eight hundred dinars or eight thousand dirhams. 
And, those days, the blood wit for the people of the Book (the Christians and Jews) 
was half the blood wit for the Muslims. 

He said (further) that it continued (to be practiced) in this way till Umar «s à p2) 
became Khalifah and delivered a sermon in which he said, “The camels have 
become dear!” 
The narrator went on to say: Umarasdi,,», fixed the value for those who had gold at 
one thousand dinars, for those who had silver at twelve thousand (dirhams), for 
those who had cows at two hundred cows, for those who had sheep at two thousand 
sheep, and for those who had suits of clothing (as trade merchandise) at two 
hundred pairs of clothing. 
The narrator added: He left the blood wit for the dhimmi unchanged (at four 
thousand dirhams as during the time of the Prophetpl.js.¢a_10 without raising it in 
proportion to the increase he made in the (other) blood wit.! 
COMMENTARY: Some people say that this hadith is evidence that the measure of blood 
wit is camels. The amounts of gold and of silver were calculates relative to one hundred 
camels. Hence, Imam Shafi’I i a>, opines that the value of these two metals can differ 
relative to appreciation (or depreciation) of the price (of camel). 
Ibn Maalik dtu», said that pairs (or suits) of clothing mean a lower wrapper and a sheet of 
cloth (for the upper torso). 
Teebi «+ 4.) said that the blood wit for a Muslim was fixed at twelve thousand dirhams 
- but that for a dhimmi was unchanged at four thousand dirhams, so it became one-third of 
the blood wit for a Muslim. So, the Shafi’ isda», and their like-minded hold that the blood 
wit for the dhimmis is one-third that of Muslims, but the Hanafis dis>, say that both are at 
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par. Shamni 4tu-, gives (the juristic ruling that is in practice as) value of blood wit in: 

Gold at one thousand dinars, silver at ten thousand dirhams, and camels at one 
hundred camels. However, Imam Shafi’iéi «>, contends that blood wit in silver is at 
twelve thousand dirhams. 
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3499. Sayyiduna Ibn Abbas «+...» said that the -Prophet pljas ài Lo fixed the blood 
wit at twelve thousand (dirhams).! 
BLOOD WIT BELONGS TO HEIRS OF THE MURDERED 
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3500. Sayyiduna Amr ibn Shuayb «s à»; narrated from his father from his grand 
father that Allah’s Messenger plus, used to fix the blood wit against accidental 
death at four hundred dinars or their value in silver (which was four thousand 
dirhams) for villagers (or urban dwellers) and he based it on the price of camels. 
Thus, when the camels became costly, he raised the amount (of blood wit) to be 
paid, but when they became cheaper, he reduced the amount (of blood wit) payable. 
(This is why) in the time of Allah’s Mecca sated Jo, the amount (of blood wit) 
was between four hundred and eight hundred dinars whose value in silver was 
eight thousand dirhams. 
The narrator added: Allah’s Messenger i-ja ài Je decided that those who had cow 
should pay two hundred cows and those who had sheep should pay two thousand sheep. 
_ Allah’s Messenger pt- jats äi Le (also) said that the amount of blood wit is the right of 
the heirs of the person who is killed. 
And, Allah's Messenger pjate ai.» decided (also) that the blood wit payable by a 
woman is to be divided among her paternal relatives and the killer should be 
deprived of ;inheritance (if he has killed one from whom he is eligible to inherit 
and will get neither from his blood wit nor from his legacy).? 


1 Tirmidhi # 1388, Abu Dawud # 4546, Nasai # 4803, Ibn Majah # 2632, Darimi # 2363. 
2? Abu Dawud # 4564, Nasai # 4801, Ibn Majah # 2630, Musnad Ahmad # 2-224 


507 Translation & Commentary of MISHKATUL MASAABIH . Vol.3 


COMMENTARY: Teebi «>, said that this hadith too is evidence that the measure of 
blood wit is camels. It is fixed on the basis of camels and is wajib (obligatory) to pay at the 
number of camels fixed. This is the opinion of Imam Shafi’ idta.>), 
The blood wit on a woman who commits a murder will be paid by her asabat, meaning, her 
helpers and family. This is as the command for a man. 
A woman will not be responsible as a slave is, for, while it is wajib (obligatory) ona 
slave to pay the blood wit imposed on him on his own and is not payable by his 
asabat, the bloodwit imposed on a woman is not wajib (obligatory) on her to pay but 
payable by her asabat. 

PERPETRATOR OF MURDER RESEMBLIN G DELIBERATE MURDER IS NOT 

EXECUTED 
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3501. Sayyiduna Amr ibn Shuayb 4 «-, narrated fromhis father from his 
grandfather that the Prophet pjat äi Lo said, “Blood wit for murder that resembles 


deliberate murder is as severe as blood wit for deliberate murder, but the 
- perpetrator of murder resembling deliberate murder is not be killed.” 


COMMENTARY: While diyah or blood wit against deliberate murder and against 
murder resembling deliberate murder resemble, qisas is liable on the former but not on 
murder that seems like deliberate. There should be no confusion that qisas (or 
retaliation) is also imposed on the perpetrator of murder that looks like deliberate, but 
it is imposed only on the former. i 


BLOOD WIT FOR LOSS OF SIGHT 
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3502. Sayyiduna Amr ibn Shuayb äia>) narrated from his father from his grandfather 
- that Allah's Messenger pl. saJedi_.0 gave verdict for an eye that (is wounded but) is in 
its place yet has lost sight that one-third of blood wit is payable.” 
COMMENTARY: If a person strikes another so that he loses his eyesight though the eye 
stands in its socket and the face retains its character then one-third blood wit will be wajib 
(obligatory) on the man responsible for the damage. It has been mentioned previously that 
if both eyes are lost the full blood wit is payable (one hundred camels), and if one is lost 
then half blood wit is payable. 
Some Ulama (Scholars) say that the usefulness is not taken away completely in this case. 
So the blood wit for it should be as for a man who is beaten (but he loses no limb and 
suffers no wound) but he only gets a black body. The blood wit for it should be a 
proportionate hukhumah(#,s~). . 


1 Abu Dawud # 4565, Musnad Ahmad 2-224 
2 Abu Dawud # 4567, Nasai # 4840 
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The word hukumah is a terminology concerning blood wit, the valuation is called arbitration. 
It supposes the man to be a slave and calculates the depreciation in his value because of the 
wound. The amount of this decrease is the blood wit that is wajib (obligatory) of the man 
responsible to wound him. They maintain that the Prophet's pl- jats ài Lo verdict of one-third 
blood wit means not the regular blood wit but that deduced through hukumah. 

Toorpushti 44.» has concluded in a discussion on this hadith that it is questionable. 


BLOOD WIT FOR THE UNBORN CHILD 
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3503. Sayyiduna Muhammad ibn Amr 40>) reported from Abu salmah who said 

that Abu Hurayrah «sà s»; narrated that Allah's Messenger pl- jate à o decided that 

the blood wit for miscarriage is a ghurrah. And a ghurrah is a male or a female 

slave, or a horse, or a mule. 

Abu Dawud who transmitted it pointed out that Hammad ibn Salamah and Khalid 

Wasti transmitted this hadith from Muhammad ibn Amr but neither mentioned 

‘horse or mule’.! 


COMMENTARY: Allamah Nawawi 4 «>, said that the ghurrah is something very 
exquisite. It is applied to man in the sense that Allah created him in the best of forms. 
Some scholars say that a narrator included horse and mule in ghurrah in this hadith on his 
own. Ghurrah is applied only to a human being who belongs to someone. 
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3504. Sayyiduna Amr ibn Shuayb à>, narrated from his father from his grandfather 

that Allah’s Messenger l~ edi, Le said, “He who practices medicine but is not known as 

a physician (and someone dies at his hands) will be held responsible.”? 
COMMENTARY: If anyone who is not a physician pretends to be one and treats patients 
one of whom dies, then all the ulama (Scholars) agree that blood wit will be wajib 
(obligatory) on his paternal relatives. However, he will not be killed in retaliation because 
he had the patient’s permission to treat him. 


BLOOD WIT WAS FORGIVEN TO THE POOR 
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1 Abu Dawud # 4579, Tirmidhi # 1410, Musnad Ahmad 2-498 
2 Abu Dawud # 4586, Ibn Majah # 3466, Nasai # 4830 
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3505. Sayyiduna Imran ibn Husayn «+ 4,.2, narrated that a boy who belonged to a 

poor family cut off the ear of a boy belonging to a rich family. His family members 

came to the Prophet pl- jale ài lo and pleaded, “We are, indeed, poor people (so we 

may not be asked to pay the blood wit).” So, he did not impose anything on them.! 
COMMENTARY: If a boy happens to cause loss or damage to anyone then because of 
neglect of a correct way, he will be classified as perpetrator of accidental wrong. The 
penalty for it will be imposed on his relatives as wajib (obligatory). If a boy kills someone, 
then retaliation shall not be liable on him. 
In this, case penalty was wajib (obligatory) on the boy’s parents. However, the Prophet sedi, Lo 
ey condoned that because of their poverty and made no blood wit wajib (obligatory) on them. 
The boy who cut off the ear of the rich boy was not a slave but a freeman. If he was a slave 
then he would have had to pay the blood wit himself and the poverty of his masters would 
not have absolved him of the fine. 
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3506. Sayyiduna Ali «+ 4,2, said that the blood-wit for murder that resembles 
deliberate murder is (one hundred she-camels as wajib (obligatory)) of three kinds: 
thirty-three she-camels in their fourth year, thirty-three she-camels in their fifth 
year and thirty-four she-camels in their sixth year. All of them must be pregnant. 
According to another version, he said that blood-wit for accidental murder is four 
kinds of (one hundred she-camels as wajib (obligatory)): twenty-five she-camels in 
their fourth year, twenty-five she-camels in their third year, and twenty-five she 
camels in their second year.” 
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3507. Sayyiduna Mujahid4 a>, said that Umarss à s»; decided that the blood wit for 
murder that resembles deliberate murder is thirty she-camels in their fourth year, thirty 
she-camels in their fifth year and forty pregnant she-camels in their sixth year.3 
(This hadith # 3507 upholds the contention of Imam Shafi’i «> ,) i 
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1 Abu Dawud # 4590, Nasai #4751. 
2 Abu Dawud # 4551 
3 Abu Dawud # 4550,Musnad Ahmad 1-49. 
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3508. Sayyiduna Sa’eed ibn Musayyib «sä»; narrated that Allah's Messenger 4). 
eluyate decided that a ghurrah be paid as blood wit for a child that is killed in its 
mother’s womb. (Ghurrah is a male or female slave.) The man who was the 
recipient of this decision asked, “why should I be penalized,for one who has not 
eaten or drunk, or spoken, or cried? The like of it is dropped.” Allah's Messenger 
ei jade àl o said, “This man belongs merely to the kahin (soothsayers).”1 
3509. Sa’eed «si. reported like it from Abu Hurayrah asa,» 2 
COMMENTARY: The kahin is a soothsayer. He speaks in rhyming verse to chant his listeners. 
However, it is eloquence and fluency that appeals to the listeners. The Prophet's «leas Jo 
ey speech was such, more particularly his supplications. For example, this prayer: 
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O Allah, I seek refuge in You from the learning that is of no profit, and a heart that 

is not fearful..... 
Shamni «>, said that if anyone strikes a pregnant woman and she suffers a miscarriage, 
then the blood wit is a ghurrah, meaning five hundred dirhams payable by the tribe of the 
person striking the woman. He said that ghurrah is five hundred dirhams according to the 
ulama (Scholars). 
If a pregnant woman is struck on her belly and a living child emerges from her womb and 
after that dies, then a full blood wit becomes wajib (obligatory). 


1 Nasai # 5820, Muwatla 6 (equal). 
2 Abu Dawud # 4576, Muslim # 36-168, Musnad Ahmad # 2-274. 
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CHAPTER - III 
OFFENCES THAT DO NOT MAKE PENALTY LIABLE olga laiana fuo Gy 


The word (out) (Jinayat)! is the plural of (4%r)(jinayah). The word jinayah means ‘offences 
committed against persons such as murder, wounding, drowning,’ ‘felony.’ 
The preceding chapter mentioned the punishments, blood wit, retaliation etc. that are 
imposed on jinayah. In this chapter such kinds of jinayah are mentioned for which no 
punishment becomes wajib (obligatory). 
SECTION I JIN jadi 
NO RESPONSIBILITY FOR AN ANIMAL’S ACTION 
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3510. Sayyiduna Abu Hurayrah «+ 4.2, narrated that Allah’s Messenger plate àl lo 

said, “The dumb animals! A wound caused by them is forgiven. (Falling in) a mine 

is forgiven. (Falling down) a well is forgiven.”2 . 
COMMENTARY: If an animal tramples, gores its horns, slaps with its tail or bites someone 
wounding or killing him, or it damages property then no compensation is payable, 
provided its keeper is not with it. If someone drives it, rides it or leads it, then that person 
will be liable for whatever damage to life or property the animal causes. This is what Imam 
Abu Hanifah ata says. 
Imam Shafi’ idia contends that if the animal causes these things during day then nothing 
is payable or wajib (obligatory) on its owner. However, if any damage is caused by the 
animal at night then its owner is responsible and it is wajib (obligatory) on him to pay 
damages. It is the responsibility of the owners to lock or tether their animals in the night. 
By day, the fields, gardens and other things must be taken care of by their owners. 


FORELEGS & HIND LEGS: It is stated in the Hidayah that one who drives the animal will 
be responsible for any damage that may be occasioned by its fore or hind legs. But, a 
person who leads the an animal behind him will be responsible for any damage caused by 
its fore legs only, not by its hind legs. The rider of an animal is answerable for anything the 
. animal destroys by treading it down, striking it with its head, forelegs or body, But not its 
hind legs or tail. 

If there is a rider on an animal and also one who drives it then damages will be wajib 
(obligatory) on both. 


MINE: If anyone falls into a mine or is buried in it then no damages are wajib (obligatory) on 


1 Both ‘a’s are prolonged in the plural and only the first in the singular 

2 Bukhari # 6913, Muslim # 45-1710, Tirmjdhi # 1377, Abu Dawud # 4593, Nasai # 2496, Ibn Majah # 
2673, Darimi # 1668, Muwalto Maalik # 12 (Ugul), Musnad Ahmad # 2-728. 

3 Hidayah (English translation) v2 pp 619-620. The Urdu text (of Mazahir Haq) has that the rider is 
responsible for its hind legs also. (Dar ul-Isha’at Karachi.) 
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one who has dug the mine. If a person hires a labourer to dig a mine and he is buried 
when the mine collapses on him then no responsibility rests on the owner of the mine. This 
second possibility is not restricted hiring anyone to dig mines only but this rule applies also 
to other forms of hiring. The first possibility applies also to digging wells. If anyone digs a 
well on his own land or on a place where it is permitted then he is not responsible for 
damages when a passer-by falls into it.1 
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3511. Sayyiduna Ya’la ibn Umayyah «s à s»; narrated that he had participatedwith 
Allah’s Messenger ¢l-yal¢ ai Jo in the battle of the jaysh ul-usrah (army of distress 
which was the Battle of Tabuk in 9AH) and he had a servant (with him). He (the 
servant) had a dispute with another man and they fought one another (over 
something). One of them bit another’s hand, and he pulled out his hand from the 
‘mouth of the othér who bit him. This (action) dislodged his front tooth which fell 
out and he went to thte Prophet, y4,164,.6 (to complain) but He did not impose any 
damage for the front tooth, saying “Should he leave his hand in your mouth while 
you munched it like a male camel?”2 


COMMENTARY: The Prophet pjate ài ho did not agree to get the man who bit another’s 
hand and lost his tooth in the process any compensation because the other man was 
defending himself. He had no option but to pull out his hand from the other’s mouth. 

It is stated in sharh us-sunnah (Prophet's ql yale ai Jo practice) that it a man tries to assault a 
woman and she attacks him to save herself and he dies, then nothing will be wajib 
(obligatory) on the woman,who was engaged in self-defence. 


PRESERVING CHASTITY: Sayyiduna Umaras 4,2, was asked to decide about a girl 
who was collecting wood in a desolate place when a man followed her to molest her. She 
picked up a stone and flung it at the rascal who died on being hit by it. Umar «edi,» gave 
judgment, “This killing is from Allah (who punished him to preserve the chastity of an 
innocent girl). By Allah, no blood wit will be imposed because of it.” Imam Shafi’isa- 
held the same opinion. 

Similarly, it is also ‘allowed to defend oneself and protect one’s property against bandits 
and miscreants. One must first try to make them see reason. If they do not desist and one 
has to kill them to protect oneself (or one’s property) then their blood is forgiven to him. 
(There will be no retaliation; ) 


1 The word in the hadith is (,4) Jubar. According to the LEXICON of Lanes (vz p 374) it mean: ‘a 
thing of which no account, or for which no retaliation is taken.’ 
2 Bukhari # 2265, Muslim # 23-1674, Nasa’i # 4764, Ibn Majah # 2656, Musnad Ahmad 4-223. 
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3512. Sayyiduna Abdullah ibn Amr «sài >; narrated that he heard Allah’s Messenger 
ela garheat} ie say, “He who is killed for his property (protecting it) is a martyr.”! 
COMMENTARY: If anyone guatds his property and someone kills him then he is a martyr. 
The same ruling applies to one who is killed while protecting his family members. 
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3513. Sayyiduna Abu Hurayrah «sä „>; narrated that a man (came to the Prophet „Lo 
` eljas ài and) submitted, “O Messenger of Allah, do tell me what (should I do) if a 
man comes to snatch my property?” He said, “Do not give him your property.” He 
asked, “Tell me, what if he fights with me?.” He said, “Fight with him.” He asked, 
“Tell me, what if he kills me?” He said, “Then you become a martyr.” He asked, 
“Tell me,, what if I kill him?” He said, “He will go to hell.” (And you will not be 
responsible for anything.)? 
COMMENTARY: This hadith urges the Muslims to resist strongly anyone who tries to hert 
them or cause them damage. This hadith arouses in the believers the spirit of courage. 
They should not show cowardice against anyone who tries to deprive them of their 
property and destroy them. A Muslim who has the strength of faith and trust in Allah is 
expected to face boldly the attacker, miscreant and mugger. He should prefer a death in an 
honourable manner than a disgraced life, and earn or Or, he should get rid of the 
evil man consigning him to hell. 
This hadith is evidence that even if the evil man is a Muslim then it is allowed to resist him 
and to kill him if that becomes necessary. 


PEEPING EYES MAY BE PUT OUT 
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3514. Sayyiduna Abu Hurayrah «säi», narrated that he heard Allah’s Messenger „Lo 
ging ale att say, “If anyone peeps into your house (through a hole while the door is 


shut) and you have not given him permission (to enter) and you throw a pebble at 
him blinding his eyes thereby, then there will be no sin on you.”3 


1 Bukhari # 2480, Muslim # 226-141, Abu Dawud # 4771, Tirmidhi # 1419, Nasai # 4087, Musnad 
Ahmad 2-163 (Abu Dawud is similar to it.) 

2 Muslim # 225-140 

3 Bukhari # 6888, Muslim # 44-2158, Nasai # 4861, Musnad Ahmad 2-243. 
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COMMENTARY: Imam Shafi’i i>, abides by the haidth in toto. Imam Abu Hanifah dr, 
says that it is a strong warning against peeping into any house and says that anyone who 
incapacitates an eye will have to pay damages. 
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3515. Sayyiduna sahl ibn Sa'd «sà s», narrated that a man peeped through a hole in 
the door of (the house of) Allah’s Messenger pl jadsàl to and Allah's Messenger äle 
rsads had a spike (in his hand) with which he scratched his head. He (saw him 
peeping (into his house and) said, “If I had known that you were looking at me 
(deliberately) then I would have poked your eyes with it” (pointing to the spike). 
Seeking permission has been prescribed only because of the sight (that might not 
fall on non-mahrams).”! 

COMMENTARY: It is as bad to peep into another’s house as it is to enter it without 

permission. Teebi«s i .», said that this hadith suggests that if anyone glances into 

someone’s house unintentionally while passing before it, then he is not to be blamed. 


‘THROWING PEBBLES UNNECESSARILY . 
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3516. Sayyiduna Abdullah ibn Mughaffalus & 2, said that he saw a man throw 
pebbles holding (and aiming) them between his thumb and (fore) finger. So he 
said, “Do not throw pebbles because Allah’s Messenger pl- jade ài o has forbidden 
that pebbles be thrown in this manner, saying, ‘Game cannot be caught by this 
thing nor may an enemy be wounded. Rather (it is a vain pursuit whereby) you 
might break a tooth or slash an eye.’”2 
COMMENTARY: The Prophet piu) ale a Je disallowed this pursuit because nothing is 
gained from it but disputes may arise. People may quarrel unnecessarily. The same ruling 
applies to every such vain, meaningless thing. 


DO NOT DISPLAY WEAPONS IN PUBLIC 
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1 Bukhari # 6901, Muslim # 4-2156, Tirmidhi # 2709, Nasai # 4859, Darimi # 2384, Musnad Ahmad 5- 
330. 

2 Bukhari # 5479, Muslim # 54-1924, Abu Dawud # 5270, Nasai # 4815, Ibn Majah # 3226, Darimi # 
44, Musnad Ahmad 4-86. 
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3517. Sayyiduna Abu Musa «sä „+, narrated that Allah's Messenger pl- jate ài Lo said, 
“When any of you comes to our mosque or our market, or passes along, and has 
with him arrows, he must keep them covered (in their quiver, or hold them in his 
hand) lest he cause injury to any Muslim by them.” 
COMMENTARY: Not only in the mosques and markets but in every such place as there is 
a gathering of Muslims, one must carry his weapons carefully. They could be arrows, 
swords, guns, or whatever kind. A slight negligence could wound a Muslim. 


DO NOT POINT A WEAPON AT A MUSLIM 
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3518. Sayyiduna Abu Hurayrah «sä s»; narrated that Allah's Messenger pl- jasle ài lo 
said, “Let not any of point a weapon at his (Muslim) brother, for, he cannot say 
perhaps the devil might take it away from his hand and (because of it,) he might 
land in a pit in hell.”2 

COMMENTARY: The devil is always on the qui vive. If a person make a mistake, the 

‘devil tempts him to commit sin. If he points a weapon at his Muslim brother, he might be 

careless and hurt him. That might mean hell. 
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3519. Sayyiduna Abu Hurayrah «s „#5 narrated that Allah's Messenger pl jasle ài sho 
said, “If anyone points (a weapon or something of) iron at his (Muslim) brother. 
then the angels curse him till he puts it aside, even if he is his brother having the 
same father and mother.? - 
COMMENTARY: If anyone points at his brother a piece of iron, clearly he may not be 
meaning to threaten him. He might be jesting. But, even then the angels curse him. Thus 
it is emphasized that anything of iron or a Wapen must not be pointed at a Muslim. 
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3520. Sayyiduna Ibn Umar «+ 4.2, and Sayyiduna Abu Hurayrah as ài 2) narrated 
that the Prophet pl-jate di Lo said, “He who picks up a weapon against us (even in 
jest) does not belong to us.” (Meaning, ‘he does not follow our ways.’) 


The version (of Muslim) adds: “He who cheats us (by not disclosing defect of what 
che sells) does not belong to us.”4 : 


- 1 Bukhari # 7075, Muslim # 124-2615,Abu Dawud # 2587, Ibn Majah # 2778, Musnad Ahmad 4-418. 

2 Bukhari # 7072, Muslim # 126-2617, Musnad Ahmad 2-317. 

3 Muslim # 125-2616, Tirmidhi # 2162, Musnad Ahmad 2-256. 

4 Bukhari # 7070, Muslim # 164-101, Nasai‘i # 4100, Ibn Majah # 2575 and 2576, Musnad Ahmad 2- 
417 & 2-3. 
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3521. Sayyiduna Salamah ibn Al-Akwa acai.» narrated that Allah’s Messenger à eo 
qin sale said, “He who draws a sword against us (even in jest) does not belong to us.”! 
DO NOT PUNISH ANYONE 
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3522. Hisham ibn Urwah åà4.>, said that his father narrated that Hisham ibn Hakim 
passed by certain people in Syria from the Anbath (Nabateans) who were made to 
stand in the sun and olive oil was poured on their heads. He asked, “What is this?” 
He was told, “They are being punished for (not paying) the kharaj (homage 
revenue)” (land tax). Hisham said, “I bear witness that I had heard Allah’s 
Messenger. piv yale ai deo say. “Surely, Allah will punish in the hereafter, those who 

punish the people, in this world.”2 a 
ALLAH’S WRATH ON THE OPPRESSORS 
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3523. Sayyiduna Abu Hurayrah «sà»; narrated that Allah's Messenger ple jate àl Lo 

said, “If you live long, you shall see soon people holding in their hands something 

like oxtails (meaning, whips). They will begin the morning and the wrath of Allah 

will be on them and in the evening Allah’s severe anger will be on them.” 

Another version has: ‘in the evening Allah’s curse is on them.” 

COMMENTARY: The ‘people you will see’ will be the stooges of the oppressors or cruel rulers. 


CLOTHED BUT NAKED 
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3524. Sayyiduna Abu Hurayrah «să 2; narrated that Allah's Messenger pl- jade àt do 


1 Muslim # 112-99, Tirmidhi # 2520, Musnad Ahmad 4-46. - 
2 Muslim # 118-2613, Musnad Ahmad 4-403 
3 Muslim # 53-2856, Musnad Ahmad 2-323. 
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said, “Two kinds of the inmates of hell there are whom I have not seen: (i) A 
people who have with them whips resembling ox-tails with which they will strike 
people (unjustly). And (ii) women (who will be) clothed but (be nearly) naked. 
They will incite men and be disposed to them. Their heads will sway like the 
humps of bukht camels. These inciting women will not enter paradise and will not 
experience its fragrance though its fragrance can be perceived at a distance this-far- 
and-that-far.”1 

COMMENTARY: The women mentioned will wear very fine see-through garments. Or, 

they will leave part of their body bare. Or, they will not put their scarf on their chest and 

belly but put it round their necks. 

This could also refer to women who don different kinds of costly garments in this world 

but neglect the garment of taqwa (piety) (righteousness). It is only the garment of taqwa 

(piety) that will entitle them to paradise. 

These women will incline men to themselves by their adornment, behaviour and walk and 

will lean toward men. 

The bukht camels are the camels of khurasan with two humps (also known as Bactrian 

camels). The women arrange their hair in the manner of humps. 

The women described in this hadith did not exist in the time of the Prophet pl- aleà uo, He 

did, however, forewarn of this kind of women. It is one of his miracles. 

The hadith says that these women will not enter paradise but there are such men too who 

have not been mentioned here. Qari Iyad iu>; said that they will be admitted to paradise 

after going through their punish.nent, but not those women who perpetrate these things 

and maintain that whatever they do is lawful and not wrong at all. 


| DO NOT STRIKE AT THE FACE 
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3525. Sayyiduna Abu Hurayrah «sà v»; narrated that Allah’s Masaeneee, a jade ăi dio 


said, “When one of you fights (and beats another), he must spare the face because 
Allah created Aadam in His own likeness.” 


COMMENTARY: Creating Aadam pAJats in His likeness means bestowing on him His 
attributes of majesty and beauty. Or, it could mean a form that Allah has given only to 
human beings and described it as ‘His’ to bestow honour on Aadam A-JlaJe. Itis as He 
SAYS (73) 44444) {blow into him My spirit}(15: 29) and ascribes the spirit to Himself to 
honour and show the excellence of mankind. 


Some scholars say that the pronominal suffix in (4)6)(Surathi, his likeness or his form) 
stands for Aadam’s form. This form is distinct from the forms of all other creatures. It i is 
full of excellence and beauty. 


It will mean that Allah created mankind nobler Ithan all creatures. Of all man’s limbs, his 
face is the noblest and most honourable. It is the index of his form and perfection. Hence, 


1 Muslim # 52-2128. 
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one must refrain from striking it. The ulama (Scholars) say that this command is by way of 
mustahab (desirable). , 
SECTION II cath judi 
FORBIDDEN TO LOOK INTO HOUSES 
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3526. Sayyiduna Abu Hurayrah «+ 4,,>) narrated that Allah’s Messenger lye it lo 
said, “If anyone slides a curtain and peeps into a house before receiving permission 
(to enter ) and sees that which ought not to be seen of his family, then he touches 
the limit that is not lawful for him to touch. If a man (from the house) challenges 
him when he looks in and puts out his eye, I will not hold him responsible. (And, I 
will not impose any penalty on him.) However, if a man goes by a door that has not 
curtain and is not shut and he looks in, then he has not committed a sin. Rather, sin 
is committed by the people of the house.! 
(They ought to have shut the door and drawn the curtain) 
COMMENTARY: It is wajib (obligatory) for the family to keep the door of their house shuts 
or draw a curtain over it. 


DO NOT HAND OVER OR TAKE UNSHEATHED SWORD 
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3527. Sayyiduna Jabir «s à»; narrated that Allah's Messenger pljas č o forbade 
the handling of an unsheathed sword.? 


THONG OF SANDAL MUST NOT BE SNAPPED BETWEEN TOES 
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3528. Al-Hasan (i>, reported that Samurah «+41», narrated that Allah’s Messenger 

elu sanledit, Lo disallowed the snapping of the strap of a sandal between two toes.3 
COMMENTARY: These two hadith forbid the two things by way of compassion. 


BEING KILLED WHILE PROTECTING RELIGION, LIFE & PROPERTY | 
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1 Tirmidhi # 2709, Musnad Ahmad 5-81. 
2 Tirmidhi # 2163(2170), Abu Dawud # 2588 
3 Abu Dawud # 2589 
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3529. Sayyiduna Sa’eed ibn Zayd «+,» narrated that Allah’s Messenger pl jasle àt Lo 

said, “He who is killed while defending his religion is a martyr. He who is killed 

while defending himself is a martyr. He who is killed while protecting his 

property is a martyr. And, he who is killed while protecting his family is a martyr.! | 
COMMENTARY: If a disbeliever or an innovator ridicules Islam on the face of Muslim who 
contends with him over that but is slain then in this case the Muslim attains martyrdom. 
The ulama (Scholars) say generally that if anyone has evil intentions against a person’s life, 
property or family, then he must first try to convince him out of it. If he does not see sense, 
then, he may use force and if he kills the evil man then no penalty is due from him. But, if 
he himself is slain then that is martyrdom for him. 


DO NOT RAISE SWORD AGAINST A MUSLIM 
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3530. Sayyiduna Ibn Umar «+4,,2) narrated that the Prophet pl- jade àt o said, “There 


are seven gates of hell. One of these gates is for him who draws a sword against my 
ummah,” or, he said, “against Muhammad’s ummah.”2 


sl GSI EMER byl diss 
And the hadith of Abu Hurayrah«sii,,2,; “The treading of the foot is forgiven...” is 
mentioned in the chapter on al-ghasab (wrongful appropriation) hadith # 2952. 


And this chapter has no section-III 


1 Tirmidhi # 1431, Abu Dawud # 4772, Nasa’i # 4090, Ibn Majah # 2580, Musnad Ahmad 1-190. 
2 Tirmidhi # 3123, Musnad Ahmad 2-94. 
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CHAPTER - IV 
AL-QASAMAH - OATHS jalaslol; 


The Arabic word is al-Qasamah (4). It is to take an oath. In Sari‘ah, it refers to a murder 
in a village or neighbourhood, or anywhere near to it, when the murderer is not traced, 
then the state or government should investigate. If the murderer is traced, then the law 
will take its course against him. If not, then fifty men of that place (selected by the next of 
kin of the slain man) will be put to oath. Each of them shall depose in this way, “By Allah 
(or, I swear by Allah), neither have I killed him nor do I know who has slain.” This is as 
Imam Abu Hanifah a>, contends and it is based on the well-known hadith. 


Sia Jé ids egiii figo 

(The plaintiff should present a witness while the defendant must take an oath.)! 
It is suggested also by the haidth # 3531. 
The contention of Imam Shafi'i å>) and Imam Ahmaddta-, is that if there was animosity 
between the inhabitants of the village or locality, or of its surroundings. (Where the body 
is found and the murdered man, or some strong pointers are found suggesting that 
someone there could have been the murderer, then the next of kin of the murdered man 
will be put to oath. They will depose, “We swear by Allah, you have killed him.” If they 
refuse to take the oath, then the accused will be made to swear. This is indicated by the 
first hadith of this chapter (#3532) 
Qisas, or retaliation is not wajib (obligatory) when resorting to qasamah, even if the 
accusation is of deliberate murder. But, diyah or blood wit is wajib (obligatory) in this case 
(oath-taking) whether the accusation is of deliberate murder or of accidental murder. 
However, Imam Maalik å>, said that ií it is an accusation of deliberate killing then qisas 
should be imposed. Imam Shafi’ idtas>, also said the same thing in his ancient ruling. 
It must be known that this form of qasamah was prevalent during the jahiliyah (ignorance 
period) too. The Prophet plwsase dil lo retained it. He passed judgment according to it for 
the slain Ansar whose murder the ansars had blamed on the Jews of the Khaybar. 


SECTION I | SIS jadi 
WHO WILL BE PUT TO OATH 
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1 Tirmidhi # 1341(1346) 
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3531. Sayyiduna Rafi ibn Khadij «sà»; and Sayyiduna Sahl ibn Abu hathmah ù>) 
«s narrated that Abdullah ibn sahl (4s äi»; and Muhayyisah ibn Mas'udss ài >) 
came to Khaybar. When they separated from one another (one day) among the palm 
trees and (finding him alone) someone killed Abddullah ibn Sahl w# >). 
(Thereafter) Abdur Rahman ibn Sahl «sà s», (the real brother of the slain Abdullah) 
and the (two) sons of Mas’ud, Huwayyisah and Muhayyisah (paternal cousins of 
the slain man) came to the Prophet ply «Jc 4) Jo and informed him of what had 
happened to their relative. Abdur Rahman «+ 4,2, (the brother of the slain man) 
who was the youngest of the lot was the first to speak. The Prophet plu sated! said 
to him, “Kabbir al-Kubr” (Respect the eldest of you. Let him speak.) Yahya ibn 
Sa’eed diu>, (a narrator of this hadith) said that the Prophet's i=j asde ài Jo words 
meant, ‘Let the eldest take charge of speaking.’ Then, they spoke (meaning the 
eldest of them). The Prophet pijas ù Jesaid, “If fifty of you take oaths then you 
will be eligible to seek blood. wit or retaliation for your man who is murdered.” Or, 
he said, “your companion.” They submitted, “O Messenger of Allah, it is 
something that we had not seen. (We cannot say definitely who had killed.)” He 
said, “fifty of the Jews will take oaths and acquit themselves.” (Their oaths will 
prove them innocent.) They said, “O Messenger of Allah, they are disbelievers. 
(Their oaths are meaningless and unreliable.)” So (to bury the mischief) Allah’s 
Messenger el» sated, Le paid the blood wit himself (to the heirs of the slain man). 
According to another version: he said, “Swear fifty oaths and be entitled to 
the blood wit of your man who is murdered,” or, he said, “Your companion.” 
Then Allah's Messenger pjate ăi tc himself paid his blood wit amounting to 
one hundred she-camels.! 
COMMENTARY: The person who is the eldest must be honoured. He should initiate 
conversation. 
This hadith is evidence that it is allowed to plead in matters of hudud or prescribed 
punishments, even for those who are present the guardian of the deceased was his real 
brother, Abdur Rahman ibn Sahlase a .»,, while Huwayyisah and Muhayyisah were his 
paternial cousins. 
Ths hadith says that the plaintiff should be put to oath first. But, the Hanafis say that the 
defendant is to be made to swear initially. 


z 
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G 
And this chapter is without section-II 


1 Bukhari # 6142, 6143, Muslim # 2-1669, Tirmidhi # 1422, Nasa'i # 4712, Musnad Ahmad 4-142 
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SECTION III jin jadi 
DEFENDANT SHOULD BE PUT TO OATH FIRST ‘ 


A be oid I) G Ki Y gti Lai G8 Jas eel IG Bad 63 Bils EE (rory) 


Al Sp25 GIG 2X ole JHE JE ides tilt ASi Ji 5 E15 155555 chs ails 


9? 27% z 2 40% Ne Zoe IB, í wees J r z s z 
gia 33ER JG Ía óe sei M25 hee 585 55d 28 hs heed Ge Js BEN I 


z ' g ’ be a See Bs 
(a5lagol oly) -qakte des shag ach Jaade Ig a piei has 
3532. Sayyiduna Rafi. ibn Khadij «* # >) narrated that a man of the Ansar. was 
killed (and he was Abdullah ibn Sahl «+4),,>,). His relatives went to the Prophet 
rjad ai! Le and mentioned to him what had happened. He asked them, “Do you 
have two witnesses who might testify to the murderer of your man?” They 
submitted, “O Messenger of Allah, no Muslim was there at the time. Only Jews 
were there (and they are known to create mischief) and they are impudent enough | 
to perpetrate things more grave than that.” He said, “Then select fifty of them 
and put them to oath.” But, they did not agree (to put the Jews to oath knowing 
that they would not hesitate to take false oath). So, Allah's Messenger pl jate äi „Lo 
paid his blood wit himself.1 . 
COMMENTARY: Mulla Ali Qari i+) points out that the defendants are called upon to 
swear first. The Hanafis observe this practice. He has mentioned all arguments of different 
imams and concluded that the Hanafi practice is correct. 


‘CHAPTER - V 


KILLING APOSTATES & THOSE WHO eRe eS st] Jae 
STRIVE TO CAUSE CORRUPTION | | vere 


WHO IS A MURTAD: Murtad is an apostate. He turns away from the folds of the religion 
of Islam. He exits from the light of faith and Islam and enters the dark recesses of disbelief 
and polytheism. 


COMMAND ABOUT AN APOSTATE: (We seek refuge in Allah from such thought). Ifa 
Muslim apostates, then, first, he must be invited to Islam and if he has some confusion and 
queries then they must be clarified for him. This is not, however, wajib (obligatory) but 
merely mustahab (desirable) because he already has received the invitation to Islam and it is 
riot necessary to renew it. However, such a person should be put in prison for three days. 
If he repents and returnis to the fold of Islam in three days, that is good for him, otherwise 
Islam prescribes a death penalty for an apostate. Some ulama (Scholars) hold that respite 
should be given to him if he requests for a deferment otherwise there is no need to defer 
the punishment, but ImamShafi’i it4a>, holds that it is wajib (obligatory) that the ruler grant 
him a three day breather. But, the Quran says: 


1 Abu Dawud # 4524 
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{kill the polytheists}(9. 5) 
- And, the Prophet plu sated uo said’ 
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(He who changes his religion Islam, kill him.) 
This means that it is not wajib (obligatory) to give an opportunity to the apostate to think over. 


-~ WHO STRIVES TO CAUSE CORRUPTION: The second portion of the caption concerns 
those who strive to create mischief. Generally, this refers to those who make mischief on land, 
commit robbery and indulge in killing and man-salughter, and disturb the peace and comfort 
of the people. However, here reference is made specifically to robbery, and to highway 
robbery. The prescribed punishment for these crimes too is killing. The Quran says: 


PES i ig oasa oT 
{The only recompense of those who wage war against Allah and His Messenger and 
strive to do corruption in the land is that they should be slain....} (5 : 33) 


' MORE COMMANDS ABOUT APOSTACY & APOSTATES: Our lives these days are 

very unbridled. We speak carelessly and we do not conform to our beliefs and ideologies. 
Our deeds belie our faith. The result is that we often utter with our tongues such things as 
we consider insignificant but they cast us nearer to the borders of disbelief. We do many 
such deeds which we give no thought but they lead us to the brink of disaster and cause us 
loss in the hereafter. Hence, some explanation follows in the next lines. 


FATAWA ALAMGIRI: The Fatawa Alamgiri has set aside a complete chapter on the 
commands and rules concerning apostates. Except for some part of it treating rare issues, 
we reproduce the entire chapter here. It is essential for every Muslim to know them so that 
he is careful in his speech and does not utter what might lead him to infidelity, and he does 
not do that which smacks of disbelief. 


APOSTATE: In general parlance, a murtad is one who turns away from the religion of 
Islam. Its essence is to utter with the tongue words of disbelief after possessing faith and 
the term apostate may be applied to anyone correctly if he is sane. 


INSANE: Hence, it is not proper to apply the commands of apostasy to a mad person and 
an insensible child. If anyone gets fits of madness then he will be termed an apostate only 
when he is in a sane condition and does acts of apostasy. But, if he performs deeds of 
apostasy only when he is out of his senses then he will not be termed an apostate. 
INTOXICATED: Similarly, if anyone is always intoxicated and his mind and senses do not 
function the command of apostasy does not apply to him. 

MINOR: For a command of apostasy to apply, it is not necessary that the person should be 
an adult. Anyone, adult or minor, who commits an act of apostasy, would be subject to the 
commands of apostasy. 

WOMEN TOO: It is not necessary , that only men can be apostates, even women, if they 
perform such acts, will be termed apostates. ' 
NOT FORCED: The command will apply only when a person apostates willingly of his 
own accord. If anyone is compelled to apostate then he will not come under the purview of 
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the command of apostasy. 


ILL: If anyone suffers from pleurisy and is fed something that impairs his mind and he 
speaks incoherently and turns apostate in this condition, then the command of apostasy 
will not be applied to him. 


WEAK MINDED: If anyone is insane or given to suspicion or of unsound mind of any 
reason whatsoever then he too will not be subject to the commands of apostasy. 


PREACHING: It has been stated earlier in this chapter that if anyone apostates, Islam 
should be presented to him and if he has any doubts or confusion they should be removed. 
If he wishes to enter the folds of Islam, then he must recite the kalimah shahadah (the 
- expression of testimony)! and he must declare that he has nothing to do with every religion 
other than Islam. But, if he names merely the religion that he had adopted on giving up 
Islam and declares that he has nothing to do with it, then that too will suffice. 


THREE CHANCES: If anyone apostates and returns to Islam and again apostates, doing 
that three times, and each time the ruler gives him respite of three days to repent and 
return, then the ruler may give him an opportunity three times of three days each but if he 
apostates a fourth time and asks for another respite of three days, the ruler must not allow 
him an opportunity the fourth time. If he does not return to the folds of Islam finally, he 
must be killed. 


BOY: If a sensible boy turns apostate then according to Imam Abu Hanifah due, and Imam 
Ahmad 4a, the commands (of apostasy) will apply to him. He should be compelled to 
return to the folds of Islam, but he should not be killed. The same command applies to the 
boy who approaches adulthood. A boy is said to be sensible when he knows that Islam is a 
means of deliverance and can differentiate between good and bad, and sweet and sour. 
Some scholars say that it is a boy of age of seven years. 

WOMAN NOT KILLED: If a woman apostates, then she should not be killed but she 
should be imprisoned till she relents and becomes a Muslim. Every third day she should 
be beaten by way of a warning to get her to repent her apostasy and revrrt to Islam. If, 
however, anyone kills a woman who has apostated then nothing is wae (obligatory) on the 
killer. (He is not responsible for anything.) 

' FEMALE SLAVE: If a female slave apostates, then her owner must restrict her to his 
house to compel her to accept Islam. He should impose on her additional work (to what is 
her regular duty) as a punishment. And, he must not have sexual intercourse with her. 
GIRL: The same command applies to a sensible girl as to an adult woman. 

EUNUCH: The same command applies to an eunuch as to a woman. 

FREE WOMAN: If a free woman apostates, she cannot be enslaved as a female slave as 
long as she is in the Islamic territory. If she goes away to an enemy territory and is then 
brought as a prisoner (or captive of the Muslim army) then she may be enslaved. 
ENSLAVE HER: However, Imam Abu Hanifah atuo, says in one of his rare sayings that an 
apostate woman may be enslaved even in an Islamic state. Some ulama (Scholars) say that 
an edict should be issued about this woman on this opinion. If she is married then there is 


1 It is (GJ pay idare ot agaty i a S ol agh) (I bear testimony that there is not God but Allah: and I bear 
testimony that Muhammad is Allah’s Messenger pl- jale ài lo) 
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no harm. Rather her husband should preferably request the ruler to let him make her a 
female slave. If he is responsible for the livelihood (a Muslim) then the ruler may give her 
to him as a gift in which case he will be responsible to restrict her movement and beat her 
as a punishment to get her to embrace Islam. 


DENIAL OF APOSTACY: If an apostate denies that he has apostated then he must declare 
the unity of Allah, the Messenger ship of Muhammad plu) ale à le and the truth of the 
religion of Islam. This will be deemed to be repentance from him and he will be counted 
among the Muslims. 


PROPERTY: When anyone apostates he loses right of ownership over his property, but this 
loss of ownership is held in abeyance. If he is motivated to repent and becomes a Muslim 
again then his ownership is restored to him. But, if he dies as an apostate or is killed, then 
the property that he had collected as a Muslim will be inherited by his heirs and relatives 
who are professors of Islam. They will get their share after deducting the debts that he had 
incurred while he was a Muslim. And, whatever property that he may have earned during 
his apostacy from that his debts incurred while he was an apostate would be paid and the 
balance of that property disregarded. This is the ruling of Imam Abu Hanifah 4ta>,, but his 
two students Imam Abu Yusuf dia») and Imam Muhammad 4a», hold that the property of 
an apostate is not unutilized. 


INHERITORS: Imam Abu Hanifah dtu » has given different views about the inheritors of 
an apostate. The most correct of these views is what Imam Muhammad ài a>; has 
attributed to him. If an apostate dies or is killed or he flees to the enemy land, then his 
Muslim heir will get his legacy. Similarly, when he dies or is killed or flees to the enemy 
land then his Muslim wife will also become the heir of his property, provided at that time 
(when he dies or is killed or flees), she observes the iddah. The reason is that the apostate 
means by his apostacy to deprive his wife (of her right to inheritance), so his apostacy is 
like illness before death. (When a man who is on his death bed divorces his wife with the 
talaq mughallazah, Shari'ah (divine law) looks at it as his conspiracy to deprive her of her 
inheritance, so it retains her right to his legacy. So it is with the apostate, he conspires to 
deprive his wife of his legacy through his apostacy. Hence, in spite of his intentions, 
Shari'ah (divine law) recognizes her as eligible for inheritance from his legacy. 

HUSBAND NOT HEIR: If a woman apostates, then her husband is not eligible to her 
legacy (after her death). But, if she apostates when she is ill (and dies), then her husband 
will get her legacy, as also all her relatives. In fact, whatever property she collects ne 
her apostacy will also go to these heirs. 


. SLAVES ARE FREE: If anyone apostates and goes away to enemy territory, or the ruler 
decides that he should go to enemy land then his mudabbar slave will become free. And 
his umm walad (as many as there are) will also become free. His deferred! debts will be 
` payable promptly. The property that he had earned while he was a Muslim will be turned 
over to his Muslim heirs. If an apostate had drawn a will while he was an adherent of 
Islam then, according to the apparent versions of Mabsut and others, that will be invalid. It 
will not be executed whether it was in favour of a relative or a stranger. However, as long 


as an apostate is found moving about in the Islamic state, the judge must not impose any of ° 
ê 


1 elsewhere it is mature debts (jaw) instead of (J+ 5) 
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these directives about him a have been mentioned in these lines. 
DEALINGS & CONTRACTS: An apostate’s apostacy calls for actions on his deals in four ways: 


(i) 


(ii) 


(iii) 


(iv) 


That which is enforced in toto as per unanimous ruling. Examples are: 

e when he is given a gift and he accepts it, : 

e he makes his female slave an umm walad, 

e he claims parentage of a child born to his female slave then the child 
would be attributed to him and will become entitled to his legacy along 
with his other heirs, that particular female slave will be his umm walad, 

e his acceptance of Shuf’ah (pre-emption) will be approved and enforced and 

e His imposition of an interdiction on his permitted slave will be valid. 

That which is unanimously in valid. Shari'ah (divine law) does not recognize 

it at all. Examples are: 

to marry him is absolutely disallowed to all women. The woman may be a 

Muslim, an apostate, a dhimmi, a slave; ; 


_ his slaughtered animal is unlawful; and 


his game is unlawful whether hunted with dogs or hawks, or shot with a gun. 

That which is held in abeyance (neither revoked nor imposed), like a general 
partnership (shirkah mufawadah). If an apostate concludes it with a Muslim 
then it remains suspended till he reverts to Islam when that partnership will be 
effective. However, if he dies an apostate, or he is killed or he goes away to 
enemy territory and the judge or ruler issues directives about it, then the 
shirkah mufawadah will be turned right from its inception to shirkah inan 
(partnership of equal or unequal contribution of wealth or labour). This is © 
what Imam Abu Yusuf ùa»; and Imam Muhammad atu», say but Imam Abu 
Hanifah à>, holds that shirkah mufawadah is not invalidated at all. = 

That about which the ulama (Scholars) are divided: whether its operationis 
suspended or not. Examples are: buying and selling, hiring, emancipating a 
slave, making a slave a mudabbar or a mukatab, making a will, repaying debts, : 
etc. Imam Abu Hanifah és», contends that operation of all these things of an 

apostate are held in abeyance and if he accepts Islam then they are enforced o 
but if he dies or is killed or the judge or ruler declares him an absconder to 
enemy territory then their operations become invalid. 


During apostacy, all the actions of a mukatab are enforced. 
- If anyone sells his apostate male or female slave then this sale is allowed. 


REPENTANCE: If an apostate repents and returns to Islamic territory before the command 
of the ruler is enforced that he has gone away to enemy territory then the command 
concerning, his property and his apostacy becomes invalid and he is treated as though he 
has been a Muslim all through. None of his umm walad or mudabbar is set free. 

If he returns after the command of the ruler and judge is enforced that he has gone to enemy 
land, then he may take back from his heirs whatever of his property he finds but he has no 
right to demand that part of his property which his heirs have disposed of, gifted, etc and 

“have no right over their ownership. He cannot even demand a compensation for that. | 


BORN MUSLIMS: If a man was a Muslim emulating his parents (meaning, he was a child 
who followed the precedence of his parents or was bracketed with them in general 
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consideration) but attained maturity as an apostate then though reasoning demands that he 
should be slain, yet the command concerning him, out of kindness, is that he should not be 
killed (because before he matured he was not a Muslim directly by himself but was 
regarded as one because of his parents). 


MUSLIM AT YOUNG AGE: The same command as the foregoing applies to a man who 
became.a Muslim at a young age but apostated when he matured. 


COMPELLED TO SUBMIT: Also, if anyone is forced to embrace Islam and he turns away 
from it afterwards then he too will not be killed out of kindness. 

However, in each of the foregoing cases, the command is that the man should be 
pressurized to accept Islam. If anyone kills him before he embraces Islam then the killer 
will not be questioned, nothing is wajib (obligatory) on him. 


LAQIT: (The child who is found unclaimed somewhere.) If he is in an Islamic state then 
the command of his being a Muslim should be applied. If he attains adulthood as a 
disbeliever then he should be compelled to embrace Islam, but he should not be killed. 
Thus far, some commands and rules were mentioned about apostates. It is now deemed 
necessary to disclose those things whose perpetrator becomes a disbeliever. 


DIFFERENT REASONS: There can be various reasons for anyone to be considered a 
disbeliever. There could be related 
e to faith and Islam, 
to the Being of Allah and His attributes, etc, 
to the prescribed acts in Islam, like salah (prayer), fasting, zakah (Annual due charity), 
to learning and the ulama (Scholars) (Scholars), 
to the lawful and the forbidden, 
to the Last Hour, etc., and, | 
to encouraging disbelief. 
This is a lengthy discourse. So these things - the motives of disbelief - are EE in 
sequence under tħeir relative captions. 


_ ()THE MEANS TO DISBELIEF CONCERNING FAITH & ISLAM: 
The disrespect that turns a man into a disbeliever as are related to faith and Islam are these: 
e If anyone says, “I do not know whether I have faith or not,” then this i is a grave sin 
unless he intends by that to reject his uncertainty 
e If anyone doubts his faith and says, “I am a believer, insha Allah,” then he is a 
disbeliever. But, if he means to say, “I do not know if I shall depart from this 
world as a believer or not,” then he is not a disbeliever. 
e If anyone says, “The Qur'an is a creation,” or “faith is a creation,” then he bani 
a disbeliever. 
He who believes that faith and infidelity are one then he is a disbeliever. 
He who is not pleased and content with faith is a disbeliever. 
» He who is content with the infidelity of his soul is a disbeliever. 
The ulama (Scholars) differ on one who is pleased with another’s disbelief and 
their edict is: if he is pleased,at another’s disbelief because he (the disbeliever) will 
be involved in punishment ‘perpetually then he’ is not a disbeliever. But, it he is 
pleased with his infidelity that the other man may say about Allah that which is 
not worthy of His attributes then he is a disbeliever. 
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He who says that he does not know the attributes (or description) of Islam is a 
disbeliever. Shamsul ulama (Scholars), Tawa’iai >), has used strong words 
about this issue. He said, “One who says so has no religion, no salah (prayer), no 
fasting, no obedience, no worship and no marriage. His children are born out 
of wedlock in adultery.” 

A Muslim man married a Christian girl whose parents were also Christian. She 
grew up not recognizing any religion. She did not know what religion is in her 
mind and could not describe it by word of mouth, and she was not insane. In this 
case, she and her husband will be separated. 

Someone married a Muslim girl child. When she matured as a sane young woman, 


- she did not know in her mind what Islam is and could not describe it orally, and 


she was not insane. In this case, too, she and her husband will be separated. 

If a woman is asked what tawheed (monotheism) is and she says. “I do not know” 
and she means that she does not know the Kalimah tawheed that is taught to 
children in madrasahs (religious schools) then there is not harm in that. But, if she 
means that she does not know Allah’s unity then she is not a believer any more 
and her marriage becomes void. 

If a man dies in such a way that he did not know that there was his Creator, there 
is another house with Allah for him and that wrong-doing and oppression are 
forbidden, then he was not a believer. 

If anyone comimits sin and asserts that Islam must be demonstrated (through a 
then he is a disbeliever. 

A man tells another that he is a Muslim. The other says, “Curse be on you and on © 
your being a Muslim.” Then, this other man becomes a disbeliever. 
A Christian embraced Islam. After some time his father died and he lamented, 
“Would that I had not become a Muslim! In that case I would have acquired my 
father’s property!” He becomes a disbeliever on having such ideas. 

A Christian man met a Muslim and asked him to preach to him that he might 
embrace Islam at his hands. The Muslim advised him to go to a certain scholar 
who would present to him Islam and he might embrace Islam at his hands. The 
a (Scholars) differ on one who gives such advice instead of himself presenting 
Islam to the non-Muslim. Abu Ja’farais>), however, says that this man does not 
begome a disbeliever. | 
Art infidel embraced Islam. One of the Muslims asked him “what was wrong with 
your religion?” (Why did you have to embrace Islam?) The Muslim who says so 
becomes a disbeliever. 


(II) THE MEANS TO DISBELIEF THAT CONCERN ALLAH'S BEING & ATTRIBUTES 
These things make one who is disrespectful to Allah and His attributes a disbeliever: 


Ascribing to Allah an attribute that is not worthy of Him makes one who does 


` it a disbeliever, 


Or attributing to Him a partner or a son, or a wife, 

Or describing Him with some kind of ignorance or helplessness or shortcoming. 
One who says, “It is proper that Allah do something that has no wisdom in it,” is a 
disbeliever. 

If a person believes that Allah is pleased with disbelief then he is a disbeliever. 
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e He who says, “Even if Allah will command me to do this piece of work, I shall not 
do it,” is a disbeliever. 

e The noble Qur'an speaks of Allah’s hand and face, but they are not limbs. The 
question arises whether these things may be translated as they ‘are in other 
languages? Some ulama (Scholars) say that it is allowed to do so, provided they 
are not understood (in the literal sense) as limbs. Most ulama (Scholars), however, 
insist that it is not allowed and this is the authentic opinion. 

e If anyone ridicules Allah’s attributes or His commands or rejects His promises and 
warnings, then he is a disbeliever.! 

e Ifa man says abut someone, “In my sight he is as a Jew is in Allah’s sight,” then the 
majority of the scholars say that he is a disbeliever. (The reason is that he refers to 
Allah’s sight in the real sense of an eye, meaning a human limb.) But, some 
authorities say that if the speaker’s intention was to bring out that certain person’s 
bad qualities, then he is not a disbeliever. 

e Aman died. Another man lamented, “Allah should not have done that.” On this 
the second man (the speaker) becomes a disbeliever. 

e Aman said to his enemy, “By the command of Allah, I shall do that to you.” His 
enemy said, “I do not recoquise, Allah’s command” Or, he said, “Here Allah’s 
command is not respected.” Or, he said, “Here, no command works.” On, he said, 
“Allah does not deserve to command.” Or, he said, “Here the command of David 
only is obeyed.” All these words smack of disbelief 

e Haakim Abdur Rahman 41», was asked about a man who says, “I do a certain 
work because of custom, not in obedience of Allah’s command.” Is he a 
disbeliever? Haakimaiu-, said, “If he only means corruption of truth, abandoning 
of Shari’ah (divine law) and following custom, but does not mean to reject Allah’s 
command then he is not a disbeliever.” 

e Ifa man says about one who never falls ill, “Allah has forgotten him,” or “He is 
one of those whom Allah has forgotten,” then this is disbelief. 

e If a man says to another, “Even Allah cannot be safe from your tongue. How will 
be safe?” Or, “How will I confront you?” then he is a disbeliever. 

e If aman tells his wife, “You are dearer to me than Allah,” then he becomes a 
disbeliever. 

e To say about someone that he is trapped badly(or miserably) in destiny is a grave sin. 

e To say that Allah has a place (to reside) is disbelief. He who says, “No place is 
without Allah,” is a disbeliever. 

e If anyone says that Allah is in the heaven then it depends on what prompted him 
to say so. If he means to repeat what is apparently stated (in the Qur’an or 
sunnah (Prophet's plo yaleai le practice)) then he will not be a disbeliever. But, if he 
means to describe the place as Allah’s then he will become a disbeliever, and 
most of the ulama (Scholars) say that if he did not have any intention then too he 
will become a disbeliever. 

- @ He will become a disbeliever who says, “Allah is sitting (or standing) to pass 
judgment because this necessitates something above and below Allah. 


1 This ought to have come earlier but is overlooked in the urdu 
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It is disbelief to say, “(My Helper) in the heaven is Allah and on the earth is so-and-so.” 
Most ulama (Scholars) say that it is disbelief to say, “Allah looks down from the 
heaven,” or “ Allah looks from the heaven,” or “ Allah looks from the throne.” 

He is a disbeliever who attributes injustice to Allah. 

If anyone says, “O Allah do not approve this injustice,” then some ulama (Scholars) 
say that he is a disbeliever. 

If anyone tells another, “If Allah dispenses justice on the day of resurrection then I 
shall get my right from you,” then he is a disbeliever. But, he will not be an infidel 
on saying, “When Allah dispenses justice...” instead of “If... 

A person will become a disbeliever on telling another, “If Allah decides in truth 
and justice then I will get my right from you.” 

If anyone says, “O Allah, when a cruel person oppresses, do not accept his 
oppression. If you accept his oppression, I shall not accept it, “then it is disbelief 
because he seems to say, “O Allah, if you are pleased with his oppression then I 


` shall not be pleased.” 


A man says to another, “Do not lie!” The other says, “Why is ET there? Itis 
that one may lie.” This is disbelief. > 

Someone is advised to seek Allah’s pleasure. He says, “I do not want it,” 

or, he says, “If Allah admits me to paradise, I shall ravage it,” 

or, when someone is told not to disobey Allah lest He consign him to hell, he says, 
“Tam not afraid of hell,” 

or, someone boasts on being told that Allah does not befriend one who overeats, “I 
shall eat whether he antagonizes me or befriends me,” ~ all these words make the 
speaker a disbeliever. 

If anyone is advised not to laugh much or sleep. much and he says, “I shall eat as 
much, sleep as much, and laugh as much as I like,” then it is disbelief. 

If someone is warned not to commit sin lest Allah punish him and he says, “I shall 
carry punishment in one hand,” then this is disbelief. 

When someone is advised not to upset his parents and he says, “They have no 
right over me,” though this is not disbelief yet it is a grave sin. 

If anyone says to Iblis (the devil), “O Iblis, get my work done so that I might obey 
you and grieve my father and keep away, from that which you forbid me, “then he 
disbelieves. 


‘If a man tells another, “If Allah had not created these two worlds then I would 


have taken my right from you,” then this is disbelief. 

Someone tells a lie. His listener says, “May my God make your lie true!” Or, he 
says, “May Allah bless you with this lie!” This is near disbelief. 

If anyone lies and a listener says, “May Allah bless you in your lie!” then this is 
disbelief. 

Someone points out to a man about another person, “He does not behave well with 
you.” He replies, “Even Allah will not behave well with him.”. The speaker 
becomes a disbeliever. 

If someone says, “Allah loves riches. This is why He has not given me riches,” - then 
he is a disbeliever, provided HE means to attribute miserliness to Allah. But if he says 
merely, “Allah does not like riches” then it does not make him a disbeliever. 


531 


Translation & Commentary of MISHKATUL MASAABIH _Vol.3 


A man says to another, “Insha Allah, do this work.” The other Saye “I shall do this 
task without insha Allah. This is disbelief. 

An oppressed man sighed. “This (whatever happens to aa is as decreed by 
Allah.” The oppressor boasts on hearing him, whatever I am doing is not part of 
Divine decree.” This is disbelief. 

If someone says, “O Allah, do not refrain from having meny on me,” then these 
are words of disbelief. 

A husband and wife were conversing with one another. When their conversation 
became lengthy, the husband said, “Fear Allah and observe taqwa (piety) “(which 
is righteousness). She retorted, “I do not fear Allah.” On saying this, she becomes 


-an apostate, and they stand separated provided the husband had reprimanded her 
_on a dear sin (and she had said so in response). But, if he had rebuked her without 


there being any need for it (and she had done nothing wrong) then she does not 
become a disbeliever yet if she meant to belittle fear of Allah and ataqwa (piety) 
then both of them stand separated. 

A man decided to beat another man, saying, “You are not afraid of Allah.” The 
man confirmed, “Yes,” This is not disbelief because he has a right to say, “The 
question on fearing Allah arises when I was the doer.” 

A man was committing a sin when someone rebuked him, “Do you not fear 
Allah?” He answered, “No!” Then he becomes a disbeliever because there is no 
doubt in what he meant. 

Similarly, if a man is asked, “Do you not fear Allah?” and he retorts angrily, “No!” 
then he becomes a disbeliever. 

If someone dislikes a command of Allah or of the Shari’ ah (divine law) of his 
Messenger lw yaledi to like, his saying that he does not like the making lawful toa 
man to have for wives, then it is disbelief. 

If anyone suggests, “Only Allah should exist and nothing else should exist,” then 
he is a disbeliever. 

If anyone says, “Allah has created all pieties for me. And I am the creator 4 evil.” 
Then he becomes a disbeliever. 

A man was told ‘You fail to come to the expectation of your wife.” He said, 


a 


. “Even Allah does not meet the expectations of women. How may I achieve 


that?” This is disbelief. 

If a man pleads to another, “I look to Allah and I look to you,” (meaning what I 
have got is from Allah and from you) or, he says, “I have hope in Allah and I have 
hope in you,” then this is bad. But, if he says, “I look to Allah and regard you as the 
outward means of it,” then it is a good thing to say. 

A man asked his adversary to take on oath over something. He swore by Allah, but 
his adversary said, “I do not want you take the oath on Allah. I ask you to take an 
oath on divorce or release.” Some ulama (Scholars) say that he becomes a 
disbeliever (on making this demand), but most say that it is not so and this opinion 
is more correct. 

If a man says to another, “Allah knows that I remember you always with prayer,” 
then the ulama (Scholars) give different opinions about his disbelief. 

If any one jests and says in Persian (4+) while he was supposed to say (¢2i1 14+) 
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then he will be disbeliever.1 
A man asked his wife, “Do you have no care for right of your neighbours?” She 


said. “No!” then he asked, “Do you not care for rights of your husband?” Again, 


she replied in the negative. Next, he asked, “Don’t you have care for Allah’s 
rights?” She repeated, “No.” She becomes a disbeliever. 

If a man is fed up with his illness or his straitened circumstances and exclaims, 
“why did Allah create me? I am deprived of the pleasures and comforts of this 
world.” Then some ulama (Scholars) say that he will not be a disbeliever.but what 
he says is a grave sin. 

A man warned another, “Because of the sins that y you have committed, Allah will 
inflict punishment on you!” He asked, “Have you appointed Him as God that He 
will do as you say?” Then he becomes a disbeliever. 

If anyone asks, “what can Allah do besides creating hell?” then he becomes a disbeliever. 
If on seeing an ugly animal or an.ugly man, someone asks “Has Allah no designer 
that He made this kind of animal (or man)?” - then he become a disbeliever. 

A poor man got fed up with his poverty and said, “So and so is Allah’s creature 
whom He has showered with blessings. I too am His creature but I am involved in 
grief and pain. Is this just?” He becomes a disbeliever on saying this. 

Someone was advised to fear Allah. He asked in retort, “Where is Allah?” So, he 
becomes a disbeliever. : 

If anyone asserts the Messenger giv yale Ši de is not in his grave, or he says, “Allah 
knowledge is not ancient,” or “Allah has no knowledge of what does not exist,” 
then he is a disbeliever. 

If anyone’s name is Abdullah and someone calls by adding a Kaaf (S) (ka) before 
Allah, and he is a learned man, then he becomes a disbeliever. 

So, too, if a learned man mispronounces the word Khaliq (#) intentionally as 
Khaleeq (3+)? then he becomes a disbeliever. 

If anyone says to another, “May Allah have mercy on your heart, not on mine 
heart,” then he becomes a disbeliever provided he says that in a sense of 
dispensability of Allah’s mercy. But, if he means that his heart is not wavering but 
perfect with faith in Allah then he is not a disbeliever. | 
If anyone takes an oath, “by Allah and by the dust of your feet,” then he becomes a 
disbeliever. But if he says, “By Allah and by your head and your live,” then the u 
lama differ about it. 


(M11) THE MEANS TO DISBELIEF THAT CONCERN THE PROPHETS estate 


If anyone does not confirm any of the prophets, eA~Stae 

Or shows displeasure, or lack of belief, and satisfaction over, any of the sunnah 
(Prophet's gl sakes lo practice) of any of the Messengers, - then he is a disbeliever. 
Ibn Mugatil was asked about a man who denies the prophethood of Sayyiduna 
Khidr Jute or Sayyiduna Dhul Kifl esate. He said, “Denial of the prophethood 
of a prophet members of whose ummah had not confirmed his prophethood 


1 meaning ‘I will come myself’ but saying. (God preserve us from evil ) ‘I am God’. 
_ 2 Khaleeg instead of Khaaliq (creature instead of creator) 
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unanimously is (condoned) not harmful. 

If anyone says, “If so and so was a prophet then I would have believed him,” then 
he becomes a disbeliever. 

And, Ja’far 414», said that if anyone professes belief in all the Prophet PAJE Of 
Allah but says, “I do not know whether Aadam -Jale was a Prophet or not,” then 
he becomes a disbeliever. 

Ja'far åa, was asked about one who blames the Prophet Aade of indecency. For 
instance, some accuse a prophet pA-Jiate of resolve to commit adultery, or any such 
evil; as the Hashwiyah (an evil, condemned sect) say such things about Prophet 
Yusuf pA ate, He said, “Such a person is a disbeliever because it is an evil 
suggestion about the Prophets Xats and is tantamount to insulting them. 

Abu Dharr «så»; said that if anyone says, “Every disobedience is disbelief” and 
then accuses the Prophet pA-Jiate of disobedience, then he is a disbeliever because 
he spoke ill of the Prophets Jus. And he said that 

If he says that the Prophet pluie never disobeyed neither during prophethood not 
before being commissioned, then too he is a disbeliever because by saying this he 
rejects the texts (the verse of the Quran! 


GE - 23i ize 


BIAS) aé 5 

{And Aadam disobeyed his Lord....} (20: 121) 
Some ulama (Scholars) say that if a person does not believe that Muhammad is the 
last (and seal) of the Prophets ex-Jiate then he is not a Muslim. 
He who harbous a grudge against a Prophet eJu.le is a disbeliever. 
If anyone says about a person that if he were Allah’s Messenger oP yatedi,.o then he 
would never believe him, then he is a disbeliever. So, too, l 
One who says, “If Allah Himself commands me to do that work, even so I would 
never do it,” is a disbeliever. 


- If anyone says, “If whatever the Prophets gl ya1ea) 12 have said was true and based 


on facts, then he is a disbeliever, and, 

If anyone says I am Allah’s Messenger, or he says in Persian ẹ pois g» to mean the 
same thing, then he is a disbliever and, 

If another person demands of him that he show a miracle, then some ulama (Scholars) 
say that he too is a disbeliever who demands a miracle, but the latter day ulama 
(Scholars) say that if means to disgrace him and fail him then he is not a disbeliever. 

If anyone says of the blessed hair of the Prophet pl+yajeai to that it is a little strand 
of hair, then some ulama (Scholars) say that he becomes a disbeliever. But some 
others say that he will not be a disbeliever; yet if he means to belittle that then he 
will be a disbeliever according to them, too. 

If anyone says “I do not know whether Muhammad ply ae at le was a human 
being or a jinn,” then he becomes an unbeliever. 

He is not a disbeliever who says, “If so and so is a Messenger, then I shall get my 
right from him.” 

If anyone says (in Persian) (2y.S+3)s40%) (Muhammad was a small mendicant), or that 
The garment of the Messenger is bad-smelling and dirty, or, that 
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The nails of the Prophet luyaje ate were growing, then - some ulama (Scholars) 
say that he becomes a disbeliever without any reservation, but some others say that 
if he says these things out of contempt only then will he become a disbeliever. 

If a man abuses another whose name is Muhammad or Ahmad, or whose kunyah 
is Abu al-Qasim, saying, “O son of an adulteress!” then he becomes a disbeliever 
provided he meant to abuse everyone of the name of Muhammad or Ahmad or of 
the kunya Abu al-Qasim, having in mind the noble Prophet pie too. 

One does not become a disbeliever on saying, “Every sin is Kabirah (grave) but the 
sins of the Prophet are saghirah (minor).” 

If anyone says, “Every bad thing done intentionally is a major or grave sin and the 
doer is fasiq (a sinner)” and he adds, “the disobedience of the Prophet slate was 
deliberate,” then he is a disbeliever because he spoke ill of the Prophets eX ae. 
But, if he says, “The disobedience of the Prophet Jate was not intentional,” then 
he is not a disbeliever. 


(IV) THE MEANS OF DISBELIEF CONCERNING THE SAHABAH (PROPHET’S 
COMPANIONS) passà) 


A rafidi who speaks ill of Abu Bakr «sà»; and Umar ssài s»; arid (we seek refuge 
in Aliah from it) curses them, is a disbeliever. But, 

If he says that Ali ssä»; is more excellent then Abu Bakr «sà s»; then he will not 
be a disbeliever, yet he will be called a mubtada,’ And, 

a mu’ tazalllah is also a mubtada’ (an innovator). But, | 

if anyone says that the vision of Allah is not possible, then he becomes a 
disbeliever. 

Anyone who accuses Sayyidah Ayshah wae > of adultery comits infidelity with 
Allah, but 

Anyone who accesses any of the other noble: wives «sà s2; of the Prophet ate äi sho 
ey of adultery is not an infidel, but is deserving of cure, and so 

anyone who says ‘that Umar «s å s2; Uthman «s äi ç») and Ali «s ài s»; are not the 
sahabah of the Prophet pl sleds) Lo is not a disbeliever but deserves to be cursed. 
One who rejects the imamah and Khalifah (leadership and caliphate) of Abu Bakr 
as i 2) is a disbeliever according to some ulama (Scholars), but a mubtada 
according to others (who do not classify him as a disbeliever). The correct opinion, 
however, is that he is a disbeliever. 

One who rejects the Khilafah (caliphate) of Uamr «säi s»; also becomes a disbeliever 
according to the correct opinion. 

Those who call Uthman «s š 2y, Ali ae àt y Talhah ac dit 2y Zubayr «să»; and 
(Sayyidah) Ayshah its & 2; disbelievers (we seek refuge in Allah from such 
thought) are themselves disbelievers. And, so too: 

It is wajib (cbligatory) to classify as infidels all the People of the sect Zaydiyah 
because they contend that (may Allah preserve us from such thought) a prophet 
would arise in a non-Arabic land who will replace our prophet’s: plvy ade a! gho 
religion and annul the Messenger ship of our chief. (ayaan) Muhammad äi ho 
qlw sake, Allah’s Messenger. 


a 
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It is wajib (obligatory) to classify as disbelievers those rawafid who believe in 
reincarnation. They say that one who dies returns to this world, Allah’s spirit 
dwells in the imam, the hidden imam will manifest himself and till he does not 
appear the operation of the commands and prohibitions are suspended, and Jibril 
eAwiate had erred in passing on the revelation to Muhammad pln yale ate instead of 
Ali as à 2) (to whom he ought to have conveyed the wahy or revelation from 


Allah).This sect ‘is an outcast and alien to the community of Islam. The same 


commands apply to the members of this sect as to the apostates. 


(V)MEANS OF DISBELIEF CONCERNING PROPHET Jute AS WELL AS PROPHET 
MUHAMMAD Aute (CONTD) 


If anyone is compelled to speak ill of prophet Muhammad pt~ jade ài de, there can be 

three possibilities. of it. 

(a) He affirms that he has no semblance of doubt about the prophet plu sate Lo 
in his heart but he uttered only those words that he had been compelled to 
utter, and even speaking that much was tremendously painful to him. In t 
his case he will not be called a disbeliever and he will be like one who is 
compelled to utter words of disbelief and he does that only with his tongue 
while his heart stands firm and convinced on faith. | 

(b) He declares that when he was compelled (to speak ill of Muhammad), he 
pictured in his mind the Christian by the name of Muhammad when he 
spoke ill of him, he meant that Christian man who had this name. In this 
case, too, he will not become a disbeliever. 

(c) He declares that when he was forced (to speak ill of Muhammad), he had 
in his mind that Christian too whose name was Muhammad, but the evil 
words that he uttered were not about the Christian but were about 
Muhammad p= jate ài sto. In this case, he will be a disbeliever in law as well, 
as in the sight of Allah. 

If any one says that Muahammad pl- jalsät s42 was mad, he is a disbeliever. But, 


if he says that Muhammad gl»; até àn Le swooned, then he is not a disbeliever 


(because of that). 

If anyone says, “If Aadam eAJiate had not eaten wheat (in paradise), we would not 
have been miserable,” then he is a disbeliever. 

He is a disbeliever who r ejects the hadith mutawatar, and 
if he rejects the hadith machhur, some scholars place him among the disbelievers 
and some say that he is misled, not a disbeliever. 

If he rejects Khabar wahid, he is not a disbeliever (on that account) but a sinner 
because he does not accept it. 


_If anyone says about a Prophet tae, “I wish that he was not a Prophet,” then the 


ulama (Scholars) say that if he does not question the wisdom behind sending him 


_as a Prophet, he will not become a disbeliever. But, 


if he means to insult the Prophet and give vent to his dislike for him then he will 
become a disbeliever. 


When someone is told of what the Prophet gins dele dit b> liked (for example, 
pumpkin, gourd) and he says, “I do not like it,” then it is disbelief and Imam Abu 
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Yusuf a>; also holds this opinion. However, some latter day scholars say that if 
the man spoke contemptuously then he will become a disbeliever, otherwise not. 

If anyone says that Prophet Aadam ¢—14J¢ had woven cloth and on that basis we 
are children of a weaver, then he becomes a disbeliever. 

If anyone is told that the Prophet el- sads äi ho licked his three fingers on eating his 
food and he comments, “If is not something good,” then he becontes a disbeliever. 
If any one remarks that ignorant do not wash their hands when they have their 
meals and he meant to look down upon the Prophet's pl=jadeà 4o practice, then he 
becomes a disbeliever. 

If a person question the practice of clipping the moustaches and drawing the flap 
of the turban forward below the neck and he has in mind the sunnah (Prophet's ši Jc 
esale practice) of the Prophet pi 416 1 o which he mocks then he becomes a 
disbeliever. 

If a listener tells the speaker, you lie though all you say is from the Messenger,” 
then these words are expression of disbelief. 

If he says, “I will not believe what he says though it is as the Messenger say,” then 
this too is disbelief. 

A man prepared to beat his slave. Someone else advised him not to beat him on 
which he roared, “Who are you? Even if Muhammad pl- sa1e1,l.2 were to forbid me, 
I would not spare the slave.” Or, ‘If I hear a command from the heaven not to beat 
him, I would not obey it. I shall beat him.” He becomes a disbeliever. 

Someone read out a hadith. One of the listeners remarked in Persian, “Every day 
he reads out something that is problematic.” Even though he did not name the 
Prophet plu sale dio and alluded to the speaker, he becomes a disbeliever provided 
the hadith concerns a command of Shariah (divine law) or religion itself. But, if the 
hadith did not speak of Shari'ah (divine law) or religion, then he will not have 
committed disbelief. It will be presumed that he means that it was not a better 
selection (that was read). 

If anyone says (gf -$y c pu) and he referred to the prophet ployate dite then he 
perpetrates disbelief. 

He who says, “the Prophet plu yates lo was a Messenger sometimes and there was a 
time when he was not a Messenger,” or he says, 

“I do not know if the Prophet » pdst be isa believer i in his grave or a disbeliver.” 


Then he becomes a disbeliever on saying such things. 


A man says to his wife, “Do not speak what contradicts.” She retorted, “Even the 
Messenger spoke against...” These words are disbelief. She must repent and they 
must re-marry one another. 


(VI)MEANS OF DISBELIEF CONCERNING ANGELS 


A man says to another, “Looking at you seems like looking at the angel of death.” 
This is a serious mistake and the elders differ on whether he becomes a disbeliever 
or not. Some say that he becomes a disbeliever, but others say, ‘he does not.’ 
Fatawa Qadi Khan quotes some scholars to say that if he spoke out of hatred for 
the angel of death then he become a disbeliever. But, if he spoke in dislike of death 
then he will not become a disbeliever. 
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If he says, “I regard his face as an enemy like the angel of death, “then most 
scholars say that he is a disbeliever. 

If someone rejects another’s testimony and he refers t to Jibril A-Jadte or Mika’il ate 
eXJ! then he becomes a disbeliever. 

If anyone describes an angel with defect, then he becomes a disbeliever. 

If a person claims to be an angle then he does not become a disbeliever, but 

If he claims to be a Prophet, then he becomes a disbeliever. 

A man marries a woman without the presence of witnesses, saying, “I call upon 
Allah and His Messenger to be witnesses,” Or, 

he says, “I call upon Allah and the angels to bear testimony.” 


then, in the cases, he becomes a disbeliever. But, 


If he says, I have the angels on the right and the left as witnesses,” then, in this 
case, he does not become a disbeliever. 


(V II)MEANS OF DISBELIEF THAT CONCERN THE QURAN 


If anyone says that the quran is a creation then he will become a disbeliever. 

If any one rejects a verse of the Quran, or 

ridicules it, or 

find defect with it, 

then, in all these cases, he becomes a disbeliever. 

If anyone recites the Quran on the beat of a tambourine, or against the trill of a 
flute, then he has disbelieved. 

A man was reciting the Quran and another commented. “what is this sound of a 
storm?” This other man has disbelieved. 

If a man says, “I recited much of the Quran but sins were not forgiven to me.” Then 
he becomes a disbeliever on saying that. 

If a man says to another, “You have pulled out the hide of (ií à  j§) (Surah al- 
IKhlas), or you have held the collar of ¢ +i/i surah-al-Inshirah)or 

to one who recited surah Yasin to a sick person, “Do not insert it in the mouth of 
the dead,” or, 


-© he says to another, “O you, shorter than (3 Sh Sheil) (surah al-Kawthar)!” or, 


to one who recited the Quran but could not recollect a word, (GUJugrJicsdly), or, 

he brought a bowlful of something and said: (tts:i¢), or, 

said to another in jest (u1;#53), or, 

joked when weighing or measuring: (85 5--i¢d $55 j)¢4 $1515), or 

to someone, “You have put on turban of (¢-“@!),” meaning, he has shown off his 
knowledge, or, 

he assembled some people and said: (t+,suua)), or 

he said to them: (\Asipg joi pati ,45 5), or, 

he said to someone, “How do you recite (6,4 tej!y) with a dumma or a fathah or a 
kasra?” meaning to ridicule, or, 

he said to a bald man, “I call you great, for, Allah, says: (o')49S5),” or, 

someone was told, “come to offer the salah (prayer),” or “come to the 
congregational salah (prayer).” He replied, “I will offer the salah (prayer) by myself 
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for, Allah, says: (4358 bas1j1)1 
- in all these cases he becomes a disbeliever. 

e A man says to another that he has kept his house neat and tidy as: (Gpthi!y sty). 
Some scholars said that he will become a disbeliever because of that. But, Imam 
Abu Bakr Ishaq s4>) said that if this man who made this remarks is ignorant then 
he will not be called a disbeliever, but if he is a scholar then he will be become one. 

e If someone says (Waistet’) to compare it as spotless, then there is much risk that he 
becomes a disbeliever. __ 

e If something remains in he vessel and he remarks (vai dii) then this too is 
very risky. 

e If anyone says that the Quran is ajami (non Arabic), then he becomes a disbeliever. 

e If he says that one word of the aaa is ajami then we must not hasten to call him a 
disbeliever. 

e Someone was asked why he did not recite the Quran. He replied, “I am fed up of 
the Quran.” So, he becomes a disbeliever. 

e Aman has committed to memory one surah of the Quran that he recites very often. 
Someone else remarked, “You have found this surah as weak and helpless.” 
Because of these words, he will become a disbeliever. 

e If any one rhymes the Quran in Persian, for instance, then he would be killed - 
because he become an unbeliever. 


(VIII)MEANS OF DISBELIEF THAT CONCERN SALAH (PRAYER) FASTING & 
ZAKAH (ANNUAL DUE CHARITY) 
e . Someone instructed a sick man to offer the salah (prayer). He said, “By Allah, I shall 
never offer salah (prayer).” Indeed, he never again offered salah (prayer) all his life. 
He died that way. Hence, he will be counted among the disbelievers. 
e If he had said merely. “I shall not offer salah (prayer), then there would be’ four 
possibilities of what he said. 


(a) I have offered salah (prayer) already so will not offer it again (meaning, the salah . 
(prayer) of that hour). . 

(b) I will be not offer it at your saying because one who is better than you has 
already commanded me to offer it.. 

(c) I will not offer it, saying it badly and as a sin. 


In these cases, he does not become a disbeliever. And, 
(d) I will not offer because salah (prayer) is not wajib (obligatory) on me. And I am 
not commanded to offer it. In this case, he become a disbeliever. ee 
e If his answer is a clear, “I do not offer the salah (prayer) ‘then he will not be a 
disbeliever for these (fore going) reasons. 
e Aman is reminded to offer the salah (prayer). He asked, “Axr I insane that I should 
offer salah (prayer) and add to my duties?” Or, he says: 
e “Tt has been a long time that I have not done something futile,” Or, 
. © “who can fulfil this task after all?” Or, 
e “The intelligent should not indulge in such pursuits as cannot be carried on t ill the 


1 The word tanha in Urdu is alone ‘by myself’ in rable: it forbids’ (indecency), Other words are also 
~ so used in dual manner and meaning. 
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end,” or, 


“Other people do it instead me”, or, 


“Nothing is gained of fame by offering salah (prayer),” Or, 

“Did you get distinction on offering salah (prayer)?” or, . 

“Why should I offer salah (prayer)? My parents are dead,” or, 

“It is the same whether one offers salah (prayer) or does not offer,” or, 

“T have offered salah (prayer) for so long that I feel tired,” or, 

“Salah (prayer) is sucha thing that if it is preserved it becomes stale,” 

-all these responses are words of a disbeliever. 

A man advised another to offer salah (prayer) and pray, together with him, for 
redress of their need. He taunted, “I have offered many salah (prayer) but could not 
get anything at all” and showed extreme disrespect for it. He becomes a disbeliever 
because of it. 

If a sinner addresses the Muslims saying, “Look, what Muslims are!” and points 
out to the gathering of the sinners, then he becomes a disbeliever. 

If someone says, “How better it is to be among those who do not offer salah 
(prayer),” then because of these words he becomes a disbeliever. 

A man preacned to another saying, “offer salah (prayer) that you might savour the 
taste of worship.” He gave a derogatory response, “You should not offer salah 
(prayer) so that you relish the sweetness of not offering it.” These words land him 
in disbelief. 

A slave was recommended to offer salah (prayer) but he declined to do so on the 
plea that the reward for it would go to his master. He becomes a disbeliever on 
account of that. 

When a man was told that he should offer salah (prayer), he said, “ Allah has caused 
me to suffer loss in my property. Now, I shall withhold his rights to cause Him 
loss.” This response too throws him into disbelief. 

One man offers salah (prayer) only in the month of Ramadan, saying, “that is 
enough,” or “This will be too much because each salah (prayer) in Ramadan i is equal 
to seventy.” He becomes a disbeliever because of that. 

If any one deliberately turns away from the giblah while offering the salah (prayer) 
though happens to be correctly oriented to it, then, according to Imam Abu 
Hanifah ù>, he becomes a disbeliever (because of his intention). The jurist Abu 
al-Layth à>; concurs with him. 

If any offers salah (prayer) without making ablution or while his clothing is impure 
then he will become an infidel. 

If any one is accustomed to offer in this manner deliberately then he too becomes a 
disbeliever. 

If a man cannot determine the direction of the qiblah and he contemplated over it 
and reasoned out a direction but did not face that direction and faced another side 
and offered salgh (prayer), Imam Abu Hanifah äl a+, said, “I fear for him that 
disbelief may overtake him, because he turned away from the qiblah. Other 
scholars, differ on whether he becomes a disbeliever or not. The shams ul ulama 


(Scholars), Halawi 4u>,, said, “If he gave up the qiblah ad by way of ridicule faced 


another direction towards which he offered the salah (prayer) then clearly he is a 
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disbeliever. 

If anyone was offering salah (prayer) in the presence of some people and happened 
to pass wind (or his ablution was nullified in some way) and he felt embarrassed 
so continued to offer salah (prayer) without making fresh ablution, or 

he was close to enemies and stood up and offered salah (prayer) though he was not 
in a pure condition - some scholars rule he will not become a disbeliever because 
he did not do it to make fun. 

However, if anyone finds himself in such an embarrassing situation then he must 
not from an intention to offer salah (prayer) while he is standing and he must not 
recite any thing nor must he resolve to make ruku’ when he bows and must recite 
nothing in that posture. In this way, he will not be regarded as a disbeliever in any 
one’s opinion. Some scholars maintain that if a person offers salah (prayer) in 
impure clothing, he does not become an unbeliever. 

If anyone says that while salah (prayer) is fard (compulsory), ruku (bowing) and 
sajdah (prostration_ are not fard (compulsory) then he will not become a disbeliever 
because of that saying because this may refer to the funeral salah (prayer) in which 
ruku’ and sajdah are not fard (compulsory). But, 

If any one denies absolutely that ruku’ and sajdah are fard (compulsory) in all cases 
then he becomes a disbeliever, and even 

if he rejects the fard (compulsory) nature of the second sajdah (in the salah (prayer)) 
then he becomes a disbeliever, because he rejects the consensus and the 
continuously observed practice. 

If any one says that were the ka'bah not the qiblah but Bayt ul Maqdis was the 
qiblah, he would continue to face the kabah and offer salah (prayer) and not face 
Bayut ul Maqdis, or, 

he name any other place as qiblah and says, “I would not offer salah (prayer) 
towards it but only towards the ka’bah,” or 

“if the Ka'bah was in certain other direction, I would not have returned myself 
there,” or, | 

he said that there are two qiblahs - the ka’bah and the Bayt ul Maqdis, - in all these 
cases, he is a disbeliever. 

Ibrahim ibn Yusuf dts, said that if any one offers salah (prayer) merely to be seen by 
others then he will get no reward for it but sin will be recorded against him. Some 
others say that he becomes a disbeliever because of that. Yet others say that he earns 
neither a reward nor a sin and he is as one who has not offered salah (prayer). 

A man went to a disbeliever and neglected salah (prayer) of a couple of times. If he 
did it out of respect for the disbeliever then he becomes a disbeliever and he will 
not be bound to redeem these salah (prayer), but 

if he did it because of his sinful and corrupt nature then he will not ‘be a 
disbeliever and will have to redeem the salah (prayer) he neglected. 

A man embraced Islam in Dar ul Islam (meaning, Islamic territory) one month 
later, he was asked about the five time salah (prayer) and he said, “I do not know if 
they are prescribed (fard (compulsory)) on me.” He will become an. disbeliever 
because of that. But if he resides among neo Muslims, then he will not be a 
disbeliever. . 
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If anyone tells a mu’adhdhin when he calls the adhan, “You lie,” then he becomes a 
disbeliever. 

If anyone says on hearing the adhan, “ This i is the sound of the bell, ” then he is a 
disbeliever. 

Someone was reminded that he should pay the zakah (Annual due charity). He 
replies, “I do not pay zakah (Annual due charity).” In that case, he is a disbeliever. 
Some ulama (Scholars) say that simply on the basis of this reply he will become a 
disbeliever. But, others say that he will be a disbeliever on the outward conditions 
but not on the inward, by his reply in this way. Rather, there should be four 
possibilities here too, like in salah (prayer) so that he will not be a disbeliever in 
three case but will become a disbeliever in one case. 

If anyone yearns that fasting in Ramadan was not fard (compulsory), the ulama 
(Scholars) differ on the ruling. But, the correct thing is that it will on the intention 


_ of the speaker; 


if he meant that he would not be able to give the rights of the month of Ramadan, 


_then he would not be a disbeliever, but, 


if he says, when the month begins, ‘A burdensome month,” or “a burdensome 
visitor has come!” then he will be a disbeliever. - 

When the month of Rajab comes and any one says, “After this we ‘shall face 
disaster,” and casts aspersion on the sacred month of Ramadan then he becomes a 
disbeliever, but, 

if he refers to the arduous nature of fasting on his self, then he does not become a 


disbeliever. 


The answer to the previous issue is based on the same explanation. 
If any one says that the fasts of Ramadan must and soon, then some scholars say 
that he becomes disbeliever on saying that. Some others say that he does not 
become a disbeliever. 
If anyone says, “How many more fasts? I am tired,” then this expresses disbelief.” 
If anyone says, “Allah has made obedience a punishment for us” and these words 
are interpreted then he will not be a disbeliever. . 
If he says, “If Allah had not made obedience fard (compulsory) (obligatory), that 
would have been better for us,” and these words and interpreted by any one then 
he would not be a disbeliever. 
If anyone says, “Salah (prayer) not worthy of me,” or, 
“the lawful is not compatible with me,” or, 
“why should I offer salah (prayer), I have no wife and children?” or, 
“T have placed salah (prayer) on the shelf,” - 

then in all these cases he becomes a disbeliever. 


(IX)MEANS TO DISBELIEF THAT CONCERN LEARNING & THE LEARNED 


If, for no apparent reason, a person bears hatred for a scholar of religion, then he is 
likely to become a disbeliever. 

A man commented about one who reconciled (differing) people, “to at look at him 
is to me like looking swine.’ ” Theh he is likely to become a disbeliever. 

If any, without reason, calls a scholar or jurist an evil man then too there is 
likelihood of his becoming a disbeliever. 


542 


Translation & Commentary of MISHKATUL MASAABIH Vol.3 


He becomes a disbeliever who tells any one, “A donkey’s sex organ be in the seat 
of your knowledge,” meaning thereby religious knowledge. 
An ignorant man said about those who acquire knowledge, “what they learn is 
merely stories and tales,” or 
“That is fraud,” or 
“T reject learning of causes,” - it must be understood that these words are all 
expressive of disbelief. 
If a man sits on a raised place around people who put to him questions in jest and 
then begin to throw pillows at him and all laugh heartily, then all of them become 
disbelievers. 
A man was returning from a gathering of learning. Someone remarked, “You are 
coming from a pagan house,” and this joker becomes a disbeliever. 
If he says, ‘What have I to do with places of learning?” or 

“who is capable of doing what the scholars preach?” - then he is a disbeliever in 
each case. 
If anyone says that learning cannot be put in a vessel or a purse (meaning, a 
container of food and of money , and both these things are necessary), or, 

‘what shall I do of learning? I want silver in my pocket.” - then he becomes a 
disbeliever. 
If anyone claims to be preoccupied with his family so says sarcastically, “I cannot 
attend places of learning,” thereby ridiculing knowledge, then he is ey to 
become a disbeliever. - . 
A scholar jurist was speaking of knowledge of narrating a sound hadith. One of his 
listeners remarked, “This is nothing” and rejected whatever he said, Or, 


_ he said, “How will this help? I need money. That rules everyone. Of what use is 


knowledge?” - these things express disbelief. 

Saying that making mischief is better than sagacity lands one into disbelief 

If a woman whose husband is a scholar remarks, * ‘Curse be upon a husband who is 
a scholar,” then she become a disbeliever. 

If anyone says that the doings of the scholars resemble those of the disbelievers 
then he will become a disbeliever then he demonstrates their all deeds to be at par 
in which case he says that truth and falsehood are equal. 

Someone had a dispute with a jurist over a reasoning put forward by the jurist The 
man said, “Do not behave like a scholar. You cannot get anything here.” There is 


-- likelihood of this man falling into disbelief. 
+” Tf anyone calls a jurist, “O wise man!” or, 


“O high one!” - then he will not be a disbeliever if he did not intend to belittle religion. 

It is reported that a jurist left his book in a shop. When we passed by it later, the 
shopkeeper called out, “You have forgotten the saw here.” The jurist said, “It is my 
book in your shop, not a saw.” But, he shopkeeper, insisted, “The carpenter cuts 
wood with the saw and you cut wood with the saw and you cut the necks of 


` „people with the book.” The jurist complained to shaykh Imam Abu Bakr 


Muhammad ibn Fadl ta», about it and he passed Pdgenent that the shopkeeper 
should be executed. 
A man scolded his wife and said, “Obey Allah” and he forbad her from committing 
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sin. She said, “What do I know of Allah and knowledge. I have placed myself in 
hell.” Because of these words, she become a disbeliever. 

A man was told that those who seek knowledge walk on the wings of the angels. 
He said, “This (is not so It) in a lie.” He become a disbeliever because of it. 

If anyone says that the deduction and reasoning of Imam Abu Hanifah dita, is not 
correct, then he is a disbeliever. Because he has rejected his deduction outright. 

If anyone says that the bowl of tharid and rice is better then learning then he 
becomes a disbeliever. . 

If he says that the bowl of rice is better from Allah then he will not become a 
disbeliever, because it could mean ‘coming from Allah.’ the same interpretation 
cannot apply to knowledge or learning. [The point is that we must look at the Urdu 
words which are respectively (4 el) and (#4) (Allah say bahtar) the words 
say can mean ‘then’ as well as ‘from’ the message cannot be conveyed in English] 

A man said to his enemy, “Come with me on the path of Shari'ah (divine law).” He 
said, “Bring a policemen. I will come along. I cannot come by force.” He will 
become a disbeliever Uecause he contends with Shari;ah. But, 

If he says, “Come with me to the judge” and the other gives the same answer as the 
one he gave for Shari'ah (divine law) then he will not be disbeliever. 

If he were to say, “Speaking of Shari'ah (divine law) and excuses to me will not 
profit anyone.” Or, 

They will not go ahead. Or, 

There is a sweet dish of dates for me. What shall I do with Shari'ah (divine law)?” - 
all these things express disbelief. | 
If he says, ‘when you had taken silver, where was the judge and Shari'ah (divine 
law)?” then he.becomes a disbeliever. Later day scholars say that if by judge he 
means the (local judge or) city magistrate then he will not be a disbeliever. 

Some was told about the command of Shari’ah (divine law) on something. He said, 
“I follow custom, not Shari'ah (divine law).” Then, according to some he becomes a 


, disbeliever. 


A man asked his wife, “what do you say? What is the command of Shari’ah (divine 
law)?” She said in a raised voice after giving a loud belch, (ijg +S). 

She becomes-a disbeliever. And her marriage stands dissolved. 

A man presented a religious edict to his adversary. He rejected it, saying, “Have 
you brought a pile of edicts?” According to some, he becomes a disbeliever because 
he rejected the command of Shari'ah (divine law). 

But, if he said nothing about the edict, yet taking it, he put it down on the earth, 
saying, “Is this Shari'ah (divine law)?” So, he will-become a disbeliever. 

A man asked a scholar for an edict about his wife. He replied. “Your wife stands 
divorced.” The man protested “I do not believe in divorce. Mother and children 
must be at home.” He will become a disbeliever because of these words. 

Two men quarrelled. One of them brought a religious edict to'the other, who said, 
“Not like it says in the edit,” Or, 


1 She made fun of Shari'ah (divine law) Py using its letters individually (4,4) in a ridiculous 
expression. 
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“I do not follow it.” Then - he will be awarded a ta’zir (punishment) 


(X)MEANS TO DISBELIEF THAT CONCERN THE LAWFUL & UNLAWFUL AND THE 
WORDS OF THE SINNERS & INDECENT 


If anyone believes the lawful to be forbidden and the unlawful to be lawful then he 
becomes a disbeliever. 

But, if he declares the forbidden to be lawful in order to sell his merchandise or out 
of ignorance then he will not be a disbeliever. But, the condition applies: the 
forbidden (or unlawful is exactly (or directly) forbidden (bi’aynihi)! and he 
believes (regards) that to be lawful in which case he will be a disbeliever. But if he 
unlawful is forbidden for another reason (lighayrihi)? and he calls it lawful then he 
will not be a disbeliever. 

And he will be a disbeliever concerning any thing that is unlawful (44) (biaynihi) 
and he calls It lawful when its being unlawful is established by categorical 
evidence or argument, but, 

if its being unlawful is not established by categorical evidence and is proved by 
Khabar wahid then he will not be disbeliever for regarding it as lawful. 

A man was asked, “would you prefer one lawful thing over two unlawful?” He 
said, “whichever of the two kinds (lawful or u nlawful), arrives faster.” In this case, 
he is likely to fall into disbelief. 

If he says, “I want property whether lawful or unlawful” then disbelief is feared for 
him too. 


‘If he says, “As ling as I get the unlawful, I shall not hanker after the lawful then he 


does not become a disbeliever. 

If anyone gives something unlawful to a poor man with intention to be rewarded 
for that (by Allah) then he becomes a disbeliever. And, 

if the poor man knows that what he gives is unlawful yet he takes it and prays for 
the giver who says aameen on his prayer then he too becomes a disbeliever 

A man is told to consume only what is lawful. He retorts, But the unlawful is 
verydean to me.” So, he becomes a disbeliever on that. And, 


` if he says in answer, “Bring to me even one person in this world who consumes the 


lawful then I shall prostrate myself before him.” Then too he will become a 


. disbeliever because of that. 


A man was advised to consume the lawful. But he said, “I wish to have the 
unlawful.” He becomes a disbeliever. 

The son of a sinner consumed wine. His relatives came tagtim and showered 
money on him. Because of this all of them become disbeliever Or, 

The relatives did not offer money but merely congratulated the man. In this case 
too they become infidels. 

If any one asserts that the prohibition of wine is not established by the Quran, then 
he will become a disbeliever. 

Someone reminded a man who consumed wine that the Quran forbids wine. “Why do 


you drink it? Why do you not repent?” The alcoholic quipped, “Can one be satiated 


1 directly as prescribed. 
2 indirectly for other reasons. 


Front 
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with mother’s milk He will not become a disbelieved on that , because this is either a 
question, or an expression of love of wine and milk as being equal in his mind. 
If a man believes that it is lawful to have sexual intercourse with his wife when she 
is having her menses, then he is a disbeliever. Also, 
he is regarded as an infidel who considers it as permitted to go into the anus of his 
wife. And, 

It is stated in Nawadir from Imam Muhammad 4ta>, that in both cases he 
will not become a disbeliever. This ruling is stated to be correct. 
A man consumed wine and blurted out, “He who associates with us in this our 
delight, to him belongs the true delight. And he who is unhappy with this our state 
and delight - is in great loss.” This man is a disbeliever. 
When a man was engaged in drinking wine, he poured forth, “I am showing off 
that I am a Muslim,” or “I make it evident that I am a Muslim.” He becomes a 
disbeliever. 
If an evil and alcoholic man utters “If a drop of wine trickles down, JIbril will pick 
it up with his feet,” then he becomes a disbeliever. 
Someone rebuked a sinner, “you begin every morning by displeasing ‘Allah and 
His creatures.” He said, “I do well,” this man becomes a disbeliever. 
A man says about sins that it is a religion. He becomes disbeliever because of that. 
This is as written in al-Muheet. However, it is stated in Tajnees Natiqi that the 
correct thing is that he will not become a disbeliever. 


JEST WITH TASBIH & TAHLIL: A man says (ù sbu) subhan Allah (Allah is 
without blemish). Another remarks, “you have extinguished the light of subhan 
Allah,” or 

“you have ripped open its hide” then - they become disbelievers 
Someone said a man that he should say (81419) (There is no God but Allah). He 
said, “I shall not say so.” Some scholars say that he becomes disbeliever. Other say 
that if he means, “I shall not say so at your command, then he does not become a 
disbeliever. Yet other say that he will become a disbeliever in any case. 
If he asks, “What could you achieve by reciting this Kalimah (491419) that I should 
recite it?” then he will become a disbeliever. l 
A king sneezed. One of those around him said (Sy) (may Allah have mercy on 
you!) Another man rebuked him, “Do not say so for the king.” This man who 
rebuked him becomes a disbeliever. 


(XI)MEANS OF DISBELIEF THAT CONCERN THE LAST DAY & RELATED MATTERS 


Anyone who denies the fact of the Last Day, the day of resurrection, paradise, hell, 
the scales. The sirat (bridge) and the record of deeds is a disbeliever. 

He who denies resurrection after death is a disbeliever. 

He who says that he does not know whether the Jews and the Christians would be 
punished in hell fire on being resurrected or not becomes a disbeliever. 

He also becomes a disbeliever who rejects that the dwellers of paradise will have a 
vision of Allah, or 

he denies that the dead would be punished in the grave, or 

he denies that mankind would be gathered for reckoning, - in All these cases he 
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becomes a disbeliever, but, 

If he denies the gathering and reckoning of other creatures then he wil not be 
disbeliever. : 

If he says that reward and punishment applies only to the soul then too he does not 
become a disbeliever. 

A man preached to another that sins should not be committed otherwise reckoning 
in the other world would be very stiff. The other retort ed, “Who knows about the 
other world?” 

A debtor was warned by his creditor, “If you do not repay your debt in this world, 
I shall get it from you on the day of resurrection.” He asked, “Of course, will there 
be a day of resurrection?” If he means to make fun of the day of resurrection, then 
he will be a disbeliever. 

A man wreaked tremendous oppression on another. The wronged one pleaded, 
“There finally will be of resurrection, then he will be disbeliever. 

A man wreaked tremendous oppression on another. The wronged one pleaded, 
“There finally will be the day of resurrection. Do fear its coming.” The cruel man 
joked “A certain donkey will be there.” This oppressor is a disbeliever. 

A creditor reminded his debtor to repay him in this world otherwise there would 
not be any money in the next world (but deeds). The debtor said, “Okey give me 
ten rupees more. You may take it back from me here or | will repay you there.” He 
becomes a disbeliever because of that. 

If someone says, “What have I to do with the gathering (day)?” or 

“I am not afraid of the day of resurrection.” - then he becomes a disbeliever in . 
either case. 

A man said to his enemy. “I shall avenge myself on you in the hereafter.” He 
retorted, “How will you find me in the huge crowd?” The scholars defer on the 
verdict of disbelief on this man and the jurist Abu Layth st«>, ruled that he does a 
not become a disbeliever. 

Someone commented that everything in this world must be good. Whatever 
happens here will happen (as final). He becomes a disbeliever. 

A man was advised to abstain from the worldly things keeping in view the 
hereafter. He remarked, “who would forsake that which is accessible (and. in hand) 
for the sake of what is promised and unseen?” He becomes a disbeliever. 

Someone said that if any one is foolish in this world then he will be like one whose 
bag has a big hole, meaning that he will be useless. Imam Abu Bakr Muhammad ibn 
Fad] dlse>, said that if he means to make fun of the hereafter then it spell disbelief. 

A man said to another, “I shall go with you to hell but I cannot come inside.” Then 
he becomes a disbeliever. 

If someone says, “unless you bring something for the ridwan (keeper) of paradise, 
he will not open the gate.” He becomes a disbeliever. 

A man said to those who enjoin piety, “what is the noise that you create?” If he 
means to reject, then there is likelihood that he becomes a disbeliever. 

Someone instructed a man to go to certain house and enjoin piety. He asked, “what 
has he done to me?’ or, “Why should I hurt him?” or “I am by myself. I have no 
concern with this futile business.” These are all words of disbelief. 
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If a man condoles with another and says, “what is last through his life, may you 
find an increase in yourself.” This is very likely to land him in disbelief, Or, 

“May you get an increase.” Then, this is ignorance and a mistake. Or, 

“The lifespan of that person decreased and it come to you.” This too is ignorance. Or, 
“Tf he had died, he has entrusted his life to you.” This is disbelief. 

A man was ill. When he recovered, someone else remarked, “That donkey is sent 
again.” This is also disbelief. 

A man fell ill and his sickness grew worse and prolonged. The sick man was fed up 
and said to Allah, “Give me death whether on Islam or on disbelief.” This too is a 
step to disbelief. 


(XII)MEANS TO DISBELIEF THAT CONCERN INVITATION TO DISBELIEF & APOSTACY 


(a) 


(b) 


(c) 


(a) 


(b) 
(c) 


If anyone urges-another to recite the expression of disbelief, he becomes a 
disbeliever himself, even if it is done in play and jest. 

If a man incites another’s wife to turn apostate and separate from her husband then 
he becomes a disbeliever. This is the verdict of Imam Abu Hanifah äia- and Imam 
Abu Yusuf star, 

A man instructed another that he should become a disbeliever. He himself become 
a disbeliever whether the one who is instructed follows his instruction or not. 
Imam Abu Layth 4\a+, said that the moment any one gives another advice to 
become a disbeliever or express disbelief, he himself becomes on infidel. 

Similarly, when he urges anyone to become an apostate, he himself becomes a 
disbeliever. 

Imam Muhammad 4ts>, said that a person was compelled to utter the expression 
of disbelief under threat of life or severance of limbs. There can be a few 
possibilities for that: 

He uttered words of disbelief but was a believer at heart and there was not evena ‘ 
semblance of disbelief in his mind. So, he will neither be judged to be a disbeliever 
nor be one in Allah’s Sight. 

He gives false information of his disbelief in the past and had no intention to 
become a disbeliever for always. In this case, he will be judged in law to have 
adopted disbelief and the judge will separate him and his wife. 

He says that while expressing disbelief he decided to give false information of 
disbelief in the past but had never had such in intention previously. Rather, did 
have that intention in future. In this case, he will be a disbeliever in Allah’s sight 
and in the law of the land too. 

A man was compelled to offer salah (prayer) facing the cross. So, he did that. There 
can be three possibilities of that. 

If he affirms that though he was compelled to offer salah (prayer) facing the cross he 
had not an inkling of conviction for that, then he will not be a disbeliever in law 
and between himself and Allah. 

If he had resolved to offer salah (prayer) for Allah’s sake and not for the cross, in 
this cast too, he will not be a disbeliever. 

If he thought of offering salah (prayer) for Allah’s sake but he gave that up and 
offered salah (prayer) for the cross, then he is a disbeliever in law and between 
himself and Allah. 
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If a Muslim is asked to prostrate himself before a king then it is better for him not 
to make the prostration, even if threatened. 

_A man uttered the expression of disbelief with the tongue deliberately but had no 
conviction of disbelief. Some people say that he is not a disbeliever, but some 
others say that he is a disbeliever, and this latter is correct. 

Someone spoke.the words of disbelief without knowing that it was an expression 
of disbelief but he had spoken them voluntarily, then all the scholars rule 
unanimously that he is a disbeliever. Ignorance will not count as an excuse. 
However, some people do say that he will not become a disbeliever. 

A man, who jests or blabbers non-serious words, utters to show-off and have 
himself praised, words of disbelief. He then becomes a disbeliever in the view of all 
scholars though he may not have a conviction of that. 

Someone uttered an expression of disbelief by mistake. He intended to say 
something else but happened to utter the wrong words (by a slip of tongue). He 
will not become a disbeliever. 

If a Muslim puts on the cap of the Majusis (Magians) then he becomes a 
disbeliever. However, if he does it to protect himself from heat or cold then he will 
not become a disbeliever. f 

A Muslim becomes a disbeliever if he wears the zunnar unless he puts it on for 
espionage during warfare. (zunnar is a thread that Hindus wear.) 

If someone says, “Better then what you do is one who disbelieves.” And he means 
to regard disbelief as better, then he becomes a disbeliever. But, some scholars, Abu 
_Layth 44> , among them, maintain that merely saying so makes one a disbeliever 
whatever his internal intention. 
If a Muslim emulates the Majusis in what they do on their Nawruz then he 
becomes a disbeliever. 

~ If he buys on Wawruz what he never buys and this thing is bought specifically to 
celebrate Nawruz then he becomes a disbeliever. But he will not become a 
disbeliever on buying eatables and necessities of life. 

If a Muslim gives some gift to the polytheists on this day as a mark of Bobet for it, 
even an ordinary gift, then he becomes a disbeliever. 

If he accepts their invitation to their custom of mundan of their children then he 
will not become a disbeliever. 

If anyone regards the traditions and affairs of the disbelievers as good then he 
becomes a disbeliever himself. For example, if he praises the custom of the Majusis 
of not speaking at meals or of not lying down with one’s wife when she 
menstruates then he becomes a disbeliever. 

If a Muslim slaughters an animal when a man dons garments on being honoured 
then he becomes a dibeliever. 

If a Muslim slaughterers an animal when a man dons garments on being honoured 
then he becomes a disbeliever, and 

The sacrifice is regarded as carrion which it is not allowed to eat. 

It is an act of disbelief to slaughter an animal in honour of any one other then Allah 
and also 

in honour of the warriors and pilgrims on their return. (slaughtering an animal on 
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that occasion is an act of disbelief.) 

e An animal is let loose in the name of a false deity and is assigned the name of the 
deity to make it well-known. For example after some pious man’s name or anyone 
other than Allah. These things are acts of disbelief. 

e Similarly slaughtering animals at graves of pious men or at banks of rivers, or 

_ making offerings to gods and goddesses are all acts of disbelief. 

e Animals slaughtered in this way fall in the category of carrion which one is not 
allowed: to eat. It does not make any difference whether bismillah was recited at 
the time of slaughter or not In either case it is unlawful to eat it. If anything ‘is 
devoted to other than Allah then it is no use reciting bismillah. This or the like of 
this, is written in various books like Tanveer ul Absar, Durr Mukhtar, etc. 

e Some of these books say that one who slaughters animals set free in names for 

others than Allah is a disbeliever. Also, such animals are forbidden and unlawful. 
Among the ulama (Scholars) who have said so are Abu Hasas Kabir Abu Ali 
Daqqaq ditaa>y Abdullah Katib, dta>,, Abdul Wahid dtu»), Abu al, Hasan Nawwawi 
à>; etc. They have classified the verdict as correct. 
It is stated in Tafsir Nayshapuri that the ulama (Scholars) agree that if a Muslim 
slaughters an animal to gain nearness to anyone other than Allah and to honour 
him then he is an apostate. The same command applies to his slaughter as to the 
slaughter of an apostate. 

e According to a sahih hadith, he who slaughters an animal to gain nearness to 
anyone other than Allah is accursed. This is as in Mishkat.! 

e Shah Abdul Aziz Muhadith Dhalawi di, has ‘explained in his Tafsir Azizi against 
the verse: ` 


MEENAI 
{and that over which a name other than Allah’s is invoke} (2: 23) 

He writes that such animal is worse than a swine and a carrion. The tafsir may be seen 

for an exhaustive commentary. | 

e A woman fastened a rope round her waist and said, “This is zunnar.” She becomes 
a disbeliever. 

e Aman said that better then treachery is disbelief. Most ulama (Scholars) say that he 

becomes a disbeliever. Abu al Qasim Sighar dil», ruled accordingly. 

A man beat a woman who exclaimed, “You are not a Muslim.” He said, “Yes, I am 

not a Muslim.” He becomes a disbeliever because of that. 

e Someone asked another, “Are you not a Muslim?” He said, “No,” so he becomes an 
infidel. 

e A woman asked her husband, “Do you have no religious integrity and sense of 
honour of a Muslim that you wish me to mingle with men?” He said, “Yes I do not 
possess religious integrity and Islamic sense of honour.” He becomes a non-Muslim. 

e A man called his wife, “O Jewess!” or “O Majusi!” or “O.disbeliever!” She 
responded, “I am like that.” Or, “If I am like that, divorced me.” Or, “If I was not 
like that, how would I live with you?” Or, “...not live with you?” Or, “If I was not 


1 Mishkat ul Hasabih # 4070, Muslim # 45-1978, Nasa’i # 4422 
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that I would not have had sexual intercourse with you.” Or, ”....you would not 
have kept me with you.” - then because of these words, she become a disbeliever. 
If, instead of those words, she had responded, “If I am like that, Do not keep me 
with you,” then she would not be a disbeliever. 

If a woman calls her husband, “O disbeliever!” or “O Jew,” or, “O Majusi,” He says 
in reply. If that were not so, I would not have kept you with me,” then he becomes 
a disbeliever because of that. But, . 

if he says, “In that case, do not live with me, then he will not be a disbeliever. 

If someone is called a disbeliever Jew and he says, “I am like that. Do not live with 
me.” or “If I was not as you say, I would not have lived with you,” or he said 
something like that, then he becomes a disbeliever. 

A man decided to do something. His wife said, “If you do it, you will become a 
disbeliever.” But, he went ahead and did what he had decided to do, disregarding 
her wife's imprecation. So he does not become a disbeliever because of that. 

A man addressed his wife with the words, “O disbeliever!” She retorted, “Not L 
but you!” Or, 

A woman called her husband, “O disbeliever!” He said, “Not I you!” - then, this 
will not separation between them. 

If a stranger man is called, “O disbeliever!” Or, 

a stranger woman, “O disbeliever!” - and, the addressee gave no response, Or, 

a husband said to his wife, “O disbeliever! And she did not reply, or, 

a wife called her husband, “O disbeliever! and he did not reply, - then Abu Bakr 
A'mash Balkhi åa) said that the one who addresses in this manner becomes a 
disbeliever. Bur, other scholars of Balkh say that he (or she) does not become an 
infidel. The correct answer is that if the addressors merely meant to call the 
addressee as bad then they do not become disbelievers. But, if they are convinced 
that the (addressee) Muslim is a disbeliever and call him (or her) “O disbeliever,” 
then they will become disbelievers because of that. 

If a woman calls her child a disbelieving child then it does not make any one a 
disbeliever. But, some do say that it is disbelief. 

If a man calls his child a disbeliever then he too is not a disbeliever. 

If anyone calls one’s animal, “O disbeliever!” then no one becomes a disbeliever. 

If a man calls a Muslim, “O disbeliever!” “O Jew!” or “O Majusi!” and the Muslim 
responds with labyak (here am 1), then he becomes a disbeliever. But, 

if he says, “I was fearful lest I become a disbeliever” then he will not be a disbeliever. 
If a man says to another, “You caused me so much trouble that I wished I should 
become a disbeliever,” then he will be a disbeliever. 

Someone remarked, “This is not a time to remain a Muslim. Rather it is a time of 
disbelief.” Some people said that he becomes a disbeliever, but the authority of al- 
Muhit wrote that he does not become a disbeliever. 

A Majusi and a Muslim were together at one place. Someone called the Majusi, “O 
Majusi!” If the Muslim presumes that he calls him and responds then he will not 
become a disbeliever provided both of them were occupied in an assignment of the 
one who calls. Or, 

if they were occupied in different assignment, then it is feared that he might be 
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involved in disbelief. 

If a Muslim says, “I am an apostate,” then he becomes a disbeliever, but 

if he says that he did not know that one become disbeliever by those words, then 
he will not be excused. 

A man said something which his listeners took to be words of disbelief though it 
was no such thing. However, they insisted that he had become a disbeliever and a 
separation had taken place between him and his wife because of that. He 
rebounded on them with, “A disbeliever, I have become! My wife stands 
divorced!” When he speaks thus he does bocome a disbeliever and a separation 
does take place between him and his wife. 

A man said, “I am Fir'awn” (the Pharoah), or “I am Iblis” (the devil). He becomes a 
disbeliever because of that saying. 

Someone advised an evil man to mend his ways and encouraged him to repent. 
But, the evil man taunt ed him, “I put wine on all the heads under these turbans.” 
So, he becomes a disbeliever. 

A woman says to her husband, “It is better to become a disbeliever than to live 
with you/” She becomes a disbeliever because of that. 

Another woman vowed, “If I do such a thing, I am a disbeliever.” Abu Bakr 
Muhanımad ibn Fadl as~; said, “She becomes a disbeliever on saying that and her 
marriage stands revoked.” But, Qadi Ali Sa’di čao»; said, “These words are words 
of 2 vow, not of disbelief.” 

A ‘woman says to her husband, “If you oppress me after this,” or 

“I: you do not buy that for me, then I shall become a disbeliever.” She becomes an 
intidel the moment she speaks those words. 

A man said by way of an example, “I was a Majusi, but I became a Muslim.” He 
merely spoke these words without any conviction whatsoever. In spite of that he 
b>comes a disbeliever 

If v Muslim makes a prostration of greeting before someone, then he will not 
becoixe a disbeliever because of that. 

A man said to another, “May Allah seize from you your faith.” He said, “Aameen!” 
On that, both of them will become disbelievers. 

A man caused difficulty to another man who pleaded, “Do not trouble me I am a 
Muslim. The trouble maker exclaimed “whatever you be; A Muslim or a 
disbeliever!” On this, the trouble maker becomes a disbeliever. Or, he said, 

“Even if you become a disbeliever, I lose nothing.” Even in this case, he becomes a 
disbeliever. 

An infidel embraced Islam. So people presented to him gifts. One of the Muslims 
ejaculated. “would that I was a disbeliever and had embraced Islam! People would 
have given me gifts.” Or, 

he said nothing but hoped in his heart that this would have happened, - in either 
case he becomes a disbeliever. 

A man yearned that Allah had not forbidden wine. He does not become a 
disbeliever because of that. 

If anyone wishes that Allah had not forbidden oppression and adultery, or unjust 
killing and bloodshed, then he becomes a disbeliever because of this wish. The 
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reason is that these things have never been lawful through his first wish is not 
impossible while his second wish is impossible. (The second four things 
oppression, adultery, killing and bloodshed have never been aoe in any Shariah > 
(divine law)) 

If anyone wishes that a brother and sister marrjage was not unlawful then he das not 
become a disbeliever because it is not impossible and was lawful in the beginning. 

In short , if any thing had been lawful at any time'and was made unlawful later then 
(it is not impossible and) hoping for it to become lawful is not a means to disbelief. 

A Muslim man saw a beautiful Christian woman and wished, “How I wish I was a 
Christian! I would have married her.” He becomes a disbeliever. 

A man requested another to help him in his rightful, just cause. The other asked, 
“Does anyone help achieve a night cause? Rather, I will help you in an unjust, 
wrong cause.” Because of this he becomes a disbeliėver. 

If anyone claims, “I have created this tree,” he does not become a disbeliever, 
because he will be presumed to have referred to planting the tree. But, 

If he means to have created it in.the true sense of the word then he will become a 
disbeliever. l 
Someone boasted, “As long as I have arms, I will have no problem, earning my 
livelihood.” Some scholars say that he becomes an infidel. Other say that he 
qualifies for disbelief. 

If anyone calls sufiosm an unfortunate thing then it is a very bad utterance. 

A man observed a circle round the moon and predicted rain fall and he meant to - 
know the unseen. So, he becomes a disbeliever. 

An astrologer said to a man, “your wife is pregnant. He believed him and so 
becomes a disbeliever. 


e — Aman heard an owl and said, “The patient will die.” Or, “A calamity will befall,” or, 


He heard a crow and said, “A traveller is about to arrive,” then - the scholars differ 
on whether he is disbeliever or not. 

Someone uttered what is not proper to say. Another man reminded him, “Why do 
you say such things? These words will make you a disbeliever.” He said, “what 
may I do? If I have to become a disbeliever in that way, : I shall become one.” So, 
he is an infidel. 
If someone recites (3) zaa instead of (>) daad (the letters of the Arabic alphabet), or 
he recites (sisi) (People of the fire) instead of (tiurai) (people of paradise), - 
then such a man cannot be retained as an imam, and, 

if anyone does not becomes a disbeliever. 

If any one takes an oath, By your life.” “By my life,” or any such oath, then he is 
likely to full into disbelief. 

Someone said, “Allah gives sustenance but He wants the creatures to work,” some 
scholars say that such speech is polytheism. 

A man said, “I am relieved of reward and punishment.” He will become a 
disbeliever because of that. 

A man asserts that he would do whatever another would ask him to do, even an 
act of disbelief. He will become a disbeliever because of that. 

If anyone says, “I am fed up of being a Muslim.” He becomes a disbeliever. 
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The caliph Mamun Rashid asked a jurist what should be done to a man who had 
killed a weaver. The jurist said t hat ta'zir (discretionary punishment) was wajib 
(obligatory), but Ma’mun ordered that the jurist should be beaten. So, he was beaten 
till he died. Ma’mun explained that the jurist had made fun of Shari'ah (divine law) 
which amounted to disbelief. 

A beggar had a black blanket on his shoulders. Someone called him Muddaththir. 
This is disbelief. (The reason is that ‘one with the black blanket or robe’ is the 
appellation of the prophet pl. yleat,o and Muddaththir is one of his name elu sled, Le 
If anyone calls an unjust king ‘just then he is a disbeliever, but some authorities say 
that he is not a disbeliever. 

If anyone calls an oppressor, “O God!” then he is a disbeliever. 

If he calls him, “O baar khuda” (O great god) then most scholars say that he will 
not become a disbeliever. . 

A scholar named sighar was asked about the Khatibs who deliver the sermons on 
Friday from the pulpits and refer to the kings as; the great just (king), the great king 
of kings, master of the necks of the people, king of the land of Allah, king of the 
countries of Allah, or mu’in Khalifah Allah (helper of Allah’s caliphs). It is allowed to 
refer to kings with these titles in the sermon? He said, “It is not allowed. Some of 
these words express disbelief and some are sinful and lies. The words shah-in shah 
(King of kings) without the qualification ‘great’ is specifically for Allah as one of his 
names and attributes and it is not allowed to qualify it with an attributes of the 
creatures. And the words Maalik riqab ul Umam (master of the necks of the people is 
clearly a lie when a king is addressed as such. So it is with the title ‘king of the land 
of Allah or such others when applied to a king. That, too, is a lie. 

Imam Abu Mansur said that if any one kisses the land in front of someone or bows 
down before him or bows his head, then he does not become a disbeliever. The 
reasons is that he does it out of respect and not to worship him. Other scholars say 
that it is a grave sin to prostrate oneself before tyrants or dictators. Some scholars 
say, indeed, that one who does so becomes a disbeliever. Some others say that if he 
intends by that to worship him then he becomes a disbeliever but if he intends to 
respect and honour him then he will not be a disbeliever but what he does is 
forbidden. And, if he has no intention at all, then, too, most say that he becomes a 
disbeliever. 

To kiss the earth is tantamount to prostration though placing ones forehead or 
cheeks on the earth is a lighter crime. 

If anyone believes that Kharaj (homage revenue) belongs to the king then it is 
disbelief. 

If any one teats another badly and he says that all the trouble emanated from him 
and Allah has so say in it then this is disbelief. 

If anyone is awarded a king’s robe and he makes an offering while putting it one to 
please the king then he becomes a disbeliever. The slaughtered animal will be 
regarded as carrion which it is not allowed to eat. . 

In some places, the custom of the Hindus is observed. When a child get small, 
women name a stone by its local name cheechak and begin to worship it expecting 
it to heal their child of small pox. They have the conviction that their child would 
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recover in this manner. This is a form of disbelief and the woman who observe it 
are disbelievers. If their husbands approve it, then they too are infidels. 

Similarly, it is an act of disbelief to go to the banks of a river and worship its water 
and to slaughter an animal there. The animal is as disallowed as carrion is. Its flesh 
in forbidden. 

So, it is disbelief to keep a picture in the house and to worship it as the fire- 
worshippers do. 

When a child is born, a chart is drawn with cinnabar and oil is poured into it. Then 
it is worshipped in the name of bhuwani idol (Or an outline is drawn on the where 
after it is worshipped as bhuwani idol) 

Similarly, other such doings are polytheistic customs and liable to disbelief. The 
woman who practice them are all disbelievers and the marriage of each of them 
stands annulled. 

If anyone says that in the present age, you cannot survive unless you cheat and 
speak lies, or, 

you cannot earn a living unless you resort to falsehood in buying and selling, or, 
when advised not to cheat and lie they put forward the excuse that these things 
cannot be avoided. 

- these words make the speaker a disbeliever. 

If a man is advised not to lie and he says in answer, “This is more correct then the 
Kalimah (ùJ y= risa) then he becomes a disbeliever. 

If anyone becomes angry and another person says, “It is better to be a disbeliever 
than to fly into a rage,” then this adviser becomes a disbeliever. 

If a man speaks something that is not proper and another teriainal him to be 
careful lest he fall into disbelief and he is tenacious. “If I fall into disbelief, what is 
it to you,” then he becomes a disbeliever. 

If anyone gets an evil thought that could lead to disbelief and he thinks bad of it as 
he brings it to his tongue then it is a sign of faith, but 

if he brings it to his tongue with intention of disbelief then he becomes a 
disbeliever forthwith even if he adopts disbelief after one hundred years. 

If any one brings words of disbelief .o his tongue willingly though his heart is firm 
with faith then he becomes a disbeliever (nevertheless). He will not remain a 
believer (nevertheless). He will not remains a believer in Allah’s sight. 

If anyone utter forgetfully such words as are not liable to lead him to disbelief (but 
are wrong) then he remains a believer as he was and he need not make a 
repentance nor reaffirm his marriage ties. 


A GENERAL CRITERION 


If a person says or does something in which there are many responsibilities of disbelief and 
one in which disbelief is not possible, then the jurist is bound to learn towards this one that 
does not necessitate disbelief. But, if the person clearly chooses the possibility that leads to 
disbelief then the jurist does not have any option to resort to interpretation. If, however, his 
intention is based on the aspcct that does not make a disbeliever, then he is a Muslim. And 
if, anyway, he chooses what leads to disbelief then no edict will benefit him. He will be 
instructed to make a repentance and revert from the wrong course that he has adopted and 
he must remarry his wife. 
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SUPPLICATION: Itis proper for a Muslim to make his supplication every day, morning 
and evening. Insha Allah, he will be safe from every aspect of disbelief because this is what 
the prophet st~ saleaii_o has said, (He is as-Sadiq and al Masdugq - the truthful whom people 
have confirmed as such.) . 
The supplication is: 
4 SIV) pases Í 5a Shel Gis gadi ai 5321 dj gui 

(O Allah, I seek refuge in you from that I should associate anything with you while 

I know it. And I seek forgiveness for that which I do not know). 
Praise belongs to Allah, we have completed the discourse on the means of disbelief that we 
reproduced from Alamgiri. 


SECTION I JIN junit 
APOSTATE IS PUT TO DEATH 
x 4 
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3533. Sayyiduna Ikrimah «s | ,.», narrated that some Zindiqs were brought to 
(Sayyiduna) Ali « « .») who had them burned. This news was conveyed to 
(Sayyiduna) Ibn Abbas «+ 4.2, who said, “Were I there, I would not have burned 
them because of the prohibition of Allah’s Messenger ply «Je a J, ‘Do not inflict 
anyone with the punishment of Allah’ (like consigning anyone to the fire). Rather, I 
would have killed them because of the saying of Allah’s Messenger plus alc i gho, 
“Those who change their religion, kill them,” 

COMMENTARY: In reality, the zindiqs were a section of the Majusis who follow the book 

zand of Zardasht Majus as corrupted. However, in common parlance, every one who has 

apostated from his religion is called a zindiq (an atheist or a hertic, too). 

In this hadith, too, the zindiq are those people apostated from Islam. Some ulama 

(Scholars) say that they were some of the followers of Abdullah ibn Sabsa. They pretended 

to be Muslims in order to create mischief and disorder in Islam and to mislead the 

Muslims. They claimed that Sayyiduna Ali «s à»; was divine. Hence, he had all of them 

arrested and demanded of them that they should repent and refrain from creating mischief. 

But, they did not submit. 

Sayyiduna Ali «+>, then had a large pit dug and had a fire kindled in it. Then he had 

them cast into the pit of fire. 

It is reported that when Sayyiduna Ali «s à 2») learnt of the statement of Sayyiduna Ibn 

Abbas asà 2, he confirmed, “indeed Ibn Abbas has spoken the truth.” 

This means that Sayyiduna Ali «« 4 s») had used his ijtihad (discretion) and there was 

wisdom in having all of them burnt. He wanted that to serve as a warning to other people 


1 Bukhari # 6922, Tirmidhi # 1458, Abu Dawud # 4351, Nasa'i # 4059, Ibn Majah # 2535, Musnad 
Ahmad 1-217. 
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to refrain from such mischievous activities. 
DO NOT INFLICT PUNISHMENT OF BURNING 
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3534. Sayyiduna Abdullah ibn Abbas «sà s», narrated that Allah’s Messenger äi Lo 
qiw sate said “The fire! No one punishes with it, but Allah.” 
(It is not fitting for any man to punish another for a crime whatever kind it be with fire). 
THE KHAWARJJ PIN POINTED 
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3535. Sayyiduna Ali «sà»; narrated that he heard Allah’s Messenger pi- sade a8 lo say, 
“Towards the end of this age, a people will arise who will be young but foolish. They 
will speak good words of the people with their tongues but faith will noi go past 
their throats. (This means that their salah (prayer) will not be accepted.) They will exit 
from religion (meaning, obedience to the ruler and the ulama (Scholars)) as an arrow 
gets past the game. So wherever you come across them, kill them, fr a reward for 
killing them awaits on the day of resurrection those who kill them.”2 
COMMENTARY: They will speak good words of the people like the Quran. The Mishkah 
has it as translated («,J'Js +) but the Masabih has that they will speak words of the good 
people (,,+J 5.4) like the ahadith of Allah’s Messenger ¢l-yaea1l. The ulama (Scholars) 
say that the construction of the sentence as in the Mishkah is more correct because the 
ahadith say that the Khawarij will recite the verses of the Quran and give them their own 
wrong meaning to uphold their own false beliefs. 
These people will get away from the obedience to the Imam (religious leader) and true 
scholars instantly without learning anything from them just as an arrow shoots past 
spotless. Teebi aaa») said that the similitude of these people, when they enter religion and 
withdraw from it, is like the arrow that strikes a game from one side and withdraws from 
the other without receiving anything from its blood or flesh. They receive no influence of 
religion at all. They are disobedient to the ruler and the state and they do not hesitate to 
pick up arms against the people. The emerged first in the time of Sayyiduna Ali «+41,» , and 
he annihilated most of them. | 
RULING OF ULAMA (SCHOLARS) ABOUT THE KHAWARI]): Khattabi sia», said that 


the ulama (Scholars) of this ummah agree that the community of the Khawarij are misled 
but, in spite of that, they are one of the sects of the Muslims. Hence, intermarriage is 


1 Bukhari # 2954. 
2 Bukhari # 6930, Muslim # 154-1066, Abu Dawud # 4767, Musnad Ahmad 1-131. 
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allowed with them, it is proper to eat animals slaughtered by them and their testimony is 
acceptable. It is reported that Sayyiduna Ali «© | 2») was asked whether they are 
disbelievers. He said, “Indeed, they have fled-to us from disbelief. How then may we call 
them disbelievers?” He was then asked, “Are they hypocrites?” He said, “A hypocrite 
remembers Allah but a little. So, we cannot call them hypocrites too,” Then he was asked, 
“After all, what are they?” Sayyiduna Ali «*i.2, said, “They are a sect of the Muslims who 
have succumbed to error and mischief. They have turned blind and dumb.” 

In short, the Khawarij are a sect of the Muslims. They have gone astray. Their fundamental 
belief is that a person becomes an infidel not only by committing a major sin but also when 
he perpetrates a minor sin. 


PROPHET u- sed) eo HAD FORETOLD THE COMING OF KHAWAR]J 
ASS p55 58 ogfl 235s chased dealt $325 SG SÉ il oul its ror 
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3536. Sayyiduna Abu Sa’ved Khudri «+4,,», narrated that Allah’s Messenger „Le 
ejas à said, “My ummah will divide (soon) into two groups. From among them 
such a (third) group will arise as will secede (from obedience and truth). They 
(of the two groups) who are nearest to the truth will assume the responsibility to 
eliminate them.”! 
COMMENTARY: One of the two groups are supporters of Sayyiduna Ali «sà +; and the 
second of Sayyiduna Mu'awiyah «så 23. A third emerged from them. They are called the 
Khawarij. Sayyiduna Ali «+ 4 s»; was the nearest to the truth and he shouldred 
responsibility to annihilate them and to nip their mischief in the bud. 
MUSLIM KILLING A MUSLIM IS NEAR DISBELIEF 
Za% š s d G b z 7 0 
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. 3537. Sayyiduna Jareer narrated that Allah’s Messenger pl- jale à Lo said during the 
Farewell Pilgrimage (known as Hajj (pilgrimage)atul wada), “Beware! Do not revert 
to disbelief after me, “striking off:each other’s neck.”2 


COMMENTARY: Perhaps someone had asked, “How could one revert to disbelief?” So, 
the prophet oly ale 41 Jo said, “By striking each other’s necks” This crime resembles what 
the disbelievers do and it takes one near to disbelief. 
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1 Muslim # 151-1064, Musnad Ahmad 3-32. 
2 Bukhari # 7080, Muslım # 118-65, Tirmidhi # 2193, Abu Dawud # 4686, Nasa’i # 4131, Ibn Majah # 
3942, Darimi # 1921, Musnad Ahmad 4-366. 
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3538. Sayyiduna Abu Bakrah «+ äi s»; narrated that the Prophet pu) ale ai Jv said, 
“When two Muslims met and (in such a way that) one of them raises arms against 
his (Muslim) brother, they both come to the border of hell. Then, if one of them kill 
the other, both of them will enter it.” 
According to another version from him, he narrated that the Prophet ploy aie dt Lo 
said: “When two Muslims meet one another with their swords, the killer and the 
killed will go to hell.” He asked, “This one is the killer (and one understands why 
he goes to hell) but what causes the one killed (to go to hell)?” He said, “He too was 
as keen to kill his companion! (through he did not succeed). 


COMMENTARY: The ulama (Scholars) say that both of them will be sent to hell when 
neither of them is justified. If one of them is right then only the unjust will be consigned to 
hell. It applies only if murder is premeditated and is not omitted in confusion. 

The words, “He too was keen to kill his companion,” show, as Ibn Malik «sä»; says, that 
even intention to commit an unlawful thing makes one liable to reckoning. However, if one 
of them had merely defended himself and did not have any intention to kill the other, then 
he will not be questioned because Shari’ah (divine law) permit defensive measure. 


FATE OF APOSTATES & BANDITS 
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3539. Sayyiduna Anas «s4!.2) narrated that some people of ‘Ukl come to the prophet 
el jale Le and embraced Islam. The climate of Madinah did not suit them (and they 
had swollen bellies and they turned pale). Therefore, he instructed them to go 
(outside the city) to (the place of) the camels of sadaqah (charity) and drink from 
their urine and their milk. They did that and recovered. After that they (strayed 
and) apostatized and (to add to that) they killed the herdsman and drove off (with) 
the camels. So (on learning of it), the Prophet 41+ 41 J. sent (some) men behind 
them. They were brought. He had their hands and feet severed and their eyes 
blinded. Then he did not have them cauterized (to disinfect and) to stop flow of 
blood (as was the custom to prevent bleeding). So, they died finally. 
According to another version: Hot needles were scratched in their eyes. 
According to yet another version: He ordered that needles should be heated and 
they were driven in their eyes. Then he had them cast out on the harrah (a rocky 


1 Bukhari # 6875, Musim # 16. 2888, Abu Dawud # 4268, Nasa’‘i # 4120, Ibn Majah # 3965, Musnad 
Ahmad 5-41. 
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land to the rest of Madinah). They asked for water but nothing of it was given to 
them till they died.! " 
COMMENTARY: Imam Muhammad 4ita>, has concluded from this hadith that the urine is 
pure of those animals whose flesh is lawful to eat. Imam Maalik 44>, and Imam ahmad 
i144) also say the same thing: But, Imam Abu Hanifah a14>, and Imam Abu Yusuf ata, 
hold that the urine of these animals is impure any way for those people, the two Imams 
contend that the Prophet ¢lwy4Je 4! o was informed by revelation that the cure of their 
malady by in urine of camels. So he gave that command to these people specifically. 
Imam Abu Hanifah å>, said that the urine of camels is not lawful to drink at all, not even 
as medicine, for, no one agrees that cure lies in urine. But, Imam Abu Yusuf dias, said that 
camel's urine is lawful for medical treatment. 
Ibn Maalik #2) said that the Prophet «s à s»; has forbidden mutilation, yet he awarded 
these apostates and bandits, this kind of punishment. Perhaps they had done the same 
thing to at the keepers of the camels, so the Prophet pl- sads äl se gave them this punishment 
in qisas (or retaliation). Or, their crime was great and warranted this kind of punishment, 
for they had turned apostates and had killed the keepers of the camels and had plundered 
the property of zakah (Annual due charity). The Imam (or ruler) has right to punish the 
criminal with different punishments to keep off others and to restore peace. Hence, the 
prophet el yale) de had this in mind when he awarded them to punishment. 
Imam Nawawi 4! «>, said that the ulama (Scholars) have different opinions about the 
significance of this hadith. 
Some scholars say that the event referred to in this hadith had taken place before the verses 
were revealed prescribing punishment under hudud and for bandits and robbers. 
Also, the Prophet plu sedi ue forbade mutilation after this event. 
In this sense, this hadith is abrogated. 
Other scholars, however, insist that this hadith is not abrogated. Rather, the verse was 
revealed on this occasion that the bandits should be awarded these punishment; 
they should be killed or hanged, or 
one hand and one foot of theirs should be severed. 
But, the prophet plu sa1edi, Lo had awarded them the punishment under qisas (or retaliation). 
The same thing was done to them as they had done to the herds of the camels. 
The question remains: why were these bandits not given water when they were dying? 
The ulama (Scholars) say that this too was in retaliation. They too had denied water to the 
keepers of the camels and had tortured them to death; 
Some other scholars say that the Prophet p4~ jate äi so had not forbidden them water. Rather, 
the people had expressed and demonstrated their extreme hatred for these criminal and 
they were they denied them water on their own. 
As for the ruling, the ulama (Scholars) rule unanimously that it is wajib (obligatory) to kill 
one who is awarded the death penalty. But, if he asks for water, then it should not be 
denied to him. 
We reproduce here a relative portion from Tirmidhi hadith # 72 (Darul Isha’at Karachi) 


1 Bukhari # 1501, 6804, Muslim # 9-1671, Tirmidhi # 72, Abu Dawud # 4364, Nasai # 4031, 4032, Ibn 
Majah # 2578, Musnad Ahmad 3-163. 
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RULING: This hadith touches on two juristic question: the urine of lawful animals and use 
of unlawful things as medicine. The contention of Imam Abu Hanifah at, in the first 
issue is that it is impure, but a mild (light) impurity. The reason is that when the scholars 
differ on the question, it calls for flexibility in commands. The reason is that when the 
scholars differ on a question, it calls for flexibility in commands. The Hanafis rely on the 
hadith which calls upon Believer to guard themselves against drops of urine because 
generally it lead to chastisement in the grave. Their second evidence is the hadith # 70 
(above) about the Prophet plu sateàt Lo coming across two graves. 


., Both these ahadith do not specify and kind for urine. One has to keep himself away from 


being defiled by urine itself. 

When two narrations seem to be contradictory then one must resort to sunrise to reconcile 
them. Hence, the Hanafi thought seems more agreeable, for, urine of a lawful animal and of 
an unlawful animal are the same. If one impure then the other is too. 

Further, the hadith keep away from being defiled by urine is qawli (by word of mouth) and 
a prohibitive command. According to principle, the prohibitive one is preferred as a 
precautionary measure. 

The Hanafis forward many explanations of the hadith of this chapter (under discussion). 

1. The prophet pljas ài lo may have been informed by wahy that their cure lay in doing 
that (consuming camel urine). 

2. He may not have instructed them to consume it but apply it externally. 

3. He may have known that they were in reality disbelievers as, indeed, they apostatized 
thereafter. . 


THE SECOND QUESTION: Use of unlawful things as medicine. It is allowed to use them 
if it is an unavoidable situation. But, if there is no danger to life then there is a difference of 
opinion on the question. (Fad! Ahmad). 


SECTION II cgi jadi 
MUTILATION IS DISALLOWED 
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3540. Sayyiduna Imran ibn Husayn «sà s») narrated: Allah's Messenger plu yal ail Lo 
used to encourage us to give sadaqah (charity) and (used to) forbid us to mutilate 
any body.! 

3541, Sayyiduna Anas «+4,,», narrated the same hadith.2 
COMMENTARY: Muthlah (t) is to mutilate or sever any limb of a body. Some say that it 
is forbidden to-eut any limb of anybody. Others say that the Prophet «t-sal àt Lo forbade it 
by way of makruh tanzihi (disapproved for purification), but the more correct is that to 
meant that it is unlawful to do so. 
As for the mutilation mentioned in the previous hadith (# 3539), we have explained there 
that it was done in retaliation. 


1 Abu Dawud # 2667, Darimi # 1656, Musnad Ahmad # 4-440. 
2 Nasa’i # 4047. 
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PROPHET’S MERCY «sù >; TO ANIMALS 
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3542. Sayyiduna Abdur Rahman ibn Abdullah 4 «>, reported that his father 
narrated that they were on a journey with Allah’s Messenger 4141... He went to 
relieve himself (at one point during the journey).They observed a hummarah (a 
small bird) and two young ones with it. They took away the young birds. The 
hummarah came and began to spread out its wings (in protest). When the. Prophet 
pl jals à Lo came (and saw it), he asked,.“who has troubled this bird by removing its 
young? Give back to it its young ones.” Then he observed the anthill that they had 
burned and asked “Who has burnt it?” They said, “We.” He said, “It does not 
behave any one, but the Lord of the fire, that He should punish with the fire.”! 
COMMENTARY: The hummarah is a bird of red colour, small like a sparrow. 
The hadith concludes with the message that no.human being has a right to burn anyone in fire. 
As for ants, if they sting people without provocation, then they may be killed, otherwise it 
is not proper to kill them. It is forbidden to burn down the ant hills and it is makruh 
(disapproved) to put them in water. If only oné ant stings, then only that one should be 
killed. It is forbidden to kill the others with it.  - 
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3543. Sayyiduna Abu Sa’eed Khudri «+41,,>,, and Sayyiduna Anas ibn Maalik 4,,, 
as narrated that Allah’s Messenger pl- jate ži o said, “There will arise disagreement 
and dissension among my ummah. Some of them will be good at speech but evil in 
deeds. They will recite the Quran but it will not go beyond their throats. They will 
exit from the religion (meaning from obedience to the ulama (Scholars) and the 
imam) just as an arrow shoots past the game, not to return till the arrow returns to 
its notch. And, they are the worst of mankind and animals. Glad tidings are for 
them who kill them or who are killed by them! (Thus, those who contend against 


1 Abu Dawud # 2675, Musnd Ahmad 1-404. 
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them to put on end to mischief and kill them or one killed have glad tidings in 
either way - as ghazis or as martyrs.) They (seem to) invite people to Allah’s Book - 
but are not among us (because they call for giving up the sunnah (Prophet’s «cd Jo 
wy practice) which are the base of exegesis of the Quran) He who fights against 
them is nearer to Allah then they are.” Allah’s Messenger p~ jale či o was asked (by 
his sahabah) o¢ 41.2), “O Messenger of Allah, what distinguishes them (from the 
others)?” He said, “At-tahleeq!” (shaving the heads). 1 
COMMENTARY: The Prophet's pljas ăi o words means that three will be some people in 
his ummah who spread dissension and create disunity among the Muslims. Their symbol is 
that they will speak well but their deeds will be very bad. They will seem to be the only one 
who wish well for the religion an are sincere to Allah and His Messenger pw yate ail eo and 
the Muslims but their deeds will be compatible with those who are tools of Islam’s enemy, 
aspirants of wealth and fame and slaves to base desires. 
The words that they would recite the Quran...could be an elaboration of the previous 
words. Or, as Shatbi says, a separate phrase of substitution. Or, it explains the dissension 
itself; two sections will arise, one will be on the right and the other will be false. Teebi said 
that this opinion is supported by the hadith (# 3536) and in this ¢ase the word (es) (people) 
will be the qualified noun of the next sentence. The predicate is (s15 o3;4) (will recite the 
Quran) and it describes the false sect. The true sect is then known (by itself) automatically. 
Their recital will be mere delivery and pronunciation of words. They will not derive any 
benefit from the verses of the Quran. Therefore, they. will not believe in them and will not 
conduct themselves on the commands of the Quran. 
The words could also mean that their recital will not be accepted by Allah and be accepted 
by Allah and will not go beyond their throats. 
The hadith says that these dissenters and apostates will not return to religion till the arrow 
that is shot returns to its notch from where it was shot. Now, the arrow cannot do that so it 
is clear that the return of these people to Sepon] is impossible. This particular sentence 
recalls the words of the Quran: 
didi gagdical Os 3s 
{....until the camel passes through the eye of the needle.} (7: 40) 
The message of the hadith is that those people are utterly ignorant and misled and are ina 
false impression that they are on the straight path already, so it is impossible for them to 
come to the folds of religion. 
As for the final word (j:b') (at-tahleeq - ‘shaving the heads’), the Prophet ploy ale at Le 
mentioned it because, in that time, the Arabs were not accustomed to shave their heads. 
This saying in no way detracts from shaving head because it is a symbol of religion and 
obedience to Allah. It is the practice of the pious and the righteous. 
Some scholars say that tahleeq does not mean ‘shaving head’ Rather, it means to get people 
to sit in circles as these apostates used to make them do to show off. 


THREE POSSIBILITIES OF DEATH PENALTY 
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1 Abu Dawud # 4765, Musnad Ahmad 3-224. 
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3544. Sayyidah Ayshah n:s»; narrated that Allah's Messenger pl yates do said, “It 
is not lawful to shed the blood of a Muslim person who testifies that there is no 
God but Allah and that Muhammad is Allah’s Messenger, except for one of three 
reasons: Fornication after marriage which is punishable by stoning to death. One 
who comes out to fight with Allah and His Messenger (by resorting to robbery and 
rebellion), so he must be killed, or hanged, or imprisoned. And, one who kills 
someone (deliberately), so he must be killed in retaliation.”! 
COMMENTARY: The Arabic word is (..~) (muhsin). He is a Muslim freeman, 
responsible and married who has had sexual intercourse with his wife. If he commits 
fornication then he is stoned to death. 
The qazzaq (or robber) is given one of three punishments: 
(i) killing, 
(ii) hanging, or 
(iii) | imprisonment. 
If he could not rob but did kill someone in the process then he should be killed. And if he 
robbed as well as killed someone then he should be hanged. Imam Maalik 414», said that 
he should be killed by hanging, but Imam Shafi’I 41>, said that he should be killed first 
and his body must be hanged for others to see and take heed. 
As for the third kind which is imprisonment, Imam Shafi’I 44>, interprets the words of the 
hadith to mean that he should be exiled from place to place and never allowed to stay at 
any one place to deny him peace and comfort. 
Imam Abu Hanifah «i«.>, interprets the words to mean that he should be imprisoned. 
The punishment of imprisonment (or exile) is enforced when he neither robs nor kills but 
he pesters the passers by instilling fear in them and creating chases. 
This portion about punishment to robbers is derived from the verse of the Quran. 
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{Those who fight with Allah and His Messenger and run about trying to spread 
disorder on earth, their punishment is no other than that they shall be killed, or be 
crucified, or their hands and legs cut off from different sides, or they be kept away 
from the land (they live in)} (5: 33) 
The words [their hands and legs must be cut off from different sides] ought to have been in 
the hadith to make it agree with the verse. It is strongly possible that they were there 
originally in the hadith before the words ‘or banished from the land’ (or imprisoned) but 
the narrator may have forgotten to mention them, or he may not have included them 
preferring brevity. | 
The word (;!) (or) is found in the hadith as well as the Quran to elaborate but some scholars 


1 Abu Dawud # 4353, Nasa’i # 4048, Musnad Ahmad 6-205, 
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say that it suggest an option. The ruler was exercise his discretion to award any one of 
these punishments to the robber. 


DO NOT FRIGHTEN A MUSLIM 
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3545, Sayyiduna Ibn Abu Layla 4 «>, said that some of the sahabah (Prophet's ° 
Companions) p£ à s2; of Muhammad «sà s»; narrated that they were on a journey 
one night with Allah’s Messenger. One of them went to sleep and another 
approached him and placed a rope (round him). He took it and was alarmed. Allah’s 
Messenger plej ale äi le (observed it and) said, “It is not lawful for a Muslim to 
frighten another Muslim.” 


DO NOT SURRENDER YOUR HONOUR TO BUY A NON MUSLIM’S IGNOMINY 
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3546. Sayyiduna Abu Darda «sà >, narrated that Allah's Messenger p jals ăi so said, 
“If anyone buys a-land on which jizyah is imposed, then, indeed, he has revoked 
hijrah. And, if anyone removes an infidel’s ignominy from his neck and puts it on 
his own, then, indeed, he has put Islam behind his back.”? 
COMMENTARY: (JIzyah is a head-tax or a poll-tax imposed on non-Muslims in 1 Islamic 
country against protection to them and they are called dhimmis. And hijrah i is migration to 
Muslim land.) 
If a Muslim buys from a dhimmi a land on which jizyah is payable then he will be liable to 
pay the jizyah that the seller had been paying. Because of this the Muslim will loss thẹ 
honour and rights that he had acquired on emigrating to Islamic territory and will burden 
himself with the disgrace of a non Muslim by shouldering the severity of the jizyah. 
In other words, he puts on his neck the ignominy of the infidel and pays for it by 
surrendering his honour. Thereby, he makes disbelief stand for Islam. 
Khattabi «14.» said that in this hadith jizyah stands for kharaj (homage revenue) (which is a 
tax imposed on non-Muslims on land revenue). When a Muslim buys from an infidel a 
land on which Kharaj (hoiage revenue) is payable, then kharaj (homage revenue) will not 
be waived. The Muslim buyer will have to pay it. 
Imam Abu Hanifah 4, rules accordingly. 


MUSLIMS MUST NOT MINGLE WITH THE DISBELIEVERS 
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1 Abu Dawud # 5004, Musnad Ahmad 5-362. 
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3547. Sayyiduna Jarir ibn Abdullah «så», narrated that Allah's Messenger 4e àt Lo 
-e3 sent an expedition to Khath’am. Some of them sought protection by making 
prostration (meaning, offering salah (prayer) to make clear to the Muslim any that 
they were Muslims who had mingled with the disbelievers). But, their killing was 
hastened (for, the Muslim army did not trust them, imagining that they were 
deceiving them to save their skin, so they killed them too with the others). When 
the Prophet p«J ăi 1 learnt of that, he ordered that half the bloodwit should be 
paid for them (to their heirs). And, he said, “I am absolved of responsibility for 
every Muslim who resides among the polytheists.” The sahabah (Prophet's 
Companions) p+ à s»; asked, “O Messenger of Allah, why (is it so)?” He said, 
“Their fires should not be seen by one another.”! 

(Muslims should stay so far away from the disbelievers for the fire to not be visible. If 
any Muslim mingles with them then its is as though he does not care for the command.) 
COMMENTARY: The Prophet pjate či ho decided to give half bloodwit for the Muslim to 
their heirs and not the full. The reason was that they had chosen to reside among the 

polytheists and had sort of abetted in their own killing. 

It is to this that the Prophet plejade ù to hinted when he declared that he was absolved of 
responsibility over Muslims who mingled with non Muslims. 

He said that Muslims should reside so far away from the polytheists that their SY SSE 
fires should not be visible to one another. 


DO NOT KILL ANYONE WITHOUT FIRST FINDING OUT FACTS 
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3548. Sayyiduna Abu Hurayrah «s ð „2; narrated that the Prophet pluyate ai Jo said 
“faith forbids a sudden assault. So; a believer does not kill anyone suddenly.”2 
COMMENTARY: A Muslim must not take anyone's life of a sudden and without 
ascertaining who the other is: a Muslim or an infidel. This same command applies for a 
dhimmi because he is under protection of the Muslim state. He should not be killed. Of 
course, this command does not apply to one who creates mischief in the Islamic state. 
Examples of this are ka’b ibn Ashraf the Jew and Abu Rafi they were killed spontaneously. 
The Prophet ljas ài Lo was commanded by Allah to kill these two men. Some people say 
that these two men were killed before the prohibition (in this hadith) to kill anyone suddenly. 
KILLER OF SLAVE WHO FLEES TO ENEMY TERRIIORY With NOT BE QUESTIONED 


(a5lagalely) —AbS, J S85 53 St ech STIS JE sls seth Jo edly, SES (1064) 
3549. Sayyiduna Jarir narrated that the Prophet me baie said, “When a slave runs 
away to polytheism (meaning, enemy territory), his blood becomes lawful.” 


1 Abu Dawud # 2645, Tirmidhi # 1604. 
2 Abu Dawud # 22269. 
3 Abu Dawud # 4360, Musnad Ahmad 4. 362. 
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COMMENTARY: The hadith means that if anyone kills such a slave then he will not be 
answerable. The slave preferred to take refuge with the polytheists and leave the Islamic 
territory. And if a slave not only flees to ‘nemy land but also renegades then his blood is 
lawful to a great degree. 
KILLING ONE WHO IS DISRESPECTFUL TO THE PROPHET ph jate ăi Lo 
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3550. Sayyiduna Ali narrated that a Jewess used to revile the prophet pi» ted to and 

to find fault with him. One man (could not tolerate her words of insult of the 

Prophet »l+y416 ài lo and he) strangled her to death. The Prophet pl- jale äi o forgave 

him her blood.! | | 
COMMENTARY: If a disbelieving dhimmi is disrespectful to the prophet plu sated Jo then 
he violates the covenant which allows him protection by the Islamic state. He becomes like 
an enemy disbeliever whose blood may be shed lawfully. This is as Imam Shafi’ says. 
Imam Abu Hanifah å>, says that his covenant does not become invalid because of it. This 
question may be found in books of fiqh (Islamic jurisprudence) toward the end of the Kitab 
ul jizyah. The Hidayh has also reproduced relative arguments.. 


SORCERER MAY BE KILLED 
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3551. Sayyiduna Jundub «+4.», narrated that Allah’s Messenger pl. yale aio said, 
“The hadd (or the prescribed punishment) awarded to a sorcerer is to put him 
the he sword.”2 
COMMENTARY: The scholars say that it is forbidden to practice sorcery. 
They have different opinions about it. Imam Shafi’ #4», said that a sorcerer should be put 
to death if his sorcery leads to disbelief and he does not repent. 
Imam Maalik à>, and some other scholars maintain that a sorcerer is an infidel, sorcery is 
disbelief, to learn and teach sorcery is disbelief. The sorcerer must be killed and he (or she) 
should not be asked to repent whether he has cast a spell on a Muslim or on a dhimmi. 
The Hanafis hold that if the sorcerer’s conviction is that the devil is the doer and does for 
him whatever he (the devil) likes, then the sorcerer is a disbeliever. If his conviction is that 
sorcery is merely an imagination or a thought of the mind, then he is not a disbeliever but a 
sinner. It is forbidden to learn sorcery. 
In the marginal notes of Dhur Mukhtar, Tahtawi, it is written that sorcery is of three kinds: 
(i) fard (compulsory), (ii) haram,(iii) Ja’iz. 


(i) If anyone learn it to remove the effects of the witchcraft of the enemy then it is 
fard (compulsory) (obligatory). 

(ii) If anyone learns it to grow discord between husband and wife then it is haram 
(forbidden). 


(iii) If anyone learns it to grow love between husband wife then it is Ja‘iz 


1 Abu Dawud # 4362. 
2 Tirmidhi # 1460. 


567 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


(allowable). 
The Hanbali scholars have differing views on magic being disbelief but their books are 
cited in Tangih. that the repentance of a sorcerer is not reliable. He’ becomes a disbeliever 
- because of his sorcery. 
He who practices sorcery on a Muslim must be killed. 
Other things that are forbidden like sorcery are: 
Soothsaying, astrology, divination and sleight of hand. . 
Not only learning and teaching but also earning through these things are forbidden. 


SECTION III sin jail 
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3552. Sayyiduna Usamah ibn Sharik «sä»; narrated that Allah's Messenger alet Lo 
„m; said, “Any man who goes out (against the imam of the time) and creates 
division among my ummah strike his neck off.” : 
COMMENTARY: The imam is the axis on which the unity of the ummah is based. Every 
Muslim is bound to obey and be faithful to him. He brings all Muslims under one banner 
as a united force against the enemy of Islam. He keeps alive the glory of Islam. | 
If anyone goes out of this united sphere, then he is not the perpetrator of just one evil but 
he tries to disturb the unity of the whole ummah. 
Hence, if anyone has any misgivings, then they may be removed to his satisfaction. But, if 
he does not desist and no amount of effort to correct him works, then he must be killed. 
This is as Sayyiduna Ali «+4.» ) had done with the Khawarij. 
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1 Nasa‘i # 4023, (4028), Tabarani Kabir # 487, Kubra # 3486. 
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3553. Sayyiduna Sharik ibn Shihab àa», narrated that he cherished a desire to meet 
one of the sahabah (Prophet's Companions) epe ài >) of the Prophet pl- jale ài do and 
to ask him about the Khawarij. (He wanted to know whether the Prophet lu jateai_ do 
had foretold the ones that had begun to appear.) He met Abu Barzah «säi s») on the 
day of eed among some of his companions, and asked him, “Had you heard Allah’s 
Messenger ¢ly 416 di o mention the Khawarij?” He said, Yes! I did hear Allah’s 
Messenger el- jate ài o with my ears and saw him with my eyes. Some property was 
brought to Allah’s Messenger ¢-) «1+ ail. He divided it. He gave to those on his 
right and to those on his left, but he gave nothing to those who were behind him. A 
man (among those) behind him got up and complained, ‘O Muhammad, you have 
not been fair in dividing.” He was a black man with all his hair shaved off and he 
was wearing a pair of white garments. This made Allah’s Messenger ly «Je at Le 
very angry. He said, ‘who will you find after me more just then I am?’ Then, he 
added, ‘toward the end of time, a people will emerge and this one seems to be one 
of them. They will recite the Quran but it will not go past their throats. They will 
(rebel against the ruler and) turn away from Islam (as rapidly) as an arrow shoots 
past the game at which it is shot. Their peculiar sign will be at tahleeq (their shaved 
heads). They will not cease to appear (in every age) till the last of them emerges 
with al-masih ad-dajjah. (He will come out against Easa s\WJ\4‘¢ when he descends 
on earth before the Last day). When you meet them, (kill them, for) they and the 
worst of man and animals.” 
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3554, Sayyiduna Abu Ghalib 44>, narrated that Abu Umamah «> 4», saw some 
heads (of the Khawarij) hanging on the road of Damascus - or they were placed 
thereon. He remarked, “Dogs of hell! The worst of those slain under the sky (on the 


surface of the earth)! The best of those slain were the ones they have killed!” then 
he recited: 


IS 4 94 


AgNi egip 58525 2005 35 
{On the day when (some) faces are brightened and other faces are blackened...} (3: 
106, to the end) 
Someone asked Abu Umamah, “Did you hear it from Allah’s Messenger pl- jale ài lo 
He said, “If I had not heard it once, twice, thrice,” (four times....) till he counted up 
to seven times. “I would not have mentioned it to you.”2 


1 Nasa’‘i # 4103. 
2 Tirmidhi # 3000 (3011), Ibn Majah # 176, Musnad Ahmad 5-256. 
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(He meant that he had heard it very often from the Prophet.) pl- jaleài gho À 
COMMENTARY: The verse that Sayyiduna Abu Umamah «sð s»; recited is in full: 
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{On the day when (some) faces are brightened and other faces are blackened, then as 

for those whose faces are blackened (it will be said to them), “Did you disbelieve 

after your belief? So taste the chastisement because of what you disbelieved.} (3: 106) 
Then ulama (Scholars) say about the heads mentioned in the hadith that they belonged to 
the apostates. Some others say that they be longed to the innovators. But, Sayyiduna Abu 
Umamah «s4i,,2, said that they belonged to the Khawarij. 
{The name of Abu Ghalib dia», was Hazawwar and of Abu Umamah Bahili «s à 2) was 
Sudayy ibn Ajlan, the chief of the Bahilah tribe). 
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BOOK - XVI 
KITAB-UL-HUDUD ILS 
| PRESCRIBED PUNISHMENT 


MEANING OF HADD (PRESCRIBED PUNISHMENT): the word hudud is the plural of the 
word hadd (prescribed punishment). The true meaning of hadd (prescribed punishment) is 
‘forbidden.’ It also stands for ‘obstruction. In Shariah (divine law), hudud are the 
punishments that are prescribed by Allah’s Book and the sun nah of Allah's Messenger äi o 
qlw sate and are defined, too. Examples are punishment for robbery, adultery, drinking wine. 

If the basic meaning of hadd (prescribed punishment) ‘obstruction’ or’ prohibition, is 
remembered then it will be clear why the prescribed punishments are so-called. It is 
because these punishments hinder the creatures from committing sin, for, fear of them 
comes between man and crime. 

Hududullah are also the maharim or a degree of consequently.’ 

It is as Allah, the Exalted, says: 


633 585 15h) 5358 Gls 
{They are the limits of Allah, so do not go near them} (2: 187) 
It must be borne in mind that ‘hudud’ applies in both cases in its basic sense of ‘forbidden’ 


or ‘prohibited’ because marriage and being alone with the maharim is also forbidden and 
prohibited, as is to exceed the decrees or magadir of Shariah. 


DETAILS OF PUNISHMENT: If we look at the law relating to ‘crime and punishment’ in 
Shari'ah (divine law), we find that here are three kinds of punishments in Shari'ah (divine 
law). They are: 

(1) The punishment that are prescribed and defined by Allah but they are 
enforced by the creatures. No outside power, like the ruler or the state, can 
interfere to prescribe them. This kind of punishment is termed by Shari'ah 
(divine law) as Kaffarah (expiation or atonement). Examples of its 
application are expiation for breaking an oath, breaking a prescribed fast in 
Ramadan. 

(2) The punishments that are prescribed by the Book of Allah and the sunnah 
(Prophet’s ploy age at o practice) of Allah's Messenger plus ale at le and are 
defined too (for the defined crimes). While the ruler and the state have the 
right to enforce them, yet no one can enact them. Shari’ah (divine law) 
terms this kind of punishment ‘hadd (prescribed punishment); (Prescribed 
punishments or limits). Examples of their application are punishment for 
robbery, adultery, drinking wine. 


1 relations that cannot marry one another. 
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(3) The book and the sunnah (Prophet's lu yale practice) have not prescribed 
these punishment but they have defined the evil things call for these 
punishments as crimes. The ruler and the state are authorized to prescribe 
the punishment at their discretion according to the circumstances. They 
have the right to enact the law but within the limits prescribed by Shari'ah 
(divine law). This kinds of punishment are termed by Shari’ah (divine law) 
as Ta’zeer (also spelt tazir), or dictionary punishment 


DIFFERENCE BETWEEN HADD (PRESCRIBED PUNISHMENT) & TAZEER: The basic 
difference between hadd (prescribed punishment) and ta’zeer is that the former are 
punishments for violations of rights of Allah. No creature has a say in it. Ta’zeer is a term 
for punishments at the discretion of the creatures. The ruler may even forgive a person who 
. is otherwise liable to receive this punishment. He may, depending on the circumstance and 
wisdom, reduce or increase or even change the punishment. 

_.In short, hadd (prescribed punishment) is defined by Allah and no one is authorized to alter it. 
Ta’zeer is entrusted to the judge or the state. It is because of the lack of its determined 
nature that ta’zeer is not called hadd (prescribed punishment). 

. Qisas is also a creature’s right. He is authorized to forgive the culprit. So, it cannot be called 
hadd (prescribed punishment). 


CHAPTER - I 


SECTION I 
PROPHET’S JUDGEMENT IN A CASE OF ADULTERY! 
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3555. Sayyiduna Abu Hurayrah «s à s»; and Sayyiduna Zayd ibn Khalid as Òl dy 
narrated that two man brought a dispute before Allah Messenger pl- jateàt slo. One of 
them submitted, “Judge between us in accordance with Allah’s Books.” The other 
submitted, “Yes, O Messenger of Allah, judge between us in accordance with the 


` Book of Allah, And, permit me to speak.” He said, “Speak!” So, the man said, “My 
son was hired labourer with this man and committed adultery with his wife I was 


1 Generally zina is translated but sometimes the word fornication is used for the un married, but not 
necessarily. 
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told that my son would be stoned to death. So, I ransomed him with one hundred 
sheep and my female slave. Then, I asked the scholars and they informed me that 
my son was liable to receive one hundred stripes and to be banished for one year 
(because he was an unmarried man) and that this man’s wife was liable to stoning 
to death (being a married woman). Allah’s Messenger pl- jats ài to said, “By Him in 
whose hand is my soul, indeed, I shall judge between you in accordance with the 
Book of Allah. As for your sheep and your female slave they ought to be returned to 
you. Your son will be awarded one hundred lashes and will be exalted for one year 
(if he confesses his son, or there are four witnesses to establish the crime of 
fornication.)” Then he said to Unays «să 2}. “O Unays, go to this man’s wife. If she 
confesses, stone her to death.” She did confess and he stoned her to death.? 
COMMENTARY: The ‘Book of Allah’ does not refer to the noble Quran but to the 
command of Allah. The reason is that the Quran does not have the command of rajm or 
stoning to death mentioned in it. However, it is possible that this incident had taken place 
when the verse of rajm had not been abrogated from the Quran for recital and the words 
Book of Allah in the hadith refer to the Quran itself. 
Imam Shafi 4 «>, contends that banishment for one year is part of hadd (prescribed 
punishment). He says that if an unmarried commits fornication then the punishment is one 
hundred stripes and being exiled for one year. 
Imam Abu Hanifah «>, said that one year’s banishment is not part of hadd (prescribed 
punishment) but part of exigencies at the option of the ruler. 
Some others maintain that in the inception of Islam, this rule applied but was abrogated 
when the verse 2 of surah an-Nur was revealed: 


gis 45 Ble eds aol FI 52026 1515 S151 
{The adulteress and the adulterer scourge each one of the twian a hundred stripes.} 
(24: 2) l 

As for the woman, she confessed and Sayyiduna Unays «s ù s»; stoned her to death. It 
seems that one confession is enough for the prescribed punishment to be imposed, and 
Imam Shafi’l ata>) goes by this. But, Imam Abu Hanifah «>, holds that it is necessary to 
confess four times in four sittings. He says that the confession in this hadith is the same, 
meaning four time. It is authentic and reliable and is clearly borne out by other ahadith. 


UNMARRIED PERSON'S PUNISHMENT 
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3556. Sayyiduna Zayd ibn Khalid «sà +) narrated that he heard the Prophet 4e ài Lo 
es give command about an unmarried“man who commits fornication that he 
should be awarded one hundred lashes and be exiled for one year.? 
COMMENTARY: The word in the text (g-a) (muhsin) is the sensible, adult Muslim who is 
married and had has a sexual relationship with his wife. If an unmarried man (ghayr muhsin) 


1 Bukhari # 6633, Muslim # 25-1697, Tirmidhi # 1433 (1438), Abu Dawud # 4445, Nasa'i # 5410, Ibn 
Majah # 2549, Darimi # 2317, Muwatta Maalik # 6 (Hudud), Musnad Ahmad 4. 115. 
2 Bukhari # 6831. 
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has illicit sex then he is punished as mentioned in this hadith: one hundred stripes and a 
year’s banishment. The punishment of banishment has been explained previously. As for the 
stripes, they should not be hit on the head, face and concealed portions. 


PUNISHMENT AWARDED TO MARRIED PERSON 
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3557. Sayyiduna Umar «s 4 s») narrated: “Surely Allah sent Muhammad with 
the truth and revealed to him the Book, and among that which Allah, the 
Exalted, revealed is the verse of rajm (stoning). So, Allah's Messenger ats ài Jo 
ey had the adulterers stoned to death and, after him, we have stoned them to 
death. And, stoning to death is established as a duty in Allah’s Book, for 
married men and women, who perpetrate adultery once it is proved, or here is 
pregnancy, or a confession.”! 
COMMENTARY: The previous hadith mentioned the punishment imposed on an 
unmarried adulterer or adulteress. This hadith mentions the punishment a married man or 
woman faces when they commit adultery. Here again the word muhsin is used and it has 
been explained previously. 
The verse of stoning to death was found in the Quran but subsequently abrogated for 
recital. The words have been removed but the command is retained. The verse was: 
LSA 56 M5 AN SEV CS AEN ek gee 515 5 15) Seb g bt 
The hadith concludes with the enumeration of three things as essential to establish that 
adultery is committed. They are: 
(1) Witnesses, 
(2) Pregnancy, and 
(3) Confession. 
Pregnancy is proof of illicit sex against an unmarried woman, but this command, too, has 
been rescinded. The requirement of testimony and confession stands. A married person 
who engages in illicit sexual intercourse will be stoned to death only when the crime is 
proved through witnesses or confession of the perpetrator. 


ADULTERERS MUST BE STONED TO DEATH 
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3558. Sayyiduna Ubadah ibn Samit «s i s») narrated that the Prophet ¢lwyate do said, 
“Take from me (the command)! Take from me (the command)! Allah has appointed for 
those women a way! When unmarried people commit adultery, they should be awarded 





1 Bukhari # 6829, Muslim # 15-1691, Tirmidhi # 1432 (1432), Abu Dawud # 4418, Ibn Majah # 2553, 
Darimi # 2322, Muwatta Maalik # 10 (Hudud), Musnad Ahmad 1-40. 
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one hundred stripes and banished for one year. When married people commit adultery 
they should be awarded one hundred stripes and be stoned to death.”! . 
COMMENTARY: This hadith actually explains the verse (4;15); (Aa gia jaiu) (or Allah 
prescribes for them a way} 
Allamah Turpushti šias») said that the Prophet e= jaleãi o made this declaration when hadd 
(prescribed punishment) was prescribed for the (married) adulterer and adulteress. Hence, ‘a 
way’ means the hadd (prescribed punishment) that was not prescribed before that, but the 
command was valid that is prescribed in this versse: 


e% 2 Tl? % T Eza z iao s&s a Leis? 
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{As for those of your women AHO commit ee ihe against them four witness 

from among you, then if they testify, confine them to (their) houses until death 

takes them or Allah appoints for them a way} (4: 15) 
In short, if woman commit illicit sex and their sin is proved through witnesses, then they 
should be confined to their houses till they die, or Allah causes them to have a way, 
meaning, the hadd (prescribed punishment). Hence, when Allah revealed the command of 
hadd (preseriped punishment), the Prophet plwyate ai lo said, “Allah has appointed a way for’ 
women,” meaning the hadd (prescribed punishment). Then, he explained what hadd (prescribed 
punishment) is. 
This hadith prescribes for a married man who commits indecency one hundred stripes and 
stoning to death. The zawahir and some of the sahabah (Prophet’s Companions) pes àl s2) 
and tabi’un sua») abided by it, but the majority of the scholars say that if an adulterer or 
adultererss deserves to be stoned to death then the punishment of one hundred lashes is 
redundant. He will be stoned to death and the other punishments are superfluous. It is 
reported that one man Ma’iz had indulged in illicit sex in spite of being married. The 
prophet pLyate aie did not award him the stripes but only stoned him to death. The same 
thing is known from the hadith about Ghamidiyah which we shall read and the hadith of 
Unays acd, 0 (#3555). 
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1 Muslim # 12-1690, Abu Dawud # 4413, Tirmidhi # 1434 (1439), Ibn Majah # 2550, Darimi # 2327, 
Musnad Ahmad 5-313. 
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3559. Sayyiduna Abdullah ibn Umar «sä»; narrated that some Jews came to Allah’s 
Messenger wy 4¢ à o and stated that one of their (married) man and (married) 
woman had committed adultery. He asked them what the Torah said about stoning 
to death and they said that they ought to disgrace them and to give them stripes. 
But, Abdullah ibn Salaam «sà»; (who was there) interjected, “You lie. It says that 
they should be stoned to death. Bring the Torah.” (I shall show you the command.) 
They (brought it and) placed it open. One of them put his hand on the verse of rajm 
and recited what preceded it and what followed it. Abdullah ibn Salaam +s ài 2) 
instructed him to lift his hand from there. He did so and the verse of stoning was 
disclosed. They said, “O Muhammad, he has spoken the truth. The verse of stoning 
is there in it.” Then, the prophet pisate ài Lo commended (accordingly) about both of 
them. They were stoned to death. According to another version: He (Abdullah ibn 
Salaam) «à >»; said to the man, “Remove your hand.” So he lifted it up and as he 
did so, the verse of rajm wa» clearly (disclosed) in it. The man then conceded, “O 
Muhammad, there is the verse of stoning in it, but we have been keep it 
undisclosed among ourselves.” He then gave orders about them (that they should 
be stoned to death) and they were stoned to death. ! 
COMMENTARY: Abdullah ibn Salaam «+ 4.2, was a Jew previously but when Allah 
guided him, he become a Muslim. He was a front ranking scholar among the Jews. He had 
abundant knowledge of the Torah. 
The Jew who had put his hand on the verse of rajm in the Torah was Abdullah ibn Suriya. 
The punishment of rajm is awarded to married adulterers who are Muslim: Here, they 
were not Muslims, but the punishment was awarded to them according to their Book, the 
Torah, which also did not make it binding for it to be awarded only to married people. The 
Prophet lw yate die began to follow the Quran when the command was revealed in it and 
the command of the Torah was abrogated. 
Moreover, Imam Shafi'I àas>; des not apply the word muhsin (married) only to Muslims: 
Any married man, Muslim or not Muslim, is liable to rajm if he commits fornication. Imam 
Abu Yusuf ata», also says the same thing. He is among the Hanafis. 
One should not doubt that the Prophet plwa\e41,..0 merely relied on the testimony of the 
Jews which is not worth while. It is not necessary that he did not have the confession of the 
accused for, he may have had the testimony of four Muslim too. 
The book Mirgat of Mulla Ali Qari may be seen. Here, we have merely presented a 
synopsis from it. 
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1 Bukhari # 6841, Muslim # 26. 1699, Abu Dawud # 4446, Darimi # 2321, Muwatta Maalik # 1 
(Hudud), Musnad Ahmad 2-5. 
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3560. Sayyiduna Abu Hurayrah «4,2, narrated that a man came to the Prophet ài 
esae when he was in the mosque (Masjid Nabawi). He called, “O Messenger of 
Allah, I have committed fornication. The Prophet 1- jate ài o turned (his face) away 
from him. He came to where he had turned his face and standing opposite to him, 
repeated, “I have committed fornication.” The Prophet pl- jals ài Lo turned away from 
him. When he testified (against himself) four times, the Prophet pl- jas äi 4o called 
him (closer) and asked him, “Are you mad?” He said, “No!” He asked, “Are you 
married?” He said, “Yes, O Messenger of Allah,” He said, “Take him away and 
stone him to death.” | 
Ibn Shihab (a sub narrator) said that he who had heard from Jabir ibn Abdullah „v; 
asà said that he said, “We stoned him in Madinah. As the stones hurt him, he run 
away. But, we caught up with him in the harrah and stoned him to death.” 
According to another version in Bukhari, Jabir «s à v, said that after his saying, 
“Yes!” the prophet pljas ži Lo ordered that he should be stoned to death. He was - 
stoned at al-musallla (the place of salah (prayer) of Eed). When the stones struck 
him he fled, but he was nabbed and stoned to death. The Prophet pv ale ài gho 
prescribed him highly and offered his funeral salah (prayer). (Or, the words mean 
that he prayed for him).1 
COMMENTARY::. The man confessed four times, each time from a different direction. In 
other words, they were four testimonies in four different sittings. Inam Abu Hanifah dita, 
has deduced from it that for adultery to be established, the accused must make four 
confessions in four sittings. This according to him, is a condition. 
The Prophet plejade č o asked him whether he was mad. He meant that to sane person 
would pave a way for his own stoning to death. He should have, rather, made a repentance 
to Allah and sought His forgiveness, and made a resolve never to commit sin again. 
Nawawi «¢ 4.2, said that the Prophet sluy ale à o intended to make it certain because 
generally no one so readily confesses to his sins and no one insists on that knowing that the 
punishment for it is death. Rather, a person finds it safe to get deliverance through 
repentance and have his sins forgiven. 
It also shows that legal avenues must not be left unexplored to allow benefit of doubt to 
every Muslim. If a Muslim’s life may be saved lawfully, then that must be done. 
Further, if a mad man says that he has committed adultery then he must not be believed. 
Also, he must not be exposed to hadd (prescribed punishment). 


a 


So 


1 Bukhari # 5270, Muslim # 1601691, Bukhari # 5271. (Second version) # 6820. 
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Imam Nawawi 4'«-, also said that the ruler must also investigate if all the conditions are 
fulfilled before imposing the hadd (prescribed punishment), for example, the accused must be 
a married person to be subject to hadd (prescribed punishment). It is the same if he makes a 
confession himself or witnesses testify against him. It may be presumed from the Prophet 
plu jale iil lao words that if such a person retracts his confession then he must be forgiven and 
the hadd (prescribed punishment) for adultery must be withdrawn. 

Ibn Hammam å>) said that when a man is stoned to death, he must be made to stand and 
face the stoning. He must not be made to hang on something or be suspended in the air. A ` 
woman who is stoned must be made to sit down and it is better if she is made to stand in a 
ditch and buried up to her chest so that her body is not bared. The Prophet w steed gue had 
a ditch dug for ghamidiyh. 

The ruling is that if a person who is being stoned to death runs away during the stoning then 
this person must not be chased if it is a punishment on voluntary confession. If the indecency 
is established through witnesses then the person must be chased and stoned to death. 
Nawawi 4ta>, said about being stoned at al-Musalla that it was the place where funeral salah 
(prayer) used to be offered (not eed as in the text). This is corroborated by another version. 
Bukhari «a.» and others say that’if the place where the funeral salah (prayer) is offered or 
the eed salah (prayer) is offered is not designated as a mosque, then it will not come under 
the purview of rules applicable to mosques. However, generally the place where funeral 
salah (prayer) or eed salah (prayer) is offered attracts the same commands as apply to 
mosques. This means that blood must not be shed there, and it should be sanctified; Hence, 
the fornicator must not be stoned to death at these places meaning mosques. 

HADD (PRESCRIBED PUNISHMENT) & TA’ZEER MUST NOT BE IMPOSED IN 
MOSQUES: Ibn Hammam a>) said that neither hadd (prescribed punishment) nor ta’zeer 
must be enforced on any one, in the mosques. All the ulama (Scholars) are unanimous 
about it. It is based on the saying of the a hade ăi o. 
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[Preserve your mosques from your children, your madmen, raising of your voices, 
Your trading (buying and selling) and enforcing your hudud. On Friday, let there be 
incense in your mosques and make places of ablution at their gates.] 


DO NOT PUNISH BEFORE PROBING. 
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3561. Sayyiduna Ibn Abbas. «s à .») narrated that when (Sayyiduna) Ma’‘iz ibn 
Maalik «s äi 2; came to the Prophet pl- jale ài sho (and submitted, “I have committed 
adultery,”) he asked, “Perhaps, you merely kissed (her), or touched (her) with 
sexual intent, or looked (at her)?” But, he submitted, “No, O Messenger of Alalh!” 
So, he asked, “Did you have sexual intercourse with her?” He asked this question 
directly not by allusion. He confirmed, “Yes!” At that, he commended that he 
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(Ma’iz) should be stoned to death. 
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3562. Sayyiduna Buraydah «s á „2; narrated (Sayyiduna) Ma’iz ibn Maalik as 4,2, 
came to the Prophet ples o and submitted, “O Messenger of Allah, purify me!” 
(He meant that he should be punished in order to have his sin erased.) He said, 
“How Sad! Go away! Seek Allah’s forgiveness and repent to Him!” 
He narrated further that he went away but not far and came back only to repeat, “O 
Messenger of Allah, purify me!’ The prophet pl- jas àl le said (to him) like what he 
had said before, till when it happened (like that) the fourth time, Allah’s Messenger 
giv sacle dil be said to him, “Of what shall I purify you?” He submitted, “Of adultery.” 
(by imposing hadd (prescribed punishment) over me). Allah’s Messenger pl- jade än Le 
asked (his sahabah)«+ ai»). “Is he mad?” He was told, “He is not insane.” He asked, 


1 Bukhari # 6824, Abu Dawud # 4427. 
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“Has he drunk wine?” A man got up and sniffed at his breath but perceived not the 
smell of wine. l 
So, he asked, him, “Have you committed adultery. He said, “Yes!” So, he gave a 
command about him and he was stoned to death. 
After two or three days, Allah’s Messenger pi~) ade à o came and said, “Seek 
forgiveness for Ma’iz ibn Maalik. He has made so much repentance that if it were 
divide among an ummah, it would suffice them all.” 
Later, a woman of Ghamid of the tribe Azd came to him and submitted, “O Allah’s 
. Messenger, purify me.” He said, ‘Pity on you! Go back and seek Allah’s forgiveness 
and repent to him.” She asked, “would you like to send me back as you did send 
back Ma’iz ibn Maalik (while I am) a woman who is pregnant through adultery?” 
(There is no possibility of a denial any more) He asked, “You?” She Said, “Yes!” He 
said to her, “wait till you give birth to what you carry in your womb.” 
The narrator went on: An Ansar took responsibility for her till she had given 
birth to a child. Then, he went to the prophet ¢lo)4¢4.+ and informed him that 
the woman of Ghamid had delivered a child. He said, “We shall not stone her 
and so leave her child without any one to suckle it.” Thereupon another of the 
Ansar got up and submitted, “O Prophet of Allah. I take responsibility for the 
child’s suckling.” 
The narrator added: He had her stoned to death. 
According to another version: He instructed her to go and wait till she gave birth to 
the child when she did (and came to him), he instructed her to go and suckle the 
child and wait till she had weaned it. When she had done that, she came with the 
child holding a slice of bread in its hand and she submitted, “I have weaned this 
child, O Prophet of Allah, and he has eaten food.” He handed over the child to one 
of the Muslims. He gave an order about her and she was put in a pit up to her chest. 
Then he instructed the people (to stone her) and they stoned her. Khalid ibn walid 
asd.» , stepped forward with a stone that he flung at her head. Blood from it flew 
on his face, so he cursed her the Prophet pl- jale äi 1o said, “Be calm, O Khalid! By 
Him in whose hand is my soul! She has repented so much that if he who charges an 
unjust tax repents in like manner then he would be forgiven.” 
Then he gave an order about her and the funeral salah (prayer) was offered over 
her. Then she was buried.! 
(the passive voice is as per the urdu translation.) 
COMMENTARY: Certainly, the repentant of Ma’iz «så s»; was such that the prophet àl suo 
giv yake spoke highly of his good fortune and excellence. It brought a forgiveness and mercy 
that covered a very large sanction of Allah’s creation. 
The enforcement of hadd (prescribed punishment) is called tawbah (repentance) because like 
repentance, it also washes off all sins. 
Ibn Maalik sta», deduces from the hadith that a pregnant woman should not be awarded 
the hadd (prescribed punishment) Prescribed punishment) till she gives birth to her child. In 
this way an innocent life will not be taken away. She should also be given respite till her 
child is weaned and is no more dependant on her if there is someone to look after the child. 
This is also the contention of Imam Abu Hanifah. aa»). 


1 Muslim # 22, 23-1695, Abu Dawud # 4442, Musnad Ahmad 5-348, Darimi # 2324. 
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The hadith is evidence that to charge unjust tax and other levies are very sinful. ve is like 
snatching someone’s property. 

The word at the end of the hadith is salla (he offered salah (prayer) - (de) in sahih Muslim 
from all the narrators. This means that the Prophet et- jade it Le offered the funeral salah 
(prayer) over the woman. However, in the view of Tabari and in the versions of Ibn Abu 
Shayban and Abu Dawud the word is sulli (1+) - in the passive voice) to imply that while 
the others offered the funeral salah (prayer), Allah's Messenger plu yale ate did not offer it. 
Indeed, the version of Abu Dawud states very clearly that he did not offer it (gle Jue!) but 
instructed the people to offer it. This is why the imams differ on whether funeral salah 
(prayer) is offered over one who is stoned. Imam Maalik 44>, regards it to be makruh 
(disapproved). 

Imam Ahmad says that the ruler and dignitaries must not offer it but nee common people 
may offer the funeral salah (prayer) over such a person. 

Imam shafi’I 44>) and Imam Abu Hanifah di a> » hold this person’s funeral salah (prayer) 
should be offered as, in fact, of every such person who recites the kalimah, even if he was a 
sinner and indecent, and the hadd (prescribed punishment) was enforced on him. 

According to another report, Imam Ahmad also gave the same opinion: 

Qadi Iyad s+, also outlined the two forms of the word salla and sulli (active and . 
passive voice) in different books. He says that it is more proper that the word is in the 
active voice salla, If read with the preceding (Wp œ) (then he gave a command 
concerning her). This means that he instructed them to give her body a bath and to 
enshroud it and to bring it to the place of the funeral salah (prayer). This is upheld by 
the words in sahih Muslim € 64. 1696): 
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{..:then the Prophet pronounced judgment about her and her clothes were tied 
around her and he commanded and she was stoned to death. He then offered the — 
funeral salah (prayer) over her. Umar «4i,,2, submitted to him, “O Prophet of Allah 
you offer salah (prayer) over her while she had committed fornication...”} 
It is stated explicitly in this hadith that the prophet ployate a de did offer the funeral salah 
(prayer) of this woman. 
Qadi Iyad has made it clear too ‘that though Muslim has not mentioned the Prophet's ade äi go 
ey offering the funeral salah (prayer) over Ma’iz ib Maalik é#«>) Bukhari has mentioned it. 
The Question arises that since most of the versions of Muslim has the active voice of 
the word (4) (salla), why do the authentic copies of Mishkat use the passive voice of 
this word (,1+) (sulli)? He (the compiler) ought to have preferred the active voice 
because the positive is always chosen over the negative. But, since some reliable texts 
had the passive voice and there was a difference of opinion whether the funeral salah 
(prayer) was offered by the Prophet «sài s»; or not, the compiler of mishkat opted for the 
passive voice because it allows for both options. But, we must go by the majority and 
use the active voice to state that: 

{The prophet pl- sadeài lo did offer the funeral salah (prayer) over her.} 


DEDUCTION: This hadith proves that hadd (prescribed punishment) (prescribed 
punishment) wipes out the sin for which it is imposed. In the hereafter t his person who is 
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punished will not be questioned about the sin for which he is punished. | 

. APPARENT DIFFERENCE: Finally, Nawawi å a>) has pointed out that of the two 
versions, the second makes it very clear that the woman had weaned thé child before she 
was stoned to death. However, the first implies that she was punished when the Ansar 
man offered to shoulder responsibility for the suckling of the child. This may be explained 
by suggesting that even in the first version, it does not specify that the child was not 
weaned. The responsibility that the Ansar had taken to suckle the ‘child was a figurative 
way of caring for it, because the child was an infant after all. He took responsibility to raise 
and nurture the child. 


PUNISHMENT GIVEN TO INDECENT SLAVE GIRL 
sU cii sasi iai 2.55 sissen jadi dass SBE gloss (onr) 
z Dgs 2 $o 1y Ys Sa uiii 255 ao é uis og Yii uidi 


(ade gåta) ig ene 3) 5 (gah Gy 
3563. Sayyiduna Abu Hurayrah «+ 4,») narrated that he heard the Prophet ajs ài e 
wy say, “when the female slave of any of you commits adultery and it is obvious 
(that she had done so), he must impose the had (prescribed punishment) on her of 
flogging. But, he must not disgrace her. When she commits adultery again, he must 
impose the hadd (prescribed punishment) on her of flogging. But, he must not 
disgrace her. Then, when she commits adultery a third time and it is obvious (that 
she has done so), he must sell her, even if only for a string of hair (meaning, the 
most insignificant thing). 
COMMENTARY: The hadd (prescribed punishment) that the master must impose on his 
earning female slave is to give her fifty stripes. The hadd (prescribed punishment) of 
male and female slave is half of that of free man. Moreover stoning to death is not 
prescribed for them. 
Imam Shafi «a>, says on the basis of this hadith that a master may carry on and execute 
the hadd (prescribed punishment) himself. 
The Hanafis, however, say that this is not allowed. They say that the hadith makes him 
responsible to present her to the ruler that he might impose the hadd (prescribed punishment). 
Once the female slave is awarded the punishment, she must not be taunted and disgraced. 
The hadd (prescribed punishment) wipes off her sins. This command is not only for female 
slave but also for the free woman, etc. since female slave are generally prone insults on 
sight faults, therefore this hadith mentions them particularly. 
As for selling his erring female slave, he may sell her after imposing the hadd (prescribed 
punishment) on her, or without imposing it. However, the words of the hadith seem to 
suggest that he should dispose of her before imposing on her the hadd (prescribed punishment). 
Imam Nawawi dla») points out that the hadith discourage living with sinners and indecent 
people. He said that it is mustahab (desirable) to sell a female slave to this nature, but the 
Zawahir scholars say that it is wajib (obligatory) to part with her. 
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1 Bukhari # 2234, Muslim # 3-1703, Tirmidhi # 1433 (1433) Abu Dawud # 4470, Ibn Majah 2565, 
Darimi # 2326, Muwatta Maalik # 14 (Hudud), Musnad Ahmad 2-249, (Tirmidhi has it is notes to 
hadith 1433 (14387) 2-376. 
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ABOUT THE HADD (PRESCRIBED PUNISHMENT) ON THE SICK 
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3564. Sayyiduna Ali «s à»; said, “O you people! Do enforce the hadd (prescribed 
punishment) on your (male and female) slaves (if they perpetrate adultery or 
fornication, fifty stripes), the married among them ọr the unmarried. Indeed, a. 
female slave belonging to Allah's Messenger plujal ăi o had committed fornication. 
So, he commanded me to impose the hadd (prescribed punishment) (of lashes) on 
her. But, behold! She had given birth to a child recently. That caused me 
apprehension that if I whipped her then I might kill her Hence. I spoke of that with 
the noble prophet pl- jaisăi „Lo and he agreed, saying. “You did well!”! 
According to another version: He said, “Let her alone till her blood stops to flow. 
Then impose the hadd (prescribed punishment) on her. And impose the prescribed 
punishment on your slave (male and female).”? 
COMM"™NTARY: According to this hadith a woman experiencing post -birth bleeding 
must be given respite from punishment till she stop bleeding. This is a kind of sickness and 
a sick person is not punished till he recovers. 
Ibn Hamam «s ð»; says that if a sick married person has committed fornication and is 
liable to stoning to death then he should be given that punishment during his sickness. If 
he is unmarried and has committed adultery and is liable to be lashed then he should not 
be awarded the lashes is his sickness but the punishment should be deferred till he 
recovers. However, if he suffers such an illness from which he might not recover or is 
infirm and feeble, then Imam Abu Hanifah ä 4>; and Imam Shafi'I å a>; say that the 
punishment must be carried out to fulfil the requirements of law by getting a branch of the 
date palm tree that has one hundred small twigs. He should be hit with that branch once in 
such a way that each of its one hundred twigs touches his body. It is necessary to use a 
wide, stretched out branch. 
Moreover, the flogging should not be carried out in severe summer or in harsh winter. It 
should be enforced in a moderate climate (see hadith # 3574 about a sick punishment). 
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1 Muslim # 1705. 
2 Abu Dawud # 4473, Tirmidhi # 1441, Musnad Ahmad 1-156. 
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3565. Sayyiduna Abu Hurayrah «s ð s»; narrated: Ma’iz Aslami « 4) .») came to 
Allah’s Messenger pL-)4¢ dle and submitted that he had commit adultery, but he 
turned away from him. He came over to the other side and submitted, “I have 
committed adultery.” But he turned away from him. He came over again and 
submitted. “O Messenger of Allah, I have committed adultery.” When he repeated 
it the fourth time, he gave an order about him and he was taken to Harrah and was 
being stoned, when he felt the pair the stones caused, he fled till he come to a man 
who had the jawbone of a camel (in his hand). He struck him with it and (other) 
people (also resumed to) hit him till he died. They reported that to Allah’s 
Messenger ply 416 ii Jo saying, “He fled on feeling the pain of the stones and the 
sense of death.” He said, “Why did you not spare him?” 
According to another version: He said, “why did you not spare him? He might have 
made a repentance and gained pardon from Allah.” 
COMMENTARY: The final words mean that he could have repented and Allah would 
have relented to him. 
According to this hadith if any one confesses having committed a sin but retracts his 
confession or says that he had lied or says that he takes back his confession, then the 
prescribed punishment of hadd (prescribed punishment) will become invalid. If he does the 
same thing while he is being punished then the remaining portion of the punishment will 
be waived. Some authorities say, however, that hadd (prescribed punishment) will not be 
waived nor become invalid. 
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3566. Sayyiduna Ibn Abbas «+ 4 .») narrated that the Prophet ivy ate à Jo asked 
(Sayyiduna) Ma’iz ibn Maalik «sä s», “Is what is conveyed to me about you true?” 
He asked, “And what has been conveyed to you about me?” He said, It has been 
conveyed to me that you have had sexual intercourse wit h the slave girl belonging 
to so and so people.” He said, “Yes” and he admitted it four times (in four meetings) 
so, he ordered that he should be s toned to death. And he was stoned to death. 

COMMENTARY: The compiler of the Masabih has placed this hadith here in Section II 

though it ought to have been placed in Section I. 

There is no contradiction between this hadith and the previous ahadith on this subject. 

Here, the mian subject is mentioned briefly and the initial confession of Ma'iz «eð»; is not 


1 Tirmidhi # 1438 (1433), Ibn Majah # 2554, Musnad Ahmad 2-150. (See also hadith # 3561, 3562). 
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- mentioned. It is very much likely that the prophet pls jale ài Lo had known of Ma'iz’ ssàls?; 
guilt beforehand and had him admit it in the manner mentioned in the other ahadith (# 
3561, 3562, 3565). He had him do that four times in four positions. 


CONCEAL FAULTS OF OTHER PEOPLE 
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3567. Sayyiduna Yazid ibn Nu’aym «>, reported on the authority of his father, that 
Ma'iz «s ùi >») came to the prophet lysate dio and confessed before him four times 
(in four positiuns to having perpetrated illicit sexual intercourse). So he ordered 
that he should be stoned to death. (That was done) And he said to Hazzal. «si oe ) 
“Had you covered him with our garment, that would have been better for you.” 
(meaning, if you had concealed his sin of extra marital sex). 
Ibn Munkadir t..>) (a narrator of this hadith) said that it was Sayyidah Hazzal ES 
«$ who had induced Ma’iz «s à»; to go to the Seppet e sade ài ho and disclose to 
him what'he had perpetrated.1 
COMMENTARY: Sayyiduna Hazzal arä e») had a jemale slave by the name of Fatimah 4,,2) 
ae whom he had set free. Mu’iz «+4,» had illicit sex with Fatimah acai... When Hazzal 4i,,2, 
ae learnt of it, he induced Ma’iz «+4i,.2, to disclose his affair to the Prophet elu yale, Lo, This is 
the reason the prophet pls jade ài 4o advised Hazzal «i.» that it would have been better for 
him not to disclose the sin of Ma’iz «+d,» “Allah would have concealed your faults.” 
(In this regard the hadith of Ibn Umar «s à s2) may be borne in mind: “A Muslim is a 
brother of another Muslim... and whoever conceals (faults of) a Muslim, Allah will conceal 
(his faults for) him on the day of resurrection.” )? 
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3568. Sayyiduna Amr ibn Shu’ayb «>, reported from his father, Shuayb #4, that 
his grandfather, Abdullah ibn Amr ibn Aas «sà», narrated that Allah’s Messenger 
glwy dle ait lo said “Forgive the enforcement of the prescribed punishment amongst 


yourselves (before I learn of them). If I learn of any crime calling for the prescribed 
punishment then it become wajib (obligatory) (to enforce it).”3 


COMMENTARY: The people are advised to forgive each other and avert their punishment. 


1 Abu Dawud # 4378. 

2 Bukhari # 2442, Muslim # 58-2580, Tirmidhi # 1426, Abu Dawud # 4893, Musnad Ahmad 2-68. 
(This book hadith # 4958) 

3 Abu Dawud # 4376, Nasai $ 4885. 
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They are urged to be kind and not to bring cases against each other before rulers. Once it . 
comes to the ruler then it is not allowed to him to forgive the accused and he must enforce 
the punishment. 

The master of a slave may not enforce the hadd (prescribed punishment) on his slave himself 
nor is it proper for him to bring him to the ruler. Rather, he must forgive him. 

Moreover, the advice to forgive is not a command of a wajib (obligatory) nature but is a 
mustahab (desirable) (recommended) course. 


OVERLOOK THE MISTAKES OF THE RESPECTABLE 
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3569. Sayyiduna Ayshah 4s ù s») narrated that the Prophet phj ads ài Jo said, 
“Overlook the mistake of the people of Aierimehoi, but not such acts as invite the 
prescribed punishment (on them).”1 

COMMENTARY: If they commit a sin by mistake or fall into an error adi an 
unexpectedly then they must be forgiven. They should not be disgraced by subjecting them 
to punishment whether their slip or sin concerns rights of Allah or rights of fellow men. Of 
course, it Is not allowed to forgive them such sins as make them liable to the hadd 
(prescribed punishment), whether they concern rights of Allah or rights of human beings. 
This command is directed to all people. Moreover, it is of the nature of mustahab (desirable). 


BENEFIT OF DOUBT BE GIVEN TO THE ACCUSED 
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3570. Sayyidah Ayshah sà s»; narrated that Allah's Mssenger gl. jaleai to said, “As 
for as you possibly can, preserve the Muslims from the imposition of the prescribed 
punishment. If there is any possibility of escape for a person then let him go, for it 
is better for a ruler or judge to err in forgiving then to err in punishing.”? 
- COMMENTARY: These words are addressed primarily to the rulers. They should give 
benefit of doubt to the accused and to their best to ward off the punishment from him. In 
fact, they must encourage the accused to present an excuse, like asking him if he is mad. 
Examples are found in the case of Ma'iz «sà s»; whom the prophet pl- jate ài Lo prompted a 
number of possibilities. 
As for a ruler or judge making a mistake, this does impair the judgement. However, if the 
mistake is in favour of the accused then a Muslim’s life is saved and his honour protected. 
Hence this mistake is better than committing one which plays with his life. 
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1 Abu Dawud # 4375, Musnad Ahmad 6. 181. 
2 Tirmidhi # 1424. 
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3571. Sayyiduna Wa’il ibn Hujr «sä», narrated that, in the time of Prophet aleà Lo 
r3, a woman was compelled (to submit to a man’s evil desire against her will. He 
a. solved her of punishment, but imposed the hadd (prescribed punishment) on the 
man who had raped her. The narrator did not say any thing about whether the 
Prophet pl- sats äi Lo made a dower payable to the woman (by the man).! 
COMMENTARY: If the narrator did not mention it, it does not fellow that a dower was not 
paid. Other ahadith do confirm that it is wajib (obligatory) to pay the mahr (dower) to 
women who are forced to submit to a man’s evil desire against her will. The word mahr is 
actually used uqr? (,4) which is a penalty payable to a woman who is subjected to illicit 
sexual intercourse. The amount is calculated according to what dower would have been 
wajib (obligatory) in a lawful relationship of marriage. 
It is stated in fatawa Alamgiri that uqr is mahr mithl (proper dower). In other words, the rapist 
must be made to pay to the woman the amount equal to the dower proper to her status. 
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3572. Sayyiduna Waʻil ibn Hujr «sà»; narrated that, in the time of the Prophet à! e 
risie, a woman went out to go and offer the salah (prayer). On the way, a man met 
her and putting a sheet of cloth over her, (molested her and) had his desire fulfilled 
with her. She shouted and he fled. A group of the mujahirs passed by. She told 
them that the man had done wrong to her. They got hold of him and took him to 
Allah’s Messenger pl-j4ts à Lo who instruct ed the woman to go away, “Allah has 
forgiven you.” And, he said about the man who had raped her. “Stone him to 
death.’ Then he said, “He has repented so much (by enduring the hadd (prescribed 
punishment)) that if the inhabitants of Madinah had repented in this way, their 
repentance would have been accepted from them.”3 
COMMENTARY: The concluding words mean that the man endured punishment for his 
crime and thereby made a repentance. If that repentance was shared by the people of 
Madinah then not only would their repentance have been accepted but also its reward 
would have sufficed all of them. The prophet pjate ăi slo made clear through these words 
that the man had committed a heinous crime but the punishment had purified him of his 
sin and he was forgiven. 


1 Tirmidhi # 1453 (1458) Musnad Ahmad 4. 318. 
2 In such cases the word used is uqr (not mahr which is a dower. 
3 Tirmidhi # 1459, (slightly additional), Abu Dawud # 4379. 
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DUAL PUNISHMENT 
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3573. Sayyiduna Jabir «s,,2, narrated that a man had illicit sexual intercourse with 
a woman, so the prophet laa J6 gave command about him. He was awarded to 
stripes. Later, he was told that the man was married, so he gave command and the 
man was stoned to death.1 
COMMENTARY: This hadith shows that a ruler must amend his command when he learns 
that a culprit has been given a lighter punishment instead of what he ought to have been given. 


HADD (PRESCRIBED PUNISHMENT) ON A SICK CULPRIT 
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3574. Sayyiduna Sa’eed ibn Sa’d ibn Ubadah «sài», reported that Sa'd ibn Ubadah 
as di.) took to the Prophet pjate ăi le, from his neighbourhood on incompletely 
built, sick man (having no hopes of recovery). He was found having illicit sexual 
intercourse with a female slave of the neighbourhood. The Prophet pl jate ài Lo said, 
“Get for him a branch of a palm tree that has one hundred twigs. Then strike him 
with the branch once.”2 
The Majahj has transmitted a similar hadith.$ 
COMMENTARY: The prophet pl- jate äi o said that the man should be struck once with the 
branch. The strike was to be such as to cause every thing to hit his person. 
Previously, we have touched on this subject (hadith # 3564) 
The ruler is bound to consider all aspects of the case when he passes the judgement. 
HOMOSEXUALITY 
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3575. Sayyiduna Ikrima reported from (Sayyiduna) Ibn Abbas «+4,» that Allah’s 
Messenger pl- jale ăi le said, “If you see anyone do the deed done by the people of 
Lut Jut then kill the doer and the one to whom it is done.”4 
COMMENTARY: It is stated in sharh us sunnah (Prophet's lyase ai. o practice) that the ulama 
(Scholars) differ on the issue of hadd (prescribed punishment) enforced on a homosexual. 


1 Abu Dawud # 4438. 

2 Sharh us sunnah (Prophet's piu aed lo practice). 

3 Ibn Majah # 2574, Musnad Ahmad 5-222. 

4 Tirmidhi # 1456 (1461), Abu Dawud # 4462, Ibn Majah # 2561, Musnad Ahmad 1-300. 
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Imam Shafi’l dia) gave two verdicts. His stronger verdict, and the verdicts of Imam Abu 
Yusuf a>; and Imam Muhammad 4ta>), is that the hadd (prescribed punishment) of the doer 
is that.of the fornicator of adulterer. If he is married then he should be stoned to death. If he 
is not married then he should be given one hundred stripes and banished for one year. The 
same punishment applies to a lesbian. 

Others say that the doer must be stoned to death in any case, married or unmarried. Imam 
Maalik åw; and Imam Ahmad àa, hold the same opinion. 

The second verdict of Imam Shafi’I «4», is that both the doer and one who get it done 
should be killed. This is as the obvious meaning of this hadith. 

As for how they should be killed, some authorities say that they must be crushed under a 
falling house to die under its debris. Others say that they must be crushed under a falling house 
to die under its debris. Others say that they must be thrown down from a mountain peak. 
Imam Abu Hanifah «>, said that their punishment should be at the ruler’s discretion. If it 
has become their habit, then he may, if he wishes; kill them. He may beat them or he may 
imprison them. 


COMMITTING UNNATURAL ACT WITH ANIMALS 
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3576. Sayyiduna Ibn Abbas «sà» narrated that Allah's Messenger said, “If any one has 
sexual intercourse with an animal, kill him and kill the animal with him.” Ibn Abbas 
as à g2) Was asked, ‘what wrong does the animal do?” He said, ‘I had heard nothing 
about it from Allah’s Messenger pl- jale ãi o. I suppose that he did not like that its flesh 
may be eaten or any benefit be derived from it once this act is done to it.” 
COMMENTARY: The words of the hadith ‘kill him’ do not mean that he should be killed 
in fact. Rather, he must be thrashed severely. 
As for killing the animal, some people imagine that if the animal is spared, it might 
conceive from the man’s sperm and a deformed animal might be born having some human 
features. So, to avert that, the animal must be put to death. Or, the living animal might 
cause embracement to its owner before other people. 
It is stated in Sharh Mazhar that the four imams agree that the savage, sadistic man who 
has perpetrated an unnatural act with an animal must not be killed, but he must be 
awarded some discretionary punishment. As for this hadith, it strongly condemns the 
brutal act of the sadistic man. . 
Where the animal is concerned, some scholars hold that an animal whose flesh is eaten and 
has been subjected to the unnatural act. Must be killed. If its meat is not eaten, then both 
options are open. We abide by the apparent meaning of this hadith, then it may be killed, If 
it is not the desire to eat its flesh and it is not lawful then it is forbidden to slaughter it and 
hence it must not be killed. 


1 Tirmidhi # 1460, Abu Dawud 4464, Ibn Majah # 2561, Musnad Ahmad 1-300. 
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3577. Sayyiduna Jabirt «sà >, narrated that Allah's Messenger glu yale ai Lo sàid, . 
“That which I fear most for my ummah is that they might do what the people 
of Lut eXJiate did.”! 
COMMENTARY: He feared that his people might succumb to sexual desires and become 
agitated. Because of that, they might began to do the unnatural act. This is a very dirty and 
greatly unlawful deed. If they do it, then they will face a very grave punishment. 


SEPARATE PUNISHMENT FOR ADULTERY AND FOR FALSE ACCUSATION - 


4 wha 


55 Sf SC ches ache aby Js shit Std gf Ss 23 G2 VS I Us ol yé5 (rova) 


A Sper sls ENCA EE LEEA CEEE pe 


(251s gob olyo) 45 3H Ss 585 
3578. Sayyiduna Ibn Abbas «+4),.2) narrated that a man of Banu Bakr ibn Layth came 
to the Prophet pL»; ale a lo and asserted that he had committed adultery with a 
woman four times.” 
So, he awarded one hundred lashes to him because he was unmarried. Then he 
asked him to bring witnesses against the woman, but she declared, “He lies, by 
Allah. O Messenger of Allah.” So, he had him get the hadd (prescribed punishment) 
(prescribed lashes) for falsehood.’ 
COMMENTARY: The man was punished on the basis of his own confession that he had 
committed adultery. But, he also accused a woman with whom he claimed to have had 
sexual intercourse. So, the Prophet pl- jale à 2 asked him to produce witnesses against her. ' 
He could not do that, so the woman took oath that he was a liar. She established in that 
- way that he had accused her falsely. Hence, the Prophet el- jateàl o ordered that he should 
be given eighty lashes for calumny. 


PUNISHMENT TO THOSE WHO CAST SLANDER ON SAYYIDAH AYSHAH säl) 
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3579. Sayyidah Ayshah ws à >»; narrated: when my acquital was revealed (through 
verses of the Quran establishing my innocence) the Prophet oly 416 di Jo ascended 


the pulpit and mentioned that (in a sermon). When he came down from the pulpit, 
he gave command about the two men and the woman. So, they were awarded the 


1 Tirmidhi # 1462, Ibn Majah # 2563, Musnad Ahmad # 15095. 
2 at four places. Elsewhere it is that he asserted four times that he committed adultery. 
3 Abu Dawud # 4467. 
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hadd (prescribed punishment) (for calumny). 
COMMENTARY: Some people had accused Sayyidah Ayshah ‘ge 4! ,», of committing 
fornication (we seek refuge in Allah from such thought). In fact, the Prophet plu jatedi le had 
also begun to have some doubts. But, Allah revealed verses exonerating her. This proved 
that the accusations were part of a conspiracy to malign her, and some people were 
involved in it, Her innocence was established in the verses of surah an-Nur. The Prophet 
elu yale die declared that from the pulpit, and, on alighting from it, he passed judgement 
against the slanders the hadd (prescribed punishment) qadhaf (+45) which is eighty stripes. 
The conspirators included two men, Mistah «sài s2; and Hassan ibn Thabit «sä»; and one 
woman, Hammah bint Jahsh who was the most mischievous of all. Fach of them was given 
eighty stripes. 
Here we reproduce hadith (# 3191) from Tirmidhi concerning the enter case of ifk (Slander). 
Sayyidah Ayshah narrated: when whatever was said about me and I was unaware of it, 
Allah's Messenger gl~ sads ài Lo got up to address the people about me. He began with the 
tashahhud (testimony of Allah’s unity and of the messenger ship). He praised Allah and 
glorified Him as He is worthy of it. He then said, “To proceed: Give me advice about those 
people who slander my wife. By Allah, I do not know of any evil in my wife, not at all! And 
they accuse her of being with a man of whom I know no evil, not at all he never enters my 
house except when I am there. He never undertook a journey except with me.” Sa’dibn 
Mu’adh stood up and said, “Permit me, O Messenger of Allah that I may sever their 
~ necks.” A man from the Khazraj also got up the mother of Hassan ibn Thabit was of the 
same tribe are this man-and he said, “You lie. By Allah, if those people were from the Aws, 
you would not have loved to strike at their necks.” This went to far that there nearly was 
evil between Aws and Khazraj in the mosque. But I did not know of it. When it was 
- evening of that day, I went out to attend to one of my needs with Umm Mistah. She 
stumbled and exclaimed, “May Mistah perish.” I said to her, “O Mother, do you revile your 
son?” But she did not say anything. She stumbled a second time and said, “May Mistah be 
ruined.” I said to her, “O Mother, do you revile your son?” She did not answer. Again, she 
stumbled the third time and said, “May Mistah perish!” So, I rebuked her for that, saying, 
“O Mother, you revile your son?” She said, “By Allah, I do not revile him except for your 
sake.” I asked her, “What about me?” She narrated the hadith (account of what had 
transpired). I asked “And is that really so?” She confirmed that it was so, I returned home 
not at all being pressed to follow that for which I had gone out. I fell ill and the said to 
Allah's Messenger, el jaleài Lo, “send me to the house of my father.” He sent me there and 
sent a slave with me. I entered the house and found Umm Ruman (my mother) downstairs 
and Abu Bakr upstairs reciting (the Qu’ran). She asked me “what is with you, O 
daughter?” I informed her, relating the entire account but she was not as hurt by it as I was. 
said to me, “O my daughter, do not take it too hard. It is always that a beautiful woman 
who is loved by her husband and she had co-wives will find jealously surrounding her. 
Her faults are picked.” But she was not as hurt about it as I was. I asked her if my father 
know about it. She said, “Yes.” I was more grieved at that and wept loudly. Abu Bakr 
heard my voice. He was upstairs reciting the Quran. He came down and asked my mother 
how it was with me. She told him that I had learnt of the matter. Tears came to his 


1 Abu Dawud # 4474, Tirmidhi # 3181 (3192), Ibn Majah # 2567, Musnad Ahmad 6-35. 
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daughter, go back to your home.” So, I went back eyes. He said, “I adjure you, O home. 
Allah’s Messenger ¢lwyaie a Je had already come home and asked my maidservant about 
me she said, “By Allah, I do not know to any defect in her except that she goes to sleep and 
the sheep enter the house devouring her flour or her dough.” Some of the Prophet's «ede 
ey sahabah scolded her, saying. “Speak the truth before Allah’s Messenger ply ale at lo,” 
they were rude to her and she said,” Subhan Allah. By Allah, I know about her as a jeweller 
knows pure gold.” When that man of whom the accusation was made learnt of this, he 
said, “Subhan Allah! I have never seen a woman’s satr (private parts) (concealed body).” 
He was then martyred in Allah’s cause (in a battle). In the morning my parents came to me. 
They remained with me till Allah’s Messenger loyal dt_le came, having offered the salah 
(prayer) of asr. He came in and my parents were sitting on either side of me. The Prophet 
gw ydle äi sho recited the tashahhud, glorified Allah in words worthy of Him. Then he said, 
“Ammah ba'd (to proceed), O Ayshah! If you have committed an evil deed or wronged 
(yourself) then repent to Allah, for, indeed Allah accepts repentance from His slaves.” 
Meanwhile, an Ansar woman came and sat down by the door. I said (to him), “Do you not 
feel shy to speak so in the presence of this woman?” And he did deliver words of advice 
and admonition. I turned to my father and requested him to answer him, but he said, 
“What may I say?” Then I turned to my mother and asked her to say something, but she 
said, “Say what?”. When they gave no reply, I recited the tashahhud, praised Allah and 
glorified Him with words worthy to Him. Then I said, “Now, if I were to tell you that I 
have done no such thing and Allah is witness that I am truthful that would be of no avail to 
me before you because you have spoken about it and your hearts have already accepted 
that. But if I say that I have done it, and Allah knows that I have not done it, you would say 
surely that I have confessed to the crime. By Allah, I do not find an example for myself and 
for you,” and I intended to take the name of Ya’qub but could not recall it except Abu 
Yusuf (father of Yusuf) when he said: 


oia u é o s Jee Had 

“(For me) goodly patience and Allah is He whose help is ever there to seek against 

that which you describe. (12: 18) 
At that very instant, revelation descended on Allah’s Messenger el» jadsåi lo, We kept silent, 
When it was over, I detected signs of relief on the Prophet's plu sacle dit, lo face. He was wiping 
his forehead when he said, “Good things to you, O Ayshah! Allah has indeed revealed 
your acquittal.” But I was in sever anger. My parents said to me, “Get up and go to him,” 
but I refused. “No, by Allah! By Allah, I will not go to him.” 
Neither do I praise him nor do I praise you two, but I praise Allah who has revealed my 
innocence. You all did hear it, yet you did not deny or change it.” Sayyidah Ayshah used to 
say. “As for Zaynab bint Jahsh, Allah protected her because of her religious attitude and 
she did not say any thing but good (words). As for her sister, Hammah, she was ruined 
alongwith those who were ruined. And those who spoke about the affair (a erogatory 
speech) were Mistah, Hassan ibn Thabit and the hypocrite Abdullah ibn Ubayy, who 
circulated the rumour and incited others to do likewise. He and Hammah were in the lead 
in this affair.” She added that Abu Bakr swore never to show favour to Mistah (with help), 
but Allah revealed the verse. 
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Let not the possessors of bounty and abundance among you: that is Abu Bakr 
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Swear off giving to the kinsmen and the needy and the emigrants in the way of Allah: 


39,2 
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Let them pardon and overlook. Do you not love that Allah should forgive you? And 
Allah is Forgiving, Merciful (24: 22) 
Abu Bakr said, “Certainly, by Allah, O our Lord! We love that you forgive us.” And he to 
him (mistah) whatever he was accustomed to give. 
(Trimidhi published by Dar ul Isha’at, Karachi) 


SECTION III jin jadi 
ONLY THE RAPIST IS GIVEN THE HADD (PRESCRIBED PUNISHMENT) 
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3580. Sayyiduna Nafi #..>, reported that (Sayyidah) Safiyah bint Abu Ubayd 4,,., 
w informed him that one of the slave of the state (meaning of Khalifah Umar) àis») 
«s had sexual intercourse with a captive girl, who was part of the fifth of the booty, 
compelling her to. submit to it though she was unwilling, thereby spoiling her 
virginity (meaning, he deflowered her). Umar «s à s»; had him beaten fifty stripes, 
but did not have the girl get any stripes because he had compelled her (to have 
sexual intercourse) against her will. 

COMMENTARY: The slave girl is exonerated and not punished. In this connexion, we may 

cite the verse (24: 33) of the Quran about one who is compelled to illicit sexual intercourse 

by her master. l 


{And do not compel your maids to prostitution, if they wish to observe chastity in 
order that you may seek the temporary benefit of the worldly life. If one compels 
them, then after their being compelled, Allah is Most Forgiving, Most Merciful} 
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1 Bukhari # 6949, 


593 Translation & Commentary of MISHKATULMASAABIH Vol.3 


r 3 
. 


sp3 G S Ney AAG 558 i rol JG ccd JG eels Js JE sed JE E55 


4 sate 61 224% 5 r {tee 28, 21 3 b EP ok bet get Sc ee fea Gee, ,% 
foi bs, 4 PHS A$ l5r3) GSE 585 Oot) O35 ale scale JE S5 5S F559 ESlELI Us 15 58 


e” 


1 G z PEES tzl s 1 Less 5 z, ot E 6 or g? togt z 
335 a ada iE JGS d 5 SSS ias aie a dA El Gi 55 ais a lags 


Gila gl olg) -4 l s 
3581. Sayyiduna Yazid ibn Nu’ayun ibn Hazzaal «+ 4 s»; reported from his father 
(Nu'aym ibn Hazzal) «sà 2, who narrated: Ma’iz ibn Maalik «så 2; was an orphan 
under my father’s (Hazzal’s) «sà»; care. He had sexual intercourse with a female 
slave of the neighbourhood my Father instructed him to go and tell Allah’s 
Messenger ely ate at. Lo what he had done. “Perhaps he might seek forgiveness for 
you.” His intention in that was merely a hope that It might be a means of escape for 
him. (My father had no intention to get him punished.) Thus, he came to him and 
submitted. “O Messenger of Allah, I have committed fornication. Enforce on me the 
punishment prescribed by Allah.’ He turned away from him, but he came back and 
repeated. “O Messenger of Allah, I have committed fornication. Do enforce the 
punishment prescribed by Allah on me.” He said this four times (in four positions) 
after which Allah’s Messenger plus «Jc ài 0 said, “You have said this four times, 
indeed (and this confirms your crime). With whom did you have the intercourse.?” 
He named the woman and he asked, “Did you lie wit h her?” He said, “Yes.” He 
asked, “Did you touch your body with hers.?” He said, “Yes,” Then, he asked, “Did 
you have sexual intercourse with her?” He said, “Yes.” 
Then he gave order about him that he should be stoned to death. So, he was taken 
to Harrah. (when he was stoned) he felt the pain caused by the stones and (become 
panicky and) could not endure it, so he ran away quickly. On the way, he met 
Abdullah ibn Unays «+...» while those who had been stoning him (almost gave up 
and) could not overtake him. So, Abdullah hurled the bone of the foreleg of a camel 
at him. He hit him (on target) and killed him. Then he came to the Prophet aleà! Lo 
e~; and mentioned that to him. But, he said, “Why did you not spare him? He might 
have (retracted from his confession or) repented and Allah would have relented to 
him (and forgiven him).”! 
COMMENTARY: Ibn Hammam points out that he place he was taken to it Harrah while 
Bukhari names it as Musalla and Muslim and Abu Dawud name it, in one version, as Baqi 
Ghargad. Now, Musalla, as we said previously, is the place of funeral salah (prayer). It was 
in Baqi Gharqad. Tirmidhi Names it as Harrah as in this version of Abu Dawud. We might 
say that when he ran away on feeling the plain of toning, he was caught up at Harrah. Or, 
we might suppose that musalla was around Harrah. So, the narrators took either of the 
names. This reconciles the ahadith. 
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3582. Sayyiduna Amr ibn Aas «sà s»; narrated that he heard Allah’s Messenger å o 
qluyate say, “When fornication spreads among a people, famine befalls them and 
when bribery becomes common among a people, terror grips them.”! 
COMMENTARY: Bribery is a payment or inducment to someone to get him to act in one’ s 
favour. Some people qualify it with the addition: ‘the favour is not worth that much payment 
as would normally call for wages over it.’ It could ask for a recommendation to an authority. 
This means that if payment to anyone is commensurate with labour put in to get the thing 
done, then it is not bribery. 
So, too, if anything is paid without a precondition then it is not bribery. 
Bribery is a social evil and a sin in Shariah. It also is a Moral injustice. It will be punished in 
the hereafter, but even in this world it is punished in different ways. The hadith says, for 
instance, that its inauspicious nature effects all people and makes them cowards and they 
are overawed by other people and they fear their own. The corrupt who takes bribe sells 
his conscience and his faith. The result is that his energy, boldness and strength sap. Unlike 
one who cannot be bribed and because of that commands obedience of his subordinates, 
the man who takes bribe is afraid of everyone and is unable to discharge his duties 
honestly and is cowed down easily by other men. 
Therefore, when rulers also become corrupt and can be bribed then the government is 
shaky. Lawlessness prevails. The subjects are not happy and face innumerable problems. 


‘HOMOSEXUALITY IS A CURSE 
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3583. Sayyiduna Ibn Abbas «sài»; and Sayyiduna Abu Hurayrah «sà s») narrated 
that Allah’s Messenger pl- jatsà o said, “He who does what the people of (Prophet) 
Lu't Jate practiced is accursed.”?, 
3584. And Ibn Abbas «sà s»; narrated that Ali «s4 s», had both the doer and the one 
who had it done burned, and Abu Bakr «s ù»; had a wall demolished on both of 
them (the active and the passive partner).3 
COMMENTARY: The Jami Saghir has a version transmitted by Imam Ahmad äia»; from 
Hasan àu», as narrated by Ibn Abbas «sål s», It says: 
“Accursed is he who denounces his own mother. Accursed is he who slaughters an 
animal calling a name other than Allah’s. Accursed is he who alters the frontiers of an 
Islamic territory. Accursed is he who misguides a blind man. Accursed is he who 
commits an unnatural act with an animal. And accursed is he who does what the 
people lu’t eXJiute did.” 
6 
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3585. Sayyiduna Ibn Abbas «+4,» narrated that Allah’s Messenger pl jaJedt Lo said, 


“Allah Mighty and Glorious, will not look with mercy at a man who (commits an 
unnatural act and) has intercourse with a man or a woman through their anus.”1 


HADD (PRESCRIBED PUNISHMENT) IS NOT IMPOSED ON ONE WHO HAS 
INTERCOURSE WITH ANIMALS 
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3586. Ibn Abbas «s à s»; is reported to have narrated the hadith in a marfu form: 
“He who has intercourse with an animal is not given the prescribed punishment. 
Tirmidhi cited Sufyan Thawri as saying that this hadith is more sahih than the 
previous (# 3576): ‘If anyone has intercourse with an animal, kill him and kill the 
animal.’ The ulama (Scholars) abide by this (but he is given a discretionary 
punishment).? 

COMMENTARY: This hadith is not the personal opinion of Ibn Abbas «sä s»; but these are 

the Prophet gluse dit Lo's words. It was not so then Sufyan Thawri 41>) would not have 

compared it as better than the previous hadith. 


DO NOT BE PARTIAL IN IMPOSING THE HADD (PRESCRIBED PUNISHMENT) 
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3587. Sayyiduna Ubadah ibn Samit «4,2, narrated that Allah’s Messenger «cds,» 
ey said, “Impose the prescribed punishments (hudud) of Allah on these who are 
near as also on those who are distant. And, let not anyone’s reproach hinder you in 
executing the.commands of Allah.3 
COMMENTARY: ‘The near ones and the distant ones refers to the relatives. The 
punishment must be imposed on the culprit whether he is a close relative or a distant 
acquaintance. | 
It could also mean that the hadd (prescribed punishment) must be imposed whether it is easy 
or difficults. In this case the words near and dfstant are used in this sense of ease and 
difficulty, or on the weak and the strong, equally. 
In short hadd (prescribed punishment) must be imposed on every culprit: rich or poor king or 
subject, strong or weak, relatives or stranger. 


LONG TERM BENEFITS OF ENFORCING THE HADD (PRESCRIBED PUNISHMENT, ) 
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1 Timidhi # 1165, Musnad Ahmad 2-344. 
2 Tirmidhi # 1455 (1460). Abu Dawud # 4425. 
3 Ibn Majah # 2540, Musnad Ahmad 5-330. 
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3588. Sayyiduna Ibn Umar «sà s+»; narrated that Allahs Messenger pljas à o said, 
“To enforce one of the (many) prescribed punishment (hudud) of Allah is better 
than having rain fall for forty nights in the lands of Allah.”! 
3589. Sayyiduna Abu Hurayrah «så» also narrated this hadith. 
COMMENTARY: To enforce the hadd (prescribed punishment) is to prevent people from 
sin and disobedience. It is a means to the gates of heaven. being opened for the descent 
of blessings. 
In contrast, to forgive the hadd (prescribed punishment) or prescribed punishment, or to 
be lazy in imposing it is like giving an opportunity to the people to commit Sin and 
disobediences. When too many sins are committed, people are subjected to famine and 
mankind and other creatures comes on the verge of destruction. Indeed, it is said that 
the Hubari (bustard) dies because of the sins of the children of Aadam p% ade after 
becoming emaciated. 
Generally man falls into evil ways. Then there is a strong tendency to commit sin. When 
this happens, Allah withholds rain and draught takes in its wake not only mankind but 
birds and animals. They are deprived of sustenance and die. 
Bustard is named here specifically because it flies to distant places to find food. 


CHAPTER - II 
AMPUTATING THE THIEF 15 Habs cl; 


Teebi «14+, said that the caption (3 eb} sy) should be (& J Jou) the word (J+) being 
understood. As it stands, it means ‘amputation for theft’ but when the word (J+) (people) is 
inserted, the caption would read ‘Amputating the thief,’ or ‘Serving the hand of the thief.’ 


THE WORD SARIQAH (%,-): This words means theft. In Shariah, it is the taking away by 
a sane, adult Muslim of some or all of a preserved property in a secret manner without 
permission in which he has no ownership or claim to ownership. He takes it away from 
such a place to which no one else has access, and which is protected, guarded or not 
guarded. (Muhriz) See Hidayeh VI p 416 folly for Hirz. 

CLAIM TO OWNERSHIP: It means that the ownership is not certain and there is some 
doubt about it. 

PUNISHMENT AND MINIMUM AMOUNT OF THEFT: The jurists differ on what is the 
minimum amount of theft on which a thief’s hand should be severed. 

Imam Abu Hanifah åa, says that it is a minimum of ten dirhams. There is no amputation 
on stealing anything of a lesser value. 

Imam Shafi’I 14>, says that the minimum on which a hand should severed is one-fourth 
dinar of gold or three dirhams of silver or any other thing of equivalent value. He cites the 
ahadith that mention that a hand was cut off on stealing one-fourth dinar. That was equal 
to three dirhams at that time and one dinar was worth twelve dirhams. 


1 Ibn Majah # 2537. 
2 Nasaii # 4905. 
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Imam Abu Hanifah dta>, cites the Prophet pL yaleat_ de saying: 
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“Hand is not cut off except for a value of one dinar or ten dirham.” 

According to Hidayah, it is better to act on the higher value than on the lower because it is 
the question of severing a human limb and in the lesser value there is likelihood of lack of 
jinayah (offences). 

WHY THE DISAGREEMENT: The jurists differ on this issue because in the time of the 
Prophet pL jate ài lo a hand was amputated for stealing a shield. Hence, Imam Shafi’I sta>, 
says that the price of a shield at that time was three dirhams while the Hanafis put it at ten 
dirhams and this is as reported by Ibn Abu Shaybah ata, from Abdullah ibn Amr ibn al- 
Aas äia). The same value of ten dirhams is mentioned in Kafi of the value of tie shield 


stolen in the time of the Prophet plu pleat lo. 
SECTION I . JIS) jadi 
IMAM SHAFI'I eee 
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3590. Sayyiduna Ayshah (geil, oy narrated That the Prophet elwyaledii deo said, “Do not cut 
- off the hand of a thief unless (it is) for (the worth of) one-fourth of dinar and more.”2 
COMMENTARY: Imam Shafi’l cities this hadith to support his contention. 
Mulla Ali Qari # «>, has examined this haditn in great detail in his book and has 
established that the point of view of the Hanafis is sound. 
DIFFERING VALUATIONS OF THE SHIELD 


(gle Ga%*) — sol SAL Lee Ga laisse ; PEPA Le $n Als J Eys oa) 
3591. Sayyiduna Ibn Umar «säi s»; narrated that the Prophet el jateài o had a thief’s 
(right) hand cut off for (stealing) a shield worth three dirhams.3 

COMMENTARY: Shamni «>, said that this hadith contradicts the hadith transmitted by 
Ibn Abu Shaybah from Abdullah ibn Amr ibn Aas «sà»; who has given the value of the 
shield as ten dirhams. The same thing is reported from Ibn Abbas «s à»; and Amr ibn 
Shu’ayb. Also, Ibn Hummam ġa»; reported the same thing from Ibn Umar aed») and Ibn 
Abbas «săi s»). This is what Ayni àia; has written in the marginal notes of Hidayah. It is on 
this that the Hanafi contention is based that the punishment of cutting off the hand of a 
thief may be enforced on him who has stolen what is worth at least ten dirhams. No 
punishment will be awarded to one who has stolen property worth less than that. 

As for the hadith of Ibn Umar «sä»; in which he has said that the shield was worth three 
dirhams Shaykh Abdul Haq dtas>) and Mulla Ali Qari sia», have spoken at length in their 


1 See also The Hidayah, VI pp 405 to 440, English Translation (Dar ul- Isha’at, Karachi). 

2 Bukhari # 6789, Muslim # 2-1684, Tirmidhi # 1445 (1450), Abu Dawud # 4383, Nasai’l # 4928, Ibn 
Majah # 2585, Musnad Ahmad 6-104. 

3 Bukhari # 6798, Muslim # 6-1686, Tirmidhi # 1446 (1451) Abu Dawud # 4385, Ibn Majah # 2584. 
(See notes in Tirmidhi). 
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commentaries on this subject. Scholars may study their books. 
ANOTHER HADITH WITH OTHER MESSAGE l 
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3592. Sayyiduna Abu Hurayrah «s à») narrated that the Prophet gluyate ài to said, 
“May Allah’s curse be on the thief who steals an egg and his hand is cut off and 
who steals a rope and his hand is cut off.” 
COMMENTARY: Imam Nawawi 44>), said that it is clear from this hadith that it is 


permitted to call a curse on the sinners in general without specifying any. This is as in 
Allah’s words 


eesti Jeg LIVI 

{Behold! The curse of Allah Shall be upon the evil-doers} (11: 18) 
However, it is not allowed to name a person and curse him. 
This hadith is evidence that cutting off the hand in punishment for stealing less than one 
fourth dinar or three dirhams is allowed. However, none of the four imams contends that 
punishment of cutting off hands is enforced when the worth of the stolen property is less 
than one-fourth dinar or three dirhams. They explain the hadith that the word (zax) (in the 
hadith) translated egg could mean a “a helmet’ worn by the warriors on their head, and the 
word rope (J>) could be the sailor's rope fastened on boats and which is very costly. 
Some scholars maintain that in early Islam, the punishment of amputating a hand was 
awarded for stealing eggs and ropes, but it was revoked later. 
Some other scholars say that the thief of these little things becomes hardened gradually. He 
begins to steal castlier things and turns liable to receive the punishment of cutting off hands. | 


SECTION II cgi jadi 
STEALING FRUIT, ETC & CUTTING OFF HAND 
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3593. Sayyiduna Rafi’ ibn Khadij «sà»; narrated that the Prophet p= jate ài ho said, 
“The punishment of cutting off hand is not awarded for stealing fruit and the 
spadix of a palm tree.? 
COMMENTARY: Imam Abu Hanifah «t«>, says that hand is not cut off for stealing fresh fruit, 
whether it is protected or not, in custody or not. The same applies to dried fruit on the trees and 
the cultivation and harvest that has not been reaped. Those things that are perishable and have 
a short life like meat, milk, etc. are subjected to anology on the same basis. 
However, others apart from Imam Abu Hanifah 4iu>, have ruled that punishment is wajib 


1 Bukhari # 6799, Muslim # 7-1687, Nasai’I # 4873, Ibn Majah # 2583, Musnad Ahmad 2-253. 
2 Tirmidhi # 1449 (1454), Abu Dawud # 4388, Nasai # 4960, Ibn Majah # 2593, Darimi # 2304, 
Muwatta Maalik # 32 (Hudud), Musnad Ahmad 3-463, Nasai Kubra # 7460. 
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(obligatory) on stealing any of these things, and hand of the thief will be cut off. Imam 
Maalik ditas> and Imam Shafi’l dt4>) are among them. 

Imam Abu Hanifah åa, also said that hand will not be cut off on stealing very ordinary 
things and very insignificant and which are permitted to everyone in an Islamic state. 
Examples are nay; grass, wood, reed, fish, bird, sulphurate of arsenic, lime, etc. 
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3594. Sayyiduna Amr ibn Shuayb narrated from his father from his grandfather 
Abdullah ibn Amr ibn Aas «+ 4,2, that Allah’s Messenger pl) «Je ai o was asked 
about fruit that is hung (on trees). He said, “If anyone steals some of them after they 
are plucked and stored in a place to dry and the value as much as a shield i is worth, 
then his hand will be cut off.1 
~ COMMENTARY: The hands are not amputated on stealing the fruit from the trees because 
they are not protected or in custody. But, once they are taken down and put together in 
place to dry, stealing them will make the thief liable to have his hand cut off because in 
this case they are protected. Except for Imam Abu Hanifah stu>,, the majority of the ulama 
(Scholars) go by this hadith, because he says that until the fruit dries, hands will not be cut 
off on stealing it, whether it is protected or not. 
As for this hadith, the Hanafis says that ‘storing them to dry’ refers to stealing after fruit 
has dried. This was a custom observed by the Arabs. The Hanafis also agree that the 
punishment of cutting off hand is awarded to one who steals fruit collected after having 
been dried, but punishment of cutting off hand is not awarded if fruit has not dried 
whether it is on the tree or plucked and collected together at one place. It is as about fresh 
fruit in the previous hadith. 
This -hadith not only contradicts the previous hadith but also runs different from. the 
Prophet's lw sled le words 

lal 3 ples Y; 
(There is no cutting off hands for stealing food). 

It is necessary in awarding the hadd (prescribed punishment) to be careful as for as possible and 
to be lenient in all respects. Every avenue should be explored to see that the hadd (prescribed 
punishment) is enforced as little as possible. Hence, in the event of contradiction in ahadith 
that hadith will be abided by whose meaning in respect of stealing of fruit is absolute. 
In this case, two scholars may refer to mirqat of Mulla Ali Qari for an exhaustive treatment 
of this subject. 


UNOWNED MOUNTAINOUS ANIMALS 
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1 Abu Dawud # 1710, Nasa'I # 4957, Tirmidhi (similar) # 1289 (1293), Musnad Ahmad 2-207. 
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3595. Sayyiduna Abdullah ibn Abdur Rahman ibn Abu Husayn Makki «s ù s»; 

narrated that Allah’s Messenger plujaJe do said, “A hand must not be cut off for 

(taking) fruit hanging on the tree and for animals grazing on the mountain. But, 

once they are taken away from their fold, or the fruit from where it is dried, a hand 

is cut off for what is worth the value of a shield.”! 
COMMENTARY: Teebi i>, explained the word of the hadith (4~,>) (hurisah) to imply an 
animal that grazes on a mountain without anyone protecting it meaning that it is not 
anyone’s property. If anyone takes such an animals, he will not be accused of stealing. But, 
if anyone takes away an animal from its enclosure then it is stealing because the animal 
belongs to someone else. Its price is the equivalent of the value of a shield, or more. So a 
hand will be cut off. 


; THE PLUNDERER IS NOT ONE OF US 
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3596. Sayyiduna Jabir «så +; narrated that Allah’s Messenger puja ai to said, “The 
bandit is not subject to amputation of hand. But one who plunders does not belong 
to us.” (He does not follow our ways.)? 
COMMENTARY: A bandit robs people brazenly while a thief steals stealthily. Though the 
crime of the bandit is worse, his hand is not cut off because this punishment is given to a 
thief whose crime is clandestine. 


SWINDLER’S HAND IS NOT CUT OFF 
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3597. Sayyiduna Jabir «+d,» , narrated that the Prophet gl yledi, Lo said, “Hand is not 
amputated of one who is treacherous, one who plunders or one who pilfers.”3 

3598. Sayyiduna Safwan ibn Umayyah «+ 4i,.», came to Madinah and went to sleep 
in the mosque. He put his cloak under his head for a pillow. A thief came and 
steahily pulled out his cloak, but Safwan as i! 2) nabbed him and took him to 


1 Muwatta Maalik # 22 (Hudud) or 41. 7-22. 

2 Abu Dawud # 4391, Musnad Ahmad 3-380. 

3 Tirmidhi # 1448 (1453), Abu Dawud # 4393 (4391), Musnad Ahmad 3. 38 Nas'I # 4912, Ibn Majah # 
2591, Darimi # 2310. 
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Allah’s Messenger pljas àl lo, He ordered that his hand should be cut off. But, 
Safwan «s äi») pleaded, “I have not intended this thing.” (I request that he should 
be forgiven). “It is a sadaqah (charity) (charity) to him.” So, Allah’s Messenger 4,0 
ejas asked, “Why not before you brought him to me?” 
3599. Sayyiduna Abdullah ibn Safwan à>; reported the like of it from his father.? 
3600. Sayyiduna Ibn Abbas «sù», also narrated it. 
COMMENTARY: A treacherous person misappropriates a trust placed with him, either all 
of it or part of it. He commits a grave sin but is not lisble to be punished with amputation 
of hand. What he embezzles is not a fully protected property or muhriz. It is discussed in 
detail in the Hidayah.4 
(see VI p416 etc and Safwan’s «sà s2; guilt VI p417). 
The same applies to a bandit and a swindler and a pilferer. They do not steal in secret. 
As for Safwar’s «să s»; cloak, the Hidayah (VI p417) says that the most correct thing is that 
keeping the cloak under the head is hirz (protective custody). The Prophet’s ploy ae aii lo 
words imply, “Why did you not forgive him earlier and surrender your right?” He had 
given the order to have his hand cut off after the man’s guilt was established. So, that 
become wajib (obligatory), and the complainant had no right to say or do anything in that 
matter. It was Allah’s right after that. 
This makes it clear that once a thief is before a ruler and his guilt is established, then the 
punishment cannot be averted from him, not even if the complainant forgives him. But, it 
may be done before presenting the case to the ruler. 
Ibn Hammam 4a»), however, says that if after judgement is passed for a thief’s hand to be 
cut off, the owner of the things stolen makes a gift of those things to him, or sells them to 
him, then his hand will not be cut off, But, Imam Zufar dta>), Imam Shafi’I éta>, and Imam 
Ahmad dia», maintain that his hand will be cut off. And, one verdict of Imam Abu Yusuf 
åa; is like theirs. The hadith of Safwan «s à»; also uphold this verdict. However, this 
hadith is not in this very form in Haakim and some other sources.Rather, there is some 
additional material in that which causes a confusion and that makes the hadith weak. 


THIEF’S HAND NOT CUT OFF DURING EXPEDITION FOR JIHAD 
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3601. Sayyiduna Busr ibn Artah «sä ç»; narrated that Allah's Messenger pl- jale ài sho 
said. “The hand is not cut off during a battle.”5 
According to another version: ‘during a journey’ instead of ‘a battle’6 
COMMENTARY: Ibn Maalik i>, explains this hadith thus: When the Muslim army 


1 Muwatta Maalik # 28 (Hudud) Sharh ur Sunnah (Prophet's 4+ saAedi, do practice), Hidayah VI p 417 
2 Ibn Majah # 2595, Musnad Ahmad 3. 401 (see the previous hadith). 

3 Darimi # 2299, Nasa’l # 4882. 

4 Darul-Isha’at Karachi (English translation) 

5 Tirmidhi # 1450, Darimi # 2492. 

6 Abu Dawud # 4408, Nasa’l # 4979. 
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fights the enemy in enemy land and the ruler himself is not among them but the command 
of the army heads them and someone steals something then his hand should not be cut off. 
Also, other prescribed punishments must not be enforced. 
Some jurists go by this ruling. The reason is that the man who is guilty may take up 
residence in enemy territory (to avoid the punishment) and thus go astray. 
‘It may also happen that the warriors lose heart and become disunited. According to Teebi 
ma~ this is the contention of Imam Abu Hanifah äia»; 
Some authorities say that if one of the warriors steals from the spoils, his hand must not be 
cut off because he also owns a share in it. 
Teebi ġa>; said about the second version (of Abu Dawud and Nasa’i), that journey means 
journey to battle’. 

STEALING MORE THAN ONCE 
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3602. Sayyiduna Abu Salamah «sà», narrated on the authority of (Sayyiduna) Abu 

Hurayrah «sà 2; that Allah’s Messenger pjate ài o said about a thief, “If he steals 

cut off his (right) hand. If he steals again, cut off his (left) foot. And if he steals 

again, cut off his (right) foot.” 
COMMENTARY: The ulama (Scholars) are unanimous about the first two punishments, 
but they differ about the third and the fourth. Imam Shafi'I goes by this hadith, but Imam 
Abu Hanifah d#4.>, hold that if he steals the third time, his hand will not be cut off but he 
will be imprisoned till he dies, or makes a repentance to Allah. Imam Abu Hanifah diau>, 
said that this was the practice of the sahabah (Prophet’s Companions) e¢s 4 <2) 
unanimously and, moreover, if all his hands and feet were severed, his survival would be 
difficult and this would amount to an in justice with him. As for this hadith, it is an 
expression of warning to forestall further crime by the thief and, secondly, the scholars 
question the soundness of this hadith. Indeed, Tahawi «14>, went so far as to say that he 
had examined very many of the sahabah (Prophet’s Companions) o¢* #,»)s aathar and 
judgements, but, in spite of deep examination and search, he could not find a correct source 
of this hadith. He met many scholars of hadith who had memorized ahadith but all of them 
denied (knowledge) of this hadith. 
Ibn Hammam dia», said that many ulama (Scholars) say, about severing the foot, that the 
leg is severed from near the knee. 
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1 Sharh us-Sunnah (Prophet's glossle dt do practice), Bayhaqi in sunnah (Prophet's plo yale at lo practice) # 
292. 
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3603. Seyyidaiia Jabir «sà =») narrated that a thief was brought to the Prophet às e 
wij ate, He said, “Cut off (his right hand)”. SO, his hand was severed. He ‘was 
brought a second time , and he commanded, ” Cut off his left foot).” So, his foot 
was severed. Then, he was brought a third time and he commanded, “Cut off (his 
left hand).” That was cut. Again, he was brought a fourth time and he commanded, 
“Cut off (his right foot). “That was cut. He was brought again a fifth time and he 
commanded, “Kill him”. They took him away, killed him and dragging him down, 
they cast him into a well. Then they threw stones over him. ! 
3604. Baghawi has added in Sharh us-sunnah (Prophet’s gm ysJ¢ ii Ao practice) that the 
Prophet el p62 said about maiming the thief, “Cut off (his hand) and cauterize it.”2 
COMMENTARY: He instructed that the severed hand should be cauterized to stop 
bleeding, otherwise he would have bled to death. 
Khattabi st«.>, said that this hadith is abrogated by the Prophet's pl» sated Le words: 


235 sdk yi Isl sjy 
(Blood of a Muslim is not lawful except for one of three reasons.) 
Some authorities say that the Prophet plya/e ài Lo command to kill the thief was based on 
some administrative reasons. The ruler has a right to use his wisdom in enforcing 
punishment to maintain law and order. 
Some authorities say that the Prophet ejas äi sho may have known that the man was an 
apostate. So he had him killed. 
Some other authorities say that the man might have regarded preening as lawful. Hence, he 
stole again and again. 
We must choose one of these explanations, because if he were a Muslim, then it was not at 
all lawful to drag his corpse and drop it into the well. 
a . SUSPENDING SEVERED HAND IN NECK OF THIEF 
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3605. Sayyidind Fudalah ibn Ubayd «+ # s», narrated that a thief was brought to 
Allah's Messenger p~ jats àt Lo. So (at his command), his hand was cut off. Then he 
commanded about it, and it was suspended on his neck. (The other people may take 
a lesson from it.)? 
COMMENTARY: Imam Shafi’I # «>, and Imam Ahmad š a>; hold that it is sunnah 
(Prophet's plo yale ai le practice) to hang a thief’s hand on his neck after cutting it off. Imam 
Abu Hanifah dia, said that it is at the discretion of the ruler. He may have it hung on his 
neck, but it is not a sunnah (Prophet's pio yale aii Je practice) because it is not proved that the 
Prophet pls sated Le had it done. 


1 Abu Dawud # 4410. 
2 Baghawi Sharh us-sunnah (Prophet's pL sated), o practice). 
3 Tirmidhi # 1447, Abu Dawud # 4411, Nasa’‘I # 4982, Ibn Majah # 2587, Musnad Ahmad 6. 190. 
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SELL THE SLAVE WHO STEALS 
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3606. Sayyiduna Abu Hurayrah «sä ç»; narrated that Allah’s Messenger pl janle di gho 

said, “If a slave steals, sell him, even if it is for a nashsh.”1 

(A nashsh is half an oogiyah or twenty dirhams). 
COMMENTARY: A slave who steals must be disposed of even for a paltry sum of money 
because he becomes defective after stealing. It is not proper to keep an imperfect slave. 
Imam Maalik ata», Imam Shafi’I «14>, and most (earned men say that if a slave steals then 
his hand must be cut off whether he is a fugitive or not. 
Imam Abu Hanifah ata», said that if a husband or a wife steals one another's property, or a 
slave steals the property of his master, or of his owner's wife, or husband, them no hand is 
cut off. The reason is that the spouses generally have access and permission to use one 
another’s property and the slave, too has this kind of privilege over his owner's and over 
his owner's family’s property, with their tacit permission. In this case the condition of hirz 
is not met in the full sense and which is necessary for cutting off a hand. 


SECTION III éjún jai 
RULER CANNOT FORGIVE THE GUILTY 
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3607. Sayyidah Ayshah 1s à s») narrated that a thief was brought to Allah’s 
Messenger pl- jade ù Lo. He had his hand cut off. (When he gave the command to do 
that) the sahabah (Prophet’s Companions) «+i, said, “We had not presumed that 
you would go as far as (to give) this (command rather, we had thought that you 


would forgive him).” He said, “If it had been Fatimah (bint Muhammad), I would 
have had her hand cut off.” 


COMMENTARY: That thief was perhaps a relative or an acquaintance. The Prophet 4.0 

gw yate made it very clear that the prescribed punishment was Allah’s right which cannot be 

violated. He said that it was wajib (obligatory) on him to enforce it. He made it clear that he 
had no say in it. 

SLAVE’S HAND IS NOT CUT OFF 
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3608. Sayyiduna Ibn Umar «+#,,», narrated that a man brought his slave to Umar ,~) 


1 Abu Dawud # 4412, Nasa’I # 4980, Ibn Majah # 2589, Musnad Ahmad 2-337. 
2 Nasa’l # 4896, Musnad Ahmad 6-41 Nasa’l Kubra # 7378, Muslim # 1689. 
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«să and said, “Have his hand cut off, because he stole a mirror belonging to my 
wife.” Umar «sà >) said, “He is not liable to have his hand cut off, for he is your 
servant who took from your belongings.”! 


COMMENTARY: Sayyiduna Umar «s 4.2») made it to that man, “As your servant, he 
resides with you and is charged with looking after your property. It is with your consent 
that he has power over your belongings and so no hirz applies in his case. Since that is so 
the Punishment of cutting off his hand does not arise.” 

This, indeed is the contention of Imam Abu Hanifah aa», and Imam Ahmad dita>,. Others, 
however, hold a different opinion. 


ONE WHO STEALS SHROUD 
a Ss eg eth ol ches ae du de ai J; $25. AÉ JGJ gi bés aa) 


ai 


a 


255 $B ces eS oh Leh 3 2s HO oll 1 AH aS JG eiginss 
185 3d ijid SY BUG Sg Reds 


(o5la gah elso) 
3609. Sayyiduna Abu Dharr «sà s»; said: Allah's Messenger pl~jaleàl o said to me, 
“O Abu Dharr”. I said, “Here am I, O Messenger of Allah, at your service!” He 
asked, “What will you do when death (meaning a pestilence) comes over the people 
and a house, meaning a grave, will cost as much as a slave?” (The severe pestilence 
will result in many deaths causing a shortage of places of graves.) I submitted, 
“Allah and His Messenger knows best.” He said, “You must show patience.” 
Hammad ibn Abu Sulayman said, “The hand of one who steals shroud should be 
cut off because he enters the house of the dead person (to rummage it).”2 
COMMENTARY: Hammad ibn Abu Sulayman deduced from the Prophet ploy ale dit e's 
words calling the grave a house that since a house is hirz (a protected place) anyone who 
Steals from it will have his hand cut off. So, if he steals from a grave he will have his hand 
cut off. However, this deduction of hammad is not strong because it is not necessary that 
the place would attract the command of hirz though it is a house. For instance, if a man 
steals from a house whose gate is open or there is no guard over it, then, all the ulama 
(Scholars) agree that the hands of a thief would not be cut though he steals from the house. 
This house was not safe, so not a hirz. In the same way, though agrave may be described as 
a home, yet it is not hirz or protected. So, one who steals a shroud from a grave is not liable 
to have his hand cut off. 
Ibn Hummam dt a>, said that the contention of Imam Abu Hanifah 44>) and IMAM 
Ahmad dts, is that one who steals a shroud will not be punished by having his hand cut 
off. However, the other two Imams and Imam Abu Yusuf it) (of the Hanafis) opine that 
his hand will be cut off. For more information on this, see Mirgat. 


1 Muwatta Maalik # 33 (Hudud) 
2 Abu Dawud # 4409. 
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CHAPTER - III | 
INTERCESSION REGARDING HUDUD sailok: a Bskeol 
(OR, PRESCRIBED PUNISHMENTS) PANG IBA) oa 


Such ahadith are presented in this chapter as tell us whether it is permitted to intercede 
with the ruler for an accused or not. May he be requested not to impose‘the hadd (prescribed 
punishment) on him? Does the ruler have authority to accede to the recommendation? - 


SECTION I d iM jadi 
INTERCESSION REGARDING HUDUD MAY NOT BE ACCEPTED 


£25 gs 58586515 ZS 55 eal HE gidd aik iiem) 


Ji 
sas aje A Ja D ggs La 35 Ul Vad fag C5 SSS shag ole ad de ol 


ee 


ger 


G fateh 6 alti dd Shas ite Roce da pe 25 Sas ásti aki 


a 


C- 


Ke ar 3 . & 2 \tle sé- 2 z 22 EL ee 44 te sae 24197 S 
gel 34 (8) taal £925 5 1515 8 A AA egi 5515) 156 287 2505 G3 ai 


EG pL 34155 G5 othe GE W655 Lakh 2555 52h LU ot Sab gs ai 5 Sd 


Salah ai SE Legg ply shins athe ahi Ds 251 5405 de ks sed y pesto 


WAS 6 i Édi 55 Blea sla Éag dosti Jz45 25 5515585255 

3610. Sayyidah Ayshah ‘ys 4 ,,.>, narrated that the Quraysh (sahabah) «s å s»; were 
very worried about a Makhzumi woman. She had stolen something (and she used 
to borrow different things from people and then would refuse to acknowledge that - 
she had borrowed anything. The Prophet loyal a! le had decided that her hand 
should be cut off). They consulated (among themselves), “Who shall speak to. 
Allah’s Messenger „jate ăi J. about her (to make a recommendation)?” Then they 
said, “Only Usamah ibn Zayd (is one whom he loves dearly so he) will make bold 
to speak. He is the friend of Allah’s Messenger plu) atc a dv.” (Hence, they all 
persuaded Usamah «s 4,,2, to speak to the Prophet plyaJe al about the woman). 
Usamah spoke to him. And, Allah’s Messenger pl yaa, Lo asked, “Do you intercede 
concerning a hadd (prescribed punishment) of Allah’s hudud?” (Meaning a 
prescribed punishment). Then, he got up and delivered a sermon and (after praising 
and glorifying Allah) he said, “Those who preceded you were ruined only because 
when anyone of position among them stole something, they let him go free 
(unpunishment). But when a weak man among them stole something, they enforced 
the prescribed punishment on him. And, I swear by Allah, were Fatimah bint 
Muhammad to steal, I would have her hand cut off.” 

According to another version: She (sayyidah Ayshah nes à .», ) narrated: A 
Makhzumi woman used to borrow things but refuse to acknowledge receipt of 
those things. The Prophet pl-jate i o gave an order to have her hand cut off. Her 
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family members came to (Sayyiduna) Usamah «+4.» and spoke to him (about it, 

requesting him to intercede in the matter). So, he spoke to Allah's Messenger äi o 

esae about her... The rest of the hadith is like the preceding words.! 
COMMENTARY: The woman mentioned in the hadith was Fatimah bint Aswad ibn 
Abdul Asad. She was the daughter of the brother of Abu Salamah «s à»). She was 
called Makhzumiyah because she belonged to the tribe of Makhzum a prominent tribe 
of the Quraysh. 
The ulama (Scholars) agree, on the basis of this hadith, that it is forbidden to make a 
recommendation to the ruler for an accused after the case of hadd (prescribed punishment) is 
presented to him. It is also forbidden to get anyone else make a recommendation. 
However, most ulama (Scholars) say that it is allowed to make a recommendation, or get 
someone else do it, before the case is forwarded to the ruler, provided the person for whom 
it is made is good, virtuous one who does not hurt people. 
If a person has committed a wrong that does not make him liable to hadd (prescribed 
punishment) but to tazeer then it is allowed to make a recommendation for him in all instances 
irrespective of whether the case is sent to the ruler or not. The reason is that it is not only easy 
but also mustahab (desirable) to make a recommendation in such cases. However, the 
recommendation must be made for one who is an upright person who hurts no one. 
The second version is from sahih Muslim and though it seems from it that the Prophet ài 
ei yale punished her because she borrowed things from different people and then denied 
altogether that she had done that, the correct thing is that the punishment of cutting off 
hands was because she stole things from other people. The hadith only mentions her habit. 
Besides she could not have been given that punishment for denying that she had borrowed 
something. The words ‘she stole’ (<3,) are understood in the second version after ‘she 
denied’ (stows), , 
A majority of the scholars say that anyone who borrows something but denies having 
borrowed anything is not awarded a punishment of having his hand cut off. However, 
Imam Ahmad a>) and Ishaq čas», assert that it is wajib (obligatory) to cut off hand of such 
person too. This chapter is without section II 


SECTION III cgi jal 


ONE WHO INTERCEDES REGARDING HADD (PRESCRIBED PUNISHMENT) 
REJECTS ALLAH’S COMMAND 
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3611. Sayyiduna Abdullah ibn Umar «4s # 2, narrated that he heard Allah’s 


1 Bukhari # 3475, Muslim # 8-1688, Tirmidhi # 1430 (1435) Nasaii # 4899, Ibn Majah # 4547, Darimi # 
2302. 
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Messenger plal à to say, “If anyone’s intercession hinders the execution of one of 
the punishments prescribed by Allah then he has contradicted Allah. (In this way 
he opposes Allah.) If anyone disputes about something knowing that it is unjust 
and false, then he remains in Allah’s displeasure till he ceases (to dispute). If 
anyone falsely accuses a believer (of something that is not found in him), then 
Allah will make him lie in the corrupt fluid (of puss and blood) flowing from the 
inmates of hell till he retracts what (false words) he had spoken.” (it means that he 
will continue to remain like the inmates of hell till he makes a repentance, or till he 
undergoes the torment of hell.) Bayhaqi also has: “He who helps in a dispute 
without knowing it to be. true or false, will continue to remain in Allah’s 
displeasure till he ceases (to aid in the dispute).”1 


PUNISHMENT FOR STEALING ON CONFESSION 
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3612. Sayyiduna Abu Umayyah Makhzumi «+4),,2, narrated that a thief was brought 
to the Prophet ol jaleài v. He had confessed to his crime, but no stolen property was 
found on him. Allah’s Messenger pl yJ¢d1_Lo said to him, “I do not suppose that you 
have stolen anything?” He said, “Yes, I have! ” He (the Prophet pl- jals ăi 4o ) asked 
him (the same question) twice or thrice but he insisted, “I have !” So, he gave an 
order and his hand was cut off. After that, he was brought to him and Allah’s 
Messenger plu yale dio said to him, “Seek forgiveness of Allah and repent to Him.” 
He said, “I seek forgiveness of Allah and I repent to Him.” Then, Allah’s Messenger 
plu sated! oe prayed, “O Allah accept his repentance.”2 
(The compiler of the Mishkat says: ) I found this tradition in all the four books 
(Abu Dawud, Nasa'i, Ibn Majah and Darimi), in Jami ul-Usul, in Shabul ul - Eaman 
of Bayhaqi and in Mualim us-Sunnah (Prophet's pls jade ài o practice) of Khattabi as 
narrated by Abu Umayyah, but by: 
3613. Abu Rimthah «sá»; in the texts of Masabih.3 
Hafiz Ibn Hajar Asqalani «.>, said that though Abu Rimthah «+4,2, was a sahabi, 
this tradition is not narrated by him. 


COMMENTARY: The Prophet ¢l.) 4¢ 4) le gave to man an opportunity to retract his 
1 Abu Dawud # 3597, Ibn Majah # 2320, Musnad Ahmad 2-70, Bayhaqi # 2676 Shab ul Eaman. 


2 Abu Dawud # 4380, Nasa’I # 4877, Ibn Majah # 2597, Musnad Ahmad 5-293, Nasa’i Kubra # 7363. 
3 Masabih us-sunnah (Prophet's lu y\e48, de practice) # 2721. 
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confession in order that hadd (prescribed punishment) may be averted from him. This is like 
he had done with those who were accused of adultery. 

Of the two verdicts of Imam Shafi'i 14>), one is according to this hadith. But, Imam Abu 
Hanifah àa», and the other Imams hold that encouragement to provide an excuse or to 
retract confession is given only in cases of adultery. 

The Prophet lw ate 41 bo instructed this man to repent which means that while that 
particular sin is forgiven on undergoing the prescribed punishment for it, other sins are not 
forgiven. So an istighfar should be made. 


CHAPTER - IV 


THE HADD (OR THE PRESCRIBED PUNISHMENT) AJo 
FOR CONSUMING WINE R 


PROHIBITION OF WINE: Wine or alchohol is called the Ummul-khabaith. Before the 
Prophet pl- jale č Lo was sent, wine was considered a part, or a necessity, of life. Even after 
the Prophet lu yaledii_ Le was commissioned, the custom of wine was retained and, generally, 
people served it to each other, but, its evil and bad repercussions did prick the conscience 
of the Muslims. Indeed, Sayyiduna Umar «41,» , remarked: 


Sa 25555 Sd 2 55 6) 
“It takes away property and it takes away intelligence,” 

Day by day, people’s desire grew that the permissibility of wine should be withdraw soon. 
However, it was a deep rooted evil that had gripped the whole society. So, Shariah did not 
do away with it at once, but prohibited it in stages, gradually. The common men were 
made to detest it in piecemeal so that be achieved of this curse. When some of the Sahabah 
(Prophet’s Companions) p¢sà +; asked the Prophet «l= sate ài 4o about it, the first verse to be 
revealed in this connection was: 
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{They iky you concerning wine and gambling. Say, “In both is a grievous sin, and some 

benefits for people, but the sin in them is more grievous than their benefits.”} (2: 219) 
The auspicious people who realized already that wine was harmful, and those who were 
inherently fed up with it, found it enough that the Quran declared that there was sin in 
wine. They gave up drinking wine. However, since this verse does not give a clear 
command of prohibition, many people continued to drink wine as was their habit. 
Then another verse was revealed: 
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{O you who believe, draw not near aia (prayer) while you are intoxicated, until 
you know what you are saying...} (4: 43) 
This was one more step against consumption of wine. It was prohibited completely at the 
hours of salah (prayer). However, not all people gave it up at times other than salah (prayer). 
Finally, the third verse was revealed and it made the prohibition very clear. It was in 3AH. 
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{O you who believe, wine and gambling, and (sacrificing) to idols and divining 
arrows are an abomination of satan’s handiwork, so abstain from it, chat you may 
prosper.} (5: 90) . 
After this verse, consumption of wine was stopped totally. The containers of wine were 
broken and wine flowed in the streets of Madinah as water flows. The prohibition of wine 
was enforced. 


PUNISHMENT FOR CONSUMING WINE: All the ulama (Scholars) are agreed that 
according to the command of the Quran and sunnah (Prophet's plo yale aio practice) and the 
consensus of the ummah wine is forbidden. If anyone drinks it, then the hadd (prescribed 
punishment) will be imposed on him, as wajib (obligatory). The ulama (Scholars) say that it is 
eighty stripes. This is what Imam Abu Hanifah ata, also says, but Imam Shafi'i and some 
other ulama (Scholars) say that it is forty stripes. ‘ 


ENFORCEMENT OF THE PUNISHMENT: If anyone drinks wine, even one drop of it, 
and he is brought to the ruler or judge and the adour of wine is perceivable from his 
mouth, or he is intoxicated, though the intoxication is because of nabidh, and two persons 
bear testimony to his consuming wine, or he himself makes a confession once and 
according to Imam Abu Yusuf «is», twice and it is confirmed that he compelled by anyone- 
then the hadd (prescribed punishment) will be imposed on him. If he is a freeman then eighty 
stripes will be awarded to him and if he is a slave then forty stripes. He will be given the 
stripes when he gets sober. 
As for the stripes, whether it is hadd (prescribed punishment) concerning adultery or 
consuming wine, they will be struck in such a manner that they land on different parts of 
the body. All the number of stripes should not be struck on any single part of the body. 
If anyone confesses to drinking wine when the odour is no more perceived, or two men 
testify against him when the odour is not perceived, then the hadd (prescribed punishment) 
will not be imposed on him. 
The hadd (prescribed punishment) is also not be imposed when: 

e Only the odour of wine is discerned. 

e Only he vomited wine. 

e He retracts his confession, or 

e Heconfessed when he was intoxicated. 
The intoxication that makes the imposition of hadd (prescribed punishment) wajib (obligatory) 
on anyone is when the drunkard cannot distinguished between man and woman and earth 
and heaven. But, according to Imam Abu Yusuf 4) «>, and Imam Muhammad 4 u-, 
intoxication implies that the drunkard is in a state of delirium and speaks incoherently. 


SECTION I Si jail 
PUNISHMENT FOR DRINKING WINE IN PROPHET'S TIMES 
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3614. Sayyiduna Anas «+4),.», narrated that the Propeht p46... used (to order) a 
beating with branches of palm trees and sandals (as prescribed punishment) for 
consuming wine and (Sayyiduna) Abu Bakr «+4i,.2, awarded forty lashes. 
3615. (According to another version) from Sayyiduna Anas «+4\,.2, the Prophet 4+ 
ely atc used to award forty stripes with branches of palm trees and sandals (as 
prescribed punishment) for consuming wine.” 
COMMENTARY: The second version explains the first by giving the number of stripes. 
Imam Shafi’i dia», follows this hadith. Imam Abu Hanifah «ia», goes by those ahadith that 
give the number of stripes as eighty. Mulla Ali Qari 4», has commented on these ahadith 
in details in Mirgat. 
EIGHTY STRIPES WERE AWARDED BY THE SAHABAH (PROPHET’S 
COMPANIONS) ¢¢#ai.2) IN THEIR TIMES 
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3616. Sayyiduna Sa’ib ibn Yazid «sà»; narrated, “In the time of Allah’s Messenger 
pljas dt Le and of Abu Bakr’s «sù s2; Khilafah (caliphate) and in the beginning of 
Umar’s Khilafah (caliphate), when a drunk was brought, we got up and beat him 
with our hands, sandals and cloaks (using them as whips). At the end of Umar’s 
Khilafah (caliphate), he awarded forty stripes, but when they (alcoholics) 
transgressed and increased in number, he awarded eighty stripes.” 
COMMENTARY: Sa’ib ibn Yazid «+ 4.2, meant that the punishment to a person who 
consumed wine without defining number of beatings and it was less than forty stripes. 
Anyway, in the time of the Prophet pi) ai le, the punishment was not eighty stripes. 
Rather, eighty lashes were determined in the time of the sahabah (Prophet’s Companions) 
egedi.o,, Umar «ea,» imposed it when the evil began to spread and had to be curbed. The 
sahabah (Prophet’s Companions) säi»; concurred with him. So now no one is allowed to 
contradict it. Sayyiduna Ali «s à „2; said that the Prophet elja à sho and Sayyiduna Abu 
Bakr «e & .») had awarded forty stripes. Then Sayyiduna Umar «s 41.2) made it sunnah 
(Prophet's plasate ăi eo practice), yet the consensus is on eighty stripes. 


SECTION II agit jai 
COMMAND TO KILL DRUNKARD IS WITHDRAWN 
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1 bukhari # 2773, Muslim # 36-1706, Abu Dawud # 4479, Ibn Majh # 2570, Musnad Ahmad 3. 176. 
2 Muslim # 37-1706. 
3 Bukhari # 6779. 
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3617. Sayyiduna Jabir (ibn Abdullah) narrated that the Prophet pl- jale àl Lo said, “If 

anyone drinks wine, give him the lashes, and if he does it a fourth times then kill 

him.” Jabir «sä =; added that thereafter a man who had brought to the Prophet ài 

ql~jae but he awarded him the lashes and did not kill him.1 

3618. Sayyiduna Qabisah ibn Dhu’ayb «e4i,.>, narrated it too. 2 

3619. Some of the sahabah (Prophet’s Companions) ¢+4!,.>), among them Ibn Umar, 

Mu'awiyah, Abu Hurayrah and Sharid «s à „>; narrated it too but up to the words 

‘kill him’ (without mentioning the man who had drunk wine four times and was 

brought to him). 
COMMENTARY: The words ‘kill him’ perhaps mean that he should be beaten: severely. 
Or, the prophet el~ jate àl Lo said that merely to give a warning to habitual drunkards. He 
did not mean to enact a law or to make it wajib (obligatory). Some authorities maintain that 
in the beginning, this command was in force and then it was rescinded. 
The fact that the Prophet lyase atte did not not have the drunkard who was brought to 
him killed proves that his command was only to warn, or he withdrew the command. 
Nawawi 4ta>, has quoted Tirmidhi à&a, that, apart from two hadith in his book, there is 
no third which the entire ummah agrees that should not be put in practice. One of the two is 
that which permits offering two salah (prayer) (of different hours) together without a valid 
reason like fear or rain and the second is this one about a drunked being killed if he does it 
a fourth time. (Ahadith # 187, 188 and 1499, this one under discussion in Tirmidhi.) 
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2 Gl 15 shag offs a (36 SG 25g} pe Diwe 55 rv) 
jó A alia sled g5d ox sats gias JUIG 55S 56 2405835 dh lh JS ped 4 


Aig clas adeab dost J 32555) hi sa di CIN EECA 

(2512 ge) ols) -Üe A 
3620. Sayyiduna Abdur Rahman ibn Azhar «+4),.>, narrated, “It seems as if I still see 
Allah’s Messenger ¢l~)4¢ 41.2, when a man who had drunk wine was brought to 
him. He instructed the men to beat him. Scme of them beat him with sandals. Some 
of them beat hit him with sticks and some more of them struck him mitakhah.” Ibn 
Wahb (a sub-narrator of this hadith) explained that mitakhah is a green twig of a 
palm tree without any leaf on it. 


1 Tirmidhi # 1444 (1449). 
2 Abu Dawud # 4485, Tirmidhi # (1449). 
3 Abu Dawud # 4482, 4483, 4484, Tirmidhi # (1449), Ibn Majah # 2573, Darimi # 2313. 
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(Abdur Rahman continued: ) “Then Allah's Messenger pl- jade ài 4o took some dust 
from the ground and cast it on his face.” He said that in this way he expressed a 
dislike for his habit because it was a very repulsive deed.1 


DO NOT oes THE DRUNKARD 
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3621. Sayyiduna Abu Hurayrah «s 4,2, narrated that a man who had drunk wine 
was brought to Allah’s Messenger plyaJe ai o. He instructed them to beat him. So, 
among them was the striker with his hand, striker with his garment striker with his 
shoe. Then, he instructed them to reproach him (with their tongue). So, they turned 
to him and scolded him, saying, “You are not afraid of Allah. You do not fear Him. 
You do not feel ashamed before Allah’s Messenger.” Some of them rebuked him, 
“May Allah shame you!” But, he said to them, “Do not say so and thereby do not 
help the devil overcome him. Rather, Pray, ‘O Allah, forgive him! O Allah, have 
mercy on him.” 


COMMENTARY: The command to reproach the drunkard is of a mustahab (desirable) 
nature. But, the first command to beat him was wajib (obligatory) 

They were instructed not to curse him because if Allah disgraced him then the devil would 
have power over him. Besides, if he was cursed, he could lose hope in Allah’s mercy. In 
that way, the devil would achieve his wish, and if he commits more sin, Allah’s wrath 
would fall on him. 


PUNISHMENT ONLY AFTER PROOF 
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3622. Sayyiduna Ibn Abbas «+ 4.) narrated that a man drank (wine) and became 
intoxicated. He was seen on the road (by the people) walking unsteadily (and 
screaming nonsense). He was being taken to Allah's Messenger pjate à lo but 
when he was near the house of (Sayyiduna) Abbas «s à s2», he broke free (from 
them) and went to Abbas «s à .», and clasped him (intending to get his 
intercession). The Prophet l~ jade äi o was told of that. He laughed and asked, “He 
did it, is that so?” And he did not give any command about him.? 


1 Abu Dawud # 4489, Musnad Ahmad 4-88. 
2 Abu Dawud # 4477. 
3 Abu Dawud # 4476. 
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COMMENTARY: The Prophet pjate àt sho did not punish this man because neither did he 
receive his confession nor did anyone testify against him. If he had come to the Prophet 
ejas à and confessed to his sin or witness had borne out against him, then the hadd 
(prescribed punishment) would have been enforced against him. 

As for his walking unsteadily on the road, this observation is not enough for a Shariah rule 
to be applied punishing anyone for drinking wine. 


SECTION III jth juni 
DIYAH IS NOT WAJIB (OBLIGATORY) IF ONE DIES WHILE RECEIVING STRIPES 
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3623. Sayyiduna Umayr ibn Saeed Nakha’ee & «>, ne that he heard 
(Sayyiduna) Ali ibn Abu Talib «så 2) say, “If I were to award the hadd (prescribed 
punishment) to anyone and he were to die (while he is being flogged) then I shall 
have no regrets about him (because that would be in compliance with Shariah). But, 
this Excludes one who has drunk wine. If he were to die (while being flogged), I 
shall pay the bloodwit for him. That is because Allah’s Messenger ¢l 4a) do had 
not specified the hadd (prescribed punishment) about him, as a sunnah (Prophet's e 
pls sacked practice).”! 
COMMENTARY: The Prophet plu) «le a1 Je did not specify how many stripes should be 
awarded to one who drinks wine. Some ahadith, however, say that forty, or about forty, 
stripes are to given to a drunkard. 
Sayyiduna Ali «s š s»; was apprehensive lest the number of lashes that he awarded to 
the man (and he died) was in excess of the prescribed then he would have to make a 
retaliation. This action was a caution approach by Ali «*4i!,.») because when Umar 4,2) 
«s decided to specify the number of stripes to a drinker of wine and consulated the 
sahabah (Prophet's Companions) pesä 2), Ali ssä s»; had said that he considered right 
stripes to be proper. 
UMAR «säte»; SPECIFIED THE NUMBER OF STRIPES TO DRUNKARD 
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3624. Sayyiduna Thawr ibn Zayd Daylami «>, said that Umar «s à >»; sought 
advice (of the sahabah (Prophet’s Companions) p$ àl s») ) about the prescribed 
punishment for drinking wine. Ali seà +»; said to him, “I suggested that you should 


award him (drinker of wine eighty stripes because when he drinks (wine), he 
becomes intoxicated. When he is intoxicated, he talks incoherently. When he talks 


1 Bukhari # 6778, Muslim # 739-170. 
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incoherently he slanders.” So, Umar prescribed eighty stripes as punishment for 
drinking wine.! 
COMMENTARY: The punishment to one who slanders, accuses falsely or defames 
innocent women is eighty lashes. So on the same premise a drinker of wine should be 
lashed eighty times. l 
This punishment is given to everyone who drinks wine whether he slanders others or not. 
Umar «s à 2; accepted this opinion of Ali «s ù 2; and fixed eighty stripes for drinking 
wine. The sahabah (Prophet’s Companions) »¢«4,.2, unanimously agreed to that. 
[The name of the narrator Thawr ibn Zayd Daylami appears in the Muwatta as Thawr ibn 
Zayd Dilli.] 


CHAPTER - V 


CURSE MAY NOT BEINVOKED ON ONEWHOHAS 33a | Je SUV 
BEEN AWARDED THE PRESCRIBED PUNISHMENT 


In this chapter, we shall speak of a person who has become liable to receive a prescribed 
punished. Then, it is awarded to him. After that, is it proper to curse him and pray against 
him? For instance, a man cursed a drunk, (s-5\;+!) may Allah disgrace and deprive you!” 
Allah’s Messenger pljas äi lo said to him that he must not do that, but he must pray for 
him to be forgiven and shown mercy. 


SECTION I Jiu jai 
DISALLOWED TO CURSE A SINNER 
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3625. Sayyiduna Umar ibn Khattab «+ 4 ,», narrated that a man whose name was 
Abdullah and sobriquet was Himar (meaning, Ass, because of his foolishness) used 
to make the Prophet pluyate a Jo laugh. The Prophet lyse aio had awarded him 
lashes for drinking wine. One day, he was brought (again) and he gave an order 
about him, and he was flogged. One of the men there prayed against him, “O Allah, 
curse him! How often he is brought (here for drinking wine)!” The Prophet «e410 
w~ said, “Do not invoke a curse on him, for by Allah, I do know that he loves Allah 
and His Messenger!”2 
COMMENTARY: It is not permitted to curse a sinner by name, specifically. And, love of 
Allah and His Messenger plus «Je ai le are a means to drawing near Allah, so it is never 


1 Muwatta Maalik # 42. 1-2, Muwatta Imam Muhammad # 709. 
2 Bukhari # 6780. 
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allowed to invoke a curse on those who love Allah and His Messenger plu yaleaii_ do because 
the word (4s) (lanat-curse) implies oe of Allah’s mercy. 
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3626. Sayyiduna Abu Hurayrah «s % >, said, “A man who had drunk wine was 
brought to the Prophet jale ài e. He instructed (the men around) to beat him. So 
among us was the striker with his hand, the striker with his shoe, and the striker 
with his garment. As he was going away (after the punishment), someone among 
the people said (äs j+) (may Allah disgrace you!). The Prophet plu satedt_ Jo said, ‘Do 
not say so and do not support the devil in over whelming him.’ ”! 


SECTION II pén jai 
DEFAMING ONE WHO IS PUNISHED IS LIKE EATING CARRION 
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3627. Sayyiduna Abu Hurayrah «s à >, narrated that (Ma’iz) Aslami came to the 
Prophet pi- jale ăi lo and testified against himself four times that he had committed 
adultery with a woman. Each time the Prophet 4c 4) Lo turned away from him 
(allowing him an opportunity to retract and avert the hadd (prescribed punishment)). 
But, the fifth time, he faced him and asked, “Did you have intercourse with her?” 
He said, “Yes!” He asked, “Till that from you (your sexual organ) disappeared in 
that of hers?” He said, “Yes!” Then, he asked, “Like a collyrium stick disappears in 
the case and a rope in the well?” He said, “Yes!” He asked, “Do you know what 
adulters is?” He said, “Yes, I did with her unlawfully what a man does with his 


1 Bukhari # 6777 
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wife lawfully.” He asked, “What do you intend (to get) by this confession?” He 
said, “I intend that you (punish and so) purify me.” SO (having thus established his 
guilt) he gave command about him and he was stoned to death. 
Then Allah’s Prophet pl- jae à 2 heard two of his sahabah (Prophet’s Companions) 
eé äi >) say, one to his companion, “Look at this man! Allah did conceal his fault 
but his self did not spare him (from confessing to his sin) till he was stoned (to 
death), the stoning of a dog.” But, he (the Prophet pl- jale äi o said nothing to them. 
He walked a while till he came to the corpse of an ass (lying upside down) with its 
legs raised in the air (its body puffed up). He asked, “Where are so-and-so and so- 
and-so?” (He meant the two men.) They exclaimed, “Here we are! O Messenger of 
Allah!” He said, “Alight, and eat from the corpse of this ass.” They submitted, “O 
Prophet of Allah, who can eat any of that (flesh)?” He said, What the two you have 
just now spoken in defaming your brother is more repulsive than eating from it. By 
Him who has my soul in His hand. He (Ma’iz) is now in the rivers of paradise, 
diving into them.” 
Asis of 523i HI lel bs chases dead §325 JG Ge Gos dah descr) 
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3628. Sayyiduna Khuzaymah ibn Thabit «:4,,>, narrated, “If a person commits a sin 
and receives the prescribed punishment for that sin (like lashes for adultery and 
cutting off hand for stealing) then it is expiation for his sin.”! 


PUNISHMENT AVERTS RECKONING IN THE HEREAFTER 
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3629. Sayyiduna Ali narrated that the Prophet pl- jade ài o said, “If anyone is liable to 
receive the hadd (prescribed punishment) (having committed a sin that makes hadd 
(prescribed punishment) wajib (obligatory) on him or a tazeer wajib (obligatory) on 
him), then Allah is too Just to punish His slave in the hereafter a second time. And 
as for him, who commits a sin (and is liable to receive a punishment of hadd 
(prescribed punishment)) and Allah conceals his crime and pardons him then Allah 
is too kind to return to something that He has forgiven.? 

COMMENTARY: The man made a sincere repentance seeking Allah’s forgiveness. So, 

Allah forgives him in this world and conceals his sin. It is expected of Him, therefore, that 

He will be kind and forgive him in the hereafter, too. 


BETTER TO CONCEAL ONE'S SINS THAN TO DISCLOSE THEM 
The majority of the ulama (Scholars) hold that if a person commits a sin then rather than 
disclose it (with a confession before the rulers to get the punishment in this world), it is 


1 Musnad Ahmad 5-215, Shah us-sunnah (Prophet's glu saleai glo practice). 
2 Tirmidhi # 2626 (2635), Ibn Majah # 2604, Musnad Ahmad 1-199. 
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better for him and a preferable course that he conceal his sin and make a repentance to 
Allah and seek forgiveness from Him. Of course, submitting himself before the ruler and 
making a confession of his sin is a sign of his strong faith, of soundness of his heart and his 
fear of Allah, but concealing it is better. 


CHAPTER - VI 
TAZEER (DISCRETIONARY PUNISHMENT) 2 5533) lbk 


The root of the word (3) tazeer is (,ie) azzar. It means to forbid,’ ‘to stop’, ‘to blame’. In 
the terminology of shariah, this word (tazeer) is used in the sense of the punishment that is 
milder than hadd (prescribed punishment) and is awarded by way of a warning and a 
deterrent. It is called tazeer because it is aimed to prevent one from committing the deed 
(sin or crime) again because of which one had to undergo the punishment (tazeer). 


DIFFERENCE BETWEEN HADD (PRESCRIBED PUNISHMENT) & TAZEER: Hadd 
(prescribed punishment) is the punishment prescribed by Allah’s Book and the sunnah 
(Prophet's glo ale i o practice) of His Messenger and it is also specified. The ruler has 
authority only to enforce it but he is not allowed to enact it or to amend it. 

On the other hand, tazeer is punishment that is not specified by Allah’s Book or the sunnah 
(Prophet's glasade à le practice) of His Messenger ploy ate a te. Rather, it is enforced at the 
discretion of the ruler. He may determine it according to circumstances and exigencies of 
the time and need of the moment. 


SECTION I Jha 
THE MAXIMUM PUNISHMENT AS TAZEER 
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3630. Sayyiduna Abu Bardah ibn Niyar «sä»; narrated that the Prophet pljas ài go 
said, “More than ten lashes must not be awarded (in punishment to anyone), except 


in one of the hadd (prescribed punishment) (prescribed punishment of the) of the 
hudud of Allah.”! 


COMMENTARY: Though this hadith says that it is not allowed to award more than ten 
lashes in the cases of discretionary punishments or tazeer yet the ulama (Scholars) say that 
this hadith is abrogated. 


As for the maximum number of lashes to be awarded in case of tazeer, the jurists have 
different opinions about it. Imam Abu Hanifah #1.) and Imam Muhammad ata, s say that 
more than thirty-nine lashes must not be awarded to anyone. Imam Abu Yusuf laas j says 
that a maximum of seventy lashes may be awarded. 


1 Bukhari # 8648, Muslim # 40. 1708, Tirmidhi # 1463, Abu Dawud # 4491, Ibn Majah # 2601, Darimi 
# 2314, Musnad Ahmad 4-45. 
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As for the minimum number of lashes, all of them agree that they should be three. 
Moreover, they agree too that the number of lashes awarded in case of tazeer should not be 
as many as the number awarded against hadd (prescribed punishment). However, if they are 
more severe than that then there is no harm. 
SECTION II git jadi 
DO NOT BEAT ON FACE OF THE GUILTY 
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3631. Sayyiduna Abu Hurayrah «s ši») narrated that the Prophet pl- jade ài o said, 


“When any one of you enforces a beating (on the guilty), he should keep away from 
(striking) the face.”! 
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3632. Sayida Ibn Abbas «sà >»; narrated that the Prophet pl~jae àl lo said, “If 
anyone calls another person, ‘O Jew’ then give him twenty lashes. If he calls him ‘O 
mukhannath,’ then give him twenty lashes.If a man has (illicit) sexual intercourse 
then kill him.? 
COMMENTARY: Mukhannath are effeminate men. Their limbs and their speech are 
like women’s. If anyone accuses a slave or an infidel of committing illicit sex though he 
is innocent, then the false accuser is awarded the tazeer (some kind of punishment). So 
too, if anyone falsely accuses a Muslim a crime other than adultery then he is awarded 
a tazeer (or discretion any punishment. A hadd (prescribed punishment) is awarded for 
false accusation of adultery). Examples of these false accusations are calling him: O 
sinner, O disbeliever, O evil one, O thief, O hypocrite, O homosexual, O Jew, O 
mukhannath, O cheater, O son of an adulteress, O zindiq, (o dog), O supporter of 
adulterers or thieves, (O bastard). . 
Tazeer will not be liable on one who calls a Muslim: O donkey, (O dog), O monkey, and 
other animals, O barber, (O bastard), O deformed one, O worthless, O joker, O swindler, O 
knave, O fool, O doubter. However, the ulama (Scholars) say that the tazeer will be 
awarded to one who addresses these words to a virtuous, respectable person. (The words 
in parenthesis are repeated in both places in the original urdu.) 


HUSBAND'S RIGHT: A husband has a right to punish his wife if she disobeys him when 
he asks her to adorn herself for him (when they are together alone), or when she does not 
respond to his advances, or if she does not offer the (prescribed) salah (prayer), or if she does 
not have a purifying bath (after sexual intercourse), or if she goes out of his house without 
his permission. 


1 Abu Dawud # 4493, Musnad Ahmad 2-244. 
2 Tirmidhi # 1467, Ibn Majah # 2568 (2564). 
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SEX WITH MAHRAM: If anyone has a sexual intercourse within the forbidden degrees 
(mahram), then he should be killed. Imam Ahmad äi4a>; goes by this command but the 
majority of the ulama (Scholars) hold that the apparent meaning is not to be observed. This 
statement merely means to discourage such acts. Some others say that if a person regards 
sexual intercourse with a mahram as lawful then he should be killed, otherwise the same 
command as for adultery applies in this case too (as with any woman): the married 
fornicator is to be stoned to death while the unmarried adulterer is to be flogged. 


STEALING SPOILS 
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3633. Sayyiduna Umar «s à s») narrated that Allah’s Messenger ply «Je ài do said, 
“When you detect a man who is treacherous (concerning spoils) in Allah’s path, 
then burn his possessions and give him a beating.” 
COMMENTARY: Some ulama (Scholars) say that the command to burn his property is no 
more valid. It is abrogated. 
Imam Ahmad ata» , however, goes by the apparent meaning of this hadith. He says that all 
property and belongings of this man who misappropriates the spoils should be burnt, 
except copies of the Quran, weapons and animals. 
Also, this man should be beaten as a discretionary punishment. However, as stated earlier, 
he is not liable to have his hand cut off. 
[And this chapter is without setion III ] 


CHAPTER - VII 


ABOUT WINE & THE WARNING TO ONE le) (S655 2) jaws 
WHO DRINKS IT ae. 


In this chapter, wine is defined, and to what the drinker makes himself liable and a 
warning is sounded to the drinker. 


WHAT IS KHAMR: According to the Qamus, Khamr (wine) is that which intoxicates 
when it is drunk. It may be the crude juice of grapes or of any other thing. The more 
correct approach is to go by the generally understood meaning of the word whatever 
intoxicates whether juice of grapes or of anyother thing, because wine was forbidden in 
Madinah when wine from grapes was unknown. Rather, Khamr was produced only 
from dates at that time. 
WHY SO CALLED: In the opinion of the lexicographers, Khamr means ‘to cover’, ‘to 
conceal’, ‘to confound’. Since wine covers the drinker’s mind and confuses and confound 
his senses, so it is called Khamr. 
KINDS OF INTOXICANTS: There are many kinds of things that intoxicate. 

(1) One of these is wine. It is produced from grapes. Juice of grapes is placed in a vessel 

for a few days till it thickens and ferments and becomes ebullient and spirituous. In 


1 Tirmidhi # 1461 (1466), Abu Dawud # 2713. 
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this way, it becomes an intoxicant. The correct opinion which is observed is that it is 
not necessary for it to gather foam. It is called Khamr in Arabic. 

(2) The second kind is to boil the juice of grapes to some extent and store (for some 
time). It is called (au) badhiq (in Arabic) and (4) badah (in Persian).When the 
juice of grapes is boiled till one-fourth of it evaporates and. three-fourths remains, it 
is called (sx) Tila. 

(3) The third kind is called («4 4%) naqi-ut-tamr also called (,~) sikkir. It is the 
thickened juice of dates it gathers foam. 

(4) The fourth kind is called (~#j'@%) naqi-uz-zabib.! 

It is the juice of raisins (large and small) that is boiled and produced foam. 

RULING: Of these four kinds, the first kind is absolutely prohibited. There is no doubt 
about it. The remaining three kinds are prohibited in the unanimous opinion of the ulama 
(Scholars) when they are kept in a vessel after boiling them and they thicken, because in 
this way they become intoxicants. But, if they do not intoxicate then they are not forbidden. 
For instance, if dates are immersed in water for some time till the water looks like a sherbet 
(or juice) without any kind of change in it , then it is proper to drink it. 

OTHER DRINKS: There are four other drinks which, according to Imam Abu Hanifah, 
are lawful to drink provided they are boiled in a simple way such that they do not 
intoxicate, but if they become intoxicants then these kinds also become forbidden Again, if 
they are kept aside for along time without boiling them and they gather foam, then too it is 
forbidden to drink them. 

NABIDTH: One of these four kinds is nabidth. It is produced from dates and is boiled to 
some extent. Even if it becomes dense then too it is allowed to drink it. 


KHALEET: It is a juice prepared by boiling for a little. 


THIRD KIND: It‘is nabidh prepared with honey, wheat, barley and corn or millet boiled in 
_water to some extent to produce a drink. 

MUTHALLITH YAMAN: It is the fourth kind. The juice of grape is boiled till two parts of 

it evaporate and one part (or one-third) of it remains as a drink. 

RULING ON THESE FOUR: Imam Abu Hanifah 4iu>, said that if anyone drinks any of 

them to gain strength to be able to worship well then it is allowed. But, if it is drunk to 

enjoy and get sexual pleasure then it is prohibited. 

However, Imam Muhammad à a>; held that is forbidden even to obtain energy for 

worship. The Hanafis, therefore, go by the ruling of Imam Muhammad å>}. It is stated in 

the Ayni Sharh Kanz that Imam Maalik 4ia>). Imam Shafi'i and Imam Ahmad 44>, and 

from the Hanafis Imam Muhammad å 4>) rule: If a greater part of anything is an 

intoxicant and inebriates and befuddles, then even a small quantity of it is forbidden, 

whatever the way it goes into the drinker’s head.? 

The evidence lies in the hadith in Ibn Majah and Daraqutni that Allah's Messenger asle ài o 

gy said, “Whatever is an intoxicant is wine and all intoxicants are forbidden.”3 


1 Hidayah has it noogoo zabib 
2 Ibn Majah # 3392 to 3394. 
3 Ibn Majah # 3390 and (similar) # 3386 to 3391, Daraqutni. 


622 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


Hence, the Hanafi abide by the ruling of Imam Muhammad ata. 

We know, therefore that every thing spirituous and intoxicant is wine and forbidden 
whether it is a drink prepared from grapes, dates, raisin, honey, wheat, barley, millet or 
corn or it may be the extract or juice of any tree, or it may be a kind of grass. It is forbidden 
irrespective of the quantity consumed, small or great. 


DIVORCE: If anyone divorces his wife in a state of intoxication, then, according to the jurists, 
divorce will be effective whether the intoxicant had resulted from wine or nabidh, etc. 

We stated in the foregoing lines that the Imams Maalik åa), Shafi'i aa.>, and Ahmad ibn 
Hanbal àia; as also from the Hanafis Imam Muhammad a «>, and, besides them, the 
scholars of hadith, hold that every intoxicant is forbidden, little or much. Imam Abu 
Hanifah ata>, holds that a drink is filthy and forbidden and falls under the same command 
as wine which boils, thickens and gathers foam. And, he says that apart from these, unless 
they intoxicate, other things are not forbidden. However, the research scholars of the 
Hanafis who prefer to exercise caution, follow the verdict of Imam Muhammad 4). It is 
stated so in the Nihayah, Ayni, Zayl’i, Durr Mukhtar, Al Ishabah wa an-Naza’ir , Fatawa 
Alamgiri, Fatawa Hummadiyah and Sharh Mawahibur Rahman. In fact, some of these 
assert the Imam Abu Hanifah as~; concurred with Imam Muhammad dia). In this case, 
all the imams are one on this issue. 

Muwlana Abul Hayyi Lakhnowi 44>, had answered a question that ‘leaved bread’ is 
forbidden. He delved exhaustively on the forgoing issue too and attested confirmation 
from nearly forty scholars of the Hanafis and the Shafi’is. 

Among things that cause intoxication, are cannabis, intoxicating grass, herbal plants and 
opium. It is forbidden to eat or drink them because they completely disrupt the human 
mind and hinder man from worship. The Ulama (Scholars) state that if anyone says that 
cannabis etc are lawful (to consume) then he is zindiq and a bid’ati (innovator). Rather, 
the jurist Najmuddin Zahidi a a>) has called him a disbeliever,and said that it is 
permissible to kill him. 


TOBACCO: Also, tobacco is forbidden as stated in Durr Mukhtar. Shah Abdul Aziz 
Muhadd (prescribed punishment)ith Dahlawi 4\«>, has classified puffing at a hookah! (or a 
hubble.bubble) as makruh tanzihi (disapproved for purification). This is because the mouth 
of one who puffs at the hookah smells of onion and garlic and not only that it also 
resembles the inmates their mouths and it does also from this man’s mouth. Besides, sound 
nature dislikes this habit. Also, it causes extreme lethargy, and it causes some people to 
swoon. This thing is among the (=) muftar, meaning that which creates sloth and neglect. 
According to a hadith transmitted by Imam Ahmad dia», and others: 
“Whatever makes one lazy and neglectful is forbidden.” 

The compiler of Sirah and Sahah say muftar means to grow laziness. Imam Raghib has 
written in Mufradat ul-Quran that fatar and future mean to ‘slow down after being active,’ 
‘becoming mild after fervour,’ ‘turning feeble after good health.’ These things are found in 
one who puffs at the hookah. 

As for the meaning of muftar given by some as ‘heating of the body,’ this is a rare meaning 


1 an oriental tobacco pipe with a long, flexible tube draws smoke through water in a bowl. (Oxford 
concise Dictionary) 
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and it is contrary to what most lexicographers say unless it refers to an internal heat. 
Anyway, puffing at the hookah takes one away from Allah's pleasure because it defies the 
sunnah (Prophet's gluse ai o practice) of siwak. While the siwak (cleanses the teeth and) 
removes the bad odour from the mouth, the hookah makes the mouth bad smelling. This 
hadith is found in the books of hadith Sahah, etc. about siwak: 


LÉ ELES iii Si gti 
“The siwak is a means of purifying the mouth and it earns the pleasure of the 
lord.” (siwak is a piece of a twig used to brush and clean teeth.) 


[For more information see the English translation the Hidayah v2 pp 480 etc. 
Published in volumes by Darul-Isha’at, Karachi.] 


SECTION I SiS jadi 
INGREDIENTS OF WINE 
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3634. Sayyiduna Abu Hurayrah «säi s», narrated that Allah’s Messenger ple yale ài ho 
said, “Wine is produced from these two trees: the date-palm and the grape-vine.”? 
COMMENTARY: The meaning is that these two things: dates and grapes are the main 
source of wine. It does not limit the sources to these two things because of the Prophet «tea. 
evy's saying (+55) “Every intoxicant is wine” (in that the same command applies to all). 
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3635. Sayyiduna Ibn Umar «s à»; said that (Sayyiduna) Umar «s à s»; delivered a 

sermon from the pulpit of Allah’s Messenger pl~j4ls àt Lo and he said, “Prohibition 

of wine has been revealed. And it is produced from five things: grapes, dates, 

wheat, barley and honey. Wine is what covers and confounds the mind.”3 
COMMENTARY: The ulama (Scholars) explain that the concluding words describe wine as 
what confounds the mind. Hence, these five things are not all from which wine is prepared. 
There are other things too (Prohibition was with verse 90 of sunah al-Ma’idah). 


KHAMR WAS FROM DATES 
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1 Nasai # 5, Musnad Ahmad 6-124, Abu Yala # 4916, Nasai Kubra # 4, Bukhari before # 1934 as 
chapter heading. 

2 Musnad Ahmad 2-279, Muslim # 13. 1985, Tirmidhi # 1875 (1882), Abu Dawud # 3678, Nasai # 
5572, Ibn Majah # 3378 

3 Bukhari # 5588, Muslim # 33-3032, Abu Dawud # 3669, Nasai # 5578. 
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3636. Sayyiduna Anas «+ 4 .», said, “Prohibition of wine was (enforced 
promptly) when it was forbidden (by a revelation). We did not (at that time) get 
wine from grapes but a little. Most of our wine was from busr (unripe dates) and 
tamr (dry dates).”1 
COMMENTARY: The fresh bud, or plumule, on a palm tree is called (eb) tala in Arabic. It 
is the spadix which is the initial form of dates where after (J»+) Khalal or green dates, (,~) 
busr or unripe dates, (—b)) rutb or fresh, moist dates, are followed by dried dates and the 
final form (,+3) tamr or ripe dates. 
SPIRITUOUS DRINK IS FORBIDDEN 
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3637. Sayyidah Ayshah ‘44 .») said that Allah’s Messenger ¢l- ya, a! Jo was asked 

about bit (e) or mead which is nabidh from honey. He said, “Every drink that 

intoxicates is forbidden.”2 
COMMENTARY: The word bit is also biti. Honey is kept in a vessel for some days till it 
becomes strong like the nabidh from dates. Both kinds are forbidden if they cause 
intoxication. It is said that bit was common among the people of Yemen. 

DEPRIVED oo PURE WINE OF NEXT WORLD 
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3638. Sayyiduna Ibn Umar «sä s»; narrated that Allah's Messenger sl- jaJe än le said, 
“Every intoxicant is (under the same command as) wine and every intoxicant is 
‘forbidden. He who drinks wine in this world and dies as a habitual drinker, 
without making a repentance, will not drink it in the hereafter.”3 
COMMENTARY; The habitual drinker drinks wine taking it to be lawful, cr iese words 
are meant to keep him away from drinking, or he will not get the pure wine of the next 
world with those who enter paradise straightaway. 


WARNING TO DRINKERS 
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1 Bukhari # 5580, Muslim (like it) # 7-1980, Nasai # 5543. 

2 Bukhari # 5586, Muslim # 67-2001, Abu Dawud # 3682, Tirmidhi # 1863 (1870), Nasai # 5594, Ibn 
Majah # 3386, Muwatta Maalik # 9 (Ashribah), Musnad Ahmad 6-190. 

3 Muslim # 73-2003, Bukhari (second partonly) # 5575, (and so) Tirmidhi # 1868 ( 1871), Ibn Majah # 
3373, Darimi # 2090, Muwatta Maalik # 11 (Ashribah), Musnad Ahmad 2-19 
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3639. Sayyiduna Jabir «+...» narrated that a man arrived from Yemen. He asked the 
Prophet lujae à to about a kind of liquor they consumed in Yemen which was 
produced from corn and is called mizr. The Prophet »y4W1¢ di to asked him, “Is it 
intoxicating?” He said, “Yes!” So, he said, “Every intoxicant is forbidden. And 
(remember) about one who drinks intoxicants that he will give him to drink from 
tinat ul-Khabal.” They (the sahabah (Prophet’s Companions) »¢s 4.) ) asked, “O 
Messenger of Allah, what is tinat ul-Khabal?” He said, “The perspiration of the 
inmates of hell.” Or, he said, “The puss from the wounds of the inmates of hell.” 
COMMENTARY: The translation of Shaykh Abdul Haq Muhadd (prescribed punishment)ith 
Dahlawi «a>, gives the meaning of Khabal as the ‘sweat’ or ‘puss or blood’ of the inmates 
of hell, and tinat as ‘sediment’. 


ABOUT NABIDH 
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3640. Sayyiduna Abu Qatadah «säi»; narrated that the Prophet pl- jaJe ài o forbade 
that dried date and unripe dates should be mixed (to prepare nabidh), that raisins 
and dried dates should be mixed (to prepare nabidh), that zahwi (;»;) which is 
unripe date that takes yellow and red colour) should be mixed with fresh dates (to 
prepare nabidh). But, he said, “Prepare nabidh of each (by soaking it) separately.”2 

COMMENTARY: The Prophet lu) 416 di o forbade the soaking of two kinds of fruit 
together (to make nabidh from them), but he allowed each to be soaked separately (to make 
nabidh from it). The reason is that one of the two kinds of fruit may respond to water more 
quickly than the other and become an intoxicant casting an influence on the other, The 
nabidh will cause intoxication and it will not be possible to identify the intoxicant. So, 
drinking it will be unlawful. 

‘Imam Maalik 44>, and Imam Ahmad 44>, abide by this hadith. They say that it is 
unlawful to drink this nabidh whether it intoxicates or not. Other say that it is forbidden 
only if there is intoxicant from it. 

ALLOWED TO CONSUME VINEGAR FROM WINE OR NOT? 
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3641. Sayyiduna Anas «+4,,2, said that the Prophet -1.)«1¢4).l2 was asked about wine 
being processed into vinegar (by immersing salt and onion into it). He said, “No.” 
(It is not lawful).3 
COMMENTARY: The Hanafis say that if wine is transformed into vinegar then it is 
allowed to use it for eating and drinking. The vinegar may be prepared by mixing 


1 Muslim # 72-2002, Nasai # 5712, Nasai Kubra 5218, Musnad Ahmad 3-361. 

2 Bukhari # 5602, Muslim # 26-1988, Abu Dawud # 3704, Nasai # 5551, Ibn Majah # 3397, Darimi # 
2113, Musnad Ahmad 5-309. 

3 Muslim # 11-1983, Tirmidhi # 1294 (1298), Darimi # 2115, Musnad Ahmad 3-260. 
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something in wine or without adding anything to it, by putting it aside for many days, or 
by leaving it in the sun after which it turns into vinegar automatically. 

Imam Shafi 41a, says that if vinegar is processed by mixed something with wine, then it is 
not lawful to consume. If it is left in sun and it turns into vinegar without anything being 
added to it then he gave two verdicts about it and the more approved is that the wine is no 
more wine but will become pure and it will be allowed to consume it. 

The Hanafis say that the Prophet pl yateait8 had said unreservedly: 


aU Ais gas 

(The best of seasoning is vinegar.) Hence, vinegar is lawful. Secondly, if the impurity is 
removed from wine because of which it was unlawful and a pure state is introduced into it 
then becomes lawful to consume. 

As for this hadith (under discussion) the Hanafis say that the Prophet ely acle à lo had 
denied that it was lawful because this question was asked after wine was forbidden and 
people had long been used to drinking it. Naturally, any habit that has been given up after 
a very long practice does not go out of minds suddenly. Minds do incline toward it for a 
long time afterwards. Therefore, the Prophet ply «Je a Je forbade the use of vinegar 
processed from wine lest the devil tempt the people to drink wine in the name of vinegar. 
Later, when the people were used to the prohibition of wine and there was no likelihood of 
their returning to it, the consumption of vinegar was permitted, processed from wine. The 
compiler of Hidayah has transmitted a hadith from Jabir «sà», in a marfa form: 
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(The best of your vinegar is that which is produced from wine). Bayhaqi, Kitab Marifah. 
NOT TO BE USED AS MEDICINE 
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3642. Sayyiduna Wa’il al-Hadrami «+ 4 2, narrated that (Sayyiduna) Tariq ibn 
Suwayd «+ a.» asked the Prophet «s+ 4.2, about wine. He forbade him. Then he 
submitted, “We (will) only use it as a medicine.” He said, “It is not a medicine but 
is (itself) a malady.” 
COMMENTARY: Most ulama (Scholars) say that wine must not be used as medicine. 
Some ulama (Scholars) maintain, however, that if a physician says that there is no remedy 
for an illness but wine, then it is allowed to use it, but the physician must be skilled. 
Similarly, if a morsel or something else gets stuck in a person’s throat and cannot be 
swallowed and there is no water or any liquid to gulp it down so that he might die of 
suffocation, then all the ulama (Scholars) say, unanimously, that it is lawful to drink only 
so mush wine as is enough to get that thing down the throat. 


ALLAH HAS NOT PLACED CURE IN THE UNLAWFUL THINGS: _ It has been 
mentioned earlier in the beginning of the previous chapter, that the prohibition of wine 
was not sent down (in the verses of the Quran) all of a sudden but was sent down 


1 Muslim # 12-1984, Daimi # 2095, Musnad Ahmad 4-331. 
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gradually. The first of these verses was cited there. It also says: (púl aits3) {and there is 
some benefit in it for the people} 

The exegetes have written much on what these benefits could be. Some of them have 
pointed out that benefits refer to the soundness of the human body but can wine benefit the 
human body in any way, or be a means of cure of some illness? We must remember the 
words of the Prophet ly ale ai le that Allah has not placed cure in anything that is 
unlawful. 


SECTION II cpl jadi 
PUNISHMENT FOR DRINKING WINE 
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3643. Sayyiduna Abdullah ibn Umar «4),,.2) narrated that Allah’s Messenger 441,10 
ey said, “If anyone drinks wine (and does not repent) then Allah does not accept 
his salah (prayer) for forty days. If he repents then Allah relents to him. If he reverts 
(to it), then Allah does not accept his salah (prayer) for forty days, but if he repents 
then Allah relents to him. Again, if he reverts (to it), then Allah does not accept his 
salah (prayer) for forty days, but if he repents then Allah relents to him. Then, if he 
reverts to it a fourth time, Allah does not accept his salah (prayer) over forty days 
and even if he repents, Allah does not relent to him, and He will give him to drink 
from the river of Khabal (which is the pus of the inmates of hell ).”! 

3644. Sayyiduna Abdullah ibn Amr «+41,» narrated (the same hadith # 3463).2 
COMMENTARY: The man will not get reward for offering salah (prayer) but he will have 
discharged his duty to offer it. The worship of salah (prayer) has been mentioned here 
specifically to make realize that when salah (prayer) is not approved which is the superior 
most of all physical forms of worship then what way be said of the other forms of worship. 
The number of forty days is perhaps mentioned because a drunkard retains the effect of 
wine in different ways for as many days. 

The Prophet's pw sea), Lo words that Allah will not relent to him the fourth time are by way 
of warning and are meant to keep him away from sin. In fact, he has said elsewhere, “If 
anyone sins and regrets and makes a repentance and hopes that Allah will forgive him then 
he is not defiant even if commits the same sin seventy times in a day.” 

Or, the Prophet's pl- jats àt Lo words mean that he who drinks wine the essence of all sins is 
so much under its bleak influence that he is unable to make a sincere repentance. He is lost 


1 Tirmidhi # 1862, Musnad Ahmad 2-153 
2 Nasia # 5669, Ibn Majah # 3377, Darimi # 2091, Musnad Ahmad 2-189. 
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to the extent that he dies in his obstinacy. 
LITTLE OF INTOXICANT IS ALSO HARAAM 


wha olo) 21A Aii aak Sia J s af A Joab Sz 525 41 pe 365 (bo) 


(Aala gly a5logels 

3645. Sayyiduna Jabir «+.» narrated that Allah’s Messenger ploysJe ai to said, “If 

much of anything intoxicates, then a little of it is (also) prohibited.” i 
COMMENTARY: If there is a liquor whose large amount causes intoxication but a small 
amount does not intoxicates then it does not follow that its small amounts may be 
consumed . Rather, even a little of it is haraam (prohibited), for, it is with man that he goes 
on increasing the amount of whatever he uses. Hence, we must abstain from small 
amounts, too. 


HANDFUL OF oe IS ALSO FORBIDDEN 


Le? be 4 
9 


~A| 5 Abe ASUS G5 x Si ls JG sis a5 aie ah Joa 325 25 ELE CE SONY) 
(2.513 9219 Se A319 tool oh 9) 
3646. Sayyidah Ayshah ‘y4,.>, narrated that Allah’s Messenger said, “If a faraq of 
anything intoxicates, then a handful of it is forbidden (too).”2 
COMMENTARY: A faraq is three sa’s (eight seers). The hadith means that whatever causes 
intoxication is forbidden irrespective of quantity. 
WHAT MAKES WINE 
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3647. Sayyiduna Numan ibn Bashir «s4..>) narrated that Allah’s Messenger ate äi o 
ry Said, “Indeed, from wheat wine is had, from barley wine is had, from dates 
wine is had, from grapes wine is had and from honey wine is had.”3 
COMMENTARY: the ulama (Scholars) say that the hadith does not mean that wine is 
made from only these things. They are, however, the sources of wine, generally. Ibn Maalik 
said that wine (Khamz) is from grapes but the word is used for other sources too because 
the wine from them (as from nabidh) also knocks out the mind. 


WINE IS NOT A PRECIOUS COMMODITY 
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1 Tirmidhi # 1865 (1872), Abu Dawud # 3681, Ibn Majah # 3393, Musnad Ahmad 3-343. 
2 Tirmidhi # 1866 (1873), Abu Dawud # 3681, Musnad Ahmad 6-131. 
3 Tirmidhi # 1879, Abu Dawud # 3676, ibn Majah # 3479, Musnad Ahmad 4-267. 
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3648. Sayyiduna Abu Sa’eed Khudri «sà»; said, “We had with us wine belonging 

to an orphan (who was under our care and whose miscellaneous property was 

entrusted to us ). When surah al- Ma’idah (meaning its verse 90 was revealed), I 

asked Allah’s Messenger pljas ài o about it and informed him that it belonged to 

an orphan (whose property should be preserved). He said, “pour it out.”1 
COMMENTARY: Wine is not a property of value. It is not lawful to earn a profit from it 
and we must ee it. Hence it must be spilled out. 
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3649. Sayyiduna Anas «4.2, reported about (Sayyiduna) Abu Talhah «s 4 v; that 
he asked, “O Prophet of Allah, I had bought wine for the orphans in my charge.” 
He said, “Pour out the wine and smash the vessels.2 
According to another version: He asked the Prophet pl 4J¢ 4,6 anout the orphans 
who had inherited wine. He said, “Throw it away!” He asked, “May I not make 
vinegar out of it?” He said, “No!”3 
COMMENTARY: Abu Talhah «sä 2; had bought wine for the orphans in his care when it 
was not prohibited When he asked him about it, the Prophet pl- sate à Lo instructed him to 
spill out the wine and break the vessels that contained it because wine may have seeped 
through into them. There was no way they could be purified. Or, the Prophet el- jade àt gho 
may have meant to emphasise the prohibition of wine. It was so serious that the vessels 
associated with wine may also be eliminated. 
He also disallowed the making of vinegar from it. Perhaps this was also to emphasise 
the dislike for wine. Or, the forbidding was by way of makruh tanzihi (disapproved 
for purification). 


SECTION HI ésén jai 
WHAT INTOXICATES & CAUSES LETHARGY & WEAKNESS IS FORBIDDEN 
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3650. Sayyiduna Umm Salamah «s à s»; said that Allah's Messenger plwy ale ai bo 
forbade everything that causes intoxication and renders (the drinker) languid.4 

COMMENTARY: The word rendered ‘languid’ is (=) (muftir). It is said of a man (J!) when 
his eye lashes become weak and the eye balls seem to have been raised. It is used for something 
that heats the heart and mind and then makes them remiss, faint and become allayed. 

On the basis of this interpretation, the dill (or dill weed) of Khurasan and such other culinary 
herbs that cause weakness and laxity (after initial heat) are deduced to be forbidden. 


1 Tirmidhi # 1263, Musnad Ahmad 3-26. 

2 Tirmidhi # 1297. 

3 Abu Dawud # 3675. 

4 Abu Dawud # 3686, Musnad Ahmad 6-309. 
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The aforementioned meaning is from the Nihayah. 

[According to lane’s lexicon. ‘it is a beverage that renders languid the drinker... or which 
heats the body and occasions in it a languor, or laxity of the joints and weakness: such 
beverage is prohibited.]} 


WINE IS NEVER PERMITTED 
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3651. Sayyiduna Daylam Himyariy « 4 s»; narrated that he submitted, “O 
Messenger of Allah, we reside in a cold land where we have to undertake strenuous 
work (that requires tremendous physical exertion). So, we make wine from wheat to 
energise ourselves from it for our work and to withstand the it intoxicate?” He said, 
“Yes”. He submitted, “The people will not refrain from it.” He said, “If they do not 
give it up (and deem it to be lawful) then fight with them.”2 


WINE & GAMES OF CHANCE FORBIDDEN 
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3652. Sayyiduna Abdullah ibn Amr «s à s»; narrated that the jae plg ade Àl ae 

forbade (the consumption of) wine, (indulging in) gambling, (playing the) Kubah 

(game of chess or a kind of drum or the game backgammon or lute), and (drinking) 

ghubayra (a kind of wine). And he said, “Every intoxicant is prohibited.”3 
COMMENTARY: Kubah is the game of chess or backgammon, or a drum or a lute. 
(Maysir a game of chance). And ghubayra is a kind of wine prepared from corn or 
millet by the Ethiopians. 


DRINKER WILL NOT ENTER PARADISE 
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3653. Sayyiduna Abdullah ibn Amr «s 41.) narrated that the Prophet plo) 416 a) Jo 
said, “A disobedient son and a gambler, and one who reminds of his favours and a 
habitual drinker will not enter paradise (with those who are admitted at an early 
stage after earning deliverance).”4 
According to another version from him: “A disobedient son and a bastard, and one 
who reminds of his favours and a habitual drinker...” to the end. 


1 Arabic- English lexicon EW. Lane (Book I part 6 pp 232. 33). translator. 
2 Abu Dawud # 3683, Musnad Ahmad 4-232. 

3 Abu Dawud # 3685. 

4 Nasai # 5675, Darimi # 2094, Musnad Ahmad -201. 
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COMMENTARY: Every play in which a bet is placed on something, or money is staked on 
something, is gambling. Speculation or forward trading is also gambling. 

Teebi sia>, said that (gt) mannan could mean ‘to brag about one’s favour’s. But, it could 
also mean one who’ cut off.’ So, he is who severs ties of relationship. 

The hadith that a bastard will not enter paradise is neither sahih (or sound) nor may it be 
termed mawdu (or invented). Rather, it is a weak tradition. If it were to be said to be sound 
to some degree then it may be explained that normally a child born out of wedlock is 
deprived of its father’s care and remains under the shadow of its mother’s bad character, so 
it goes astray and falls into evil. 

It may also be said that such a child is auspicious. Or, it is a warning to such people who 
indulge in unlawful intercourse to desist them they give birth to such children. 

Some people say that walad uz-zina does not mean bastard but refers to those people who 
are habitual adulteres. It is like saying banu al-harb (children of war) or banu al-Islam 
(children of Islam), respectively, fighter, Muslims. 

Hence, this hadith does not say that a bastard will go to hell because he is born out of 
wedlock. He was not at fault for the sin that was the means of his birth. 


WARNING TO A DRUNKARD 
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3654. Sayyiduna Abu Umamah «+ #.,»,) narrated that the Prophet po) «Je ai o said, 
“Allah has sent me as a mercy to the worlds and as a guidance to the worlds. And 
my lord, Mighty and Glorious, has commanded me to eliminate (musical) stringed 
instruments and wind instruments, idols, crosses and customs of the jahiliyah 
(ignorance period) (pre-Islamic disbelief). And, my lord, Mighty and Glorious, has 
sworn, ‘By My Mighty, if any of My slaves sips a mouthful of wine then I shall give 

` him (in the next world) as much of pus (of the inmates of hell) to drink. But, if he 
abandons it (drinking wine) through fear of Me then I will give him (in the next 
world) drink from the sacred ponds (of paradise).”! 

COMMENTARY: The (musical) instruments comprise every conceivable kind, like drums, 

flutes, etc. But the stringed and wind instruments are forbidden because they were used by 

the misled people since ancient times. 

The jurists rule that humming tunes and singing songs with the musical instrument are 

unlawful, but without the musical instrument, they are makruh (disapproved). Moreover, 

to listen to songs and tunes sung by stranger women is strictly forbidden. 

The cross is a sacred symbol of the Christians. It reminds them of their belief that Prophet 

Eesa p%Jiate was curified thecross depicts the manner in which he was put on it according 

to their belief. Hence, the Prophet pl.yate at 2 was commanded to eliminate this symbol, 


1 Musnad Ahmad 5-228. 
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too. The Muslims are forbidden to use any such thing on which this symbol is found, for, it 
resembles another people and it is unlawful in Islam. . 

As for the customs of the jahiliyah (ignorance period), they are those that are absolutely false 
and fake. They were practiced before the advent of Islam unrestrictedly. Examples are wailing, 
boasting on ancestors and family background and finding faults with lineages of other people. 


DISOBEDIENT CHILDREN CUCKOLD & DRUNKARD 
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3655. Sayyiduna Abdullah ibn Umar «+4,» narrated that Allah’s Messenger 44e ài Lo 
ey said, “Three there are to whom Allah has forbidden (admittance to) paradise (and 
they will not be admitted in the beginning with those who have succeeded). They are: 
the habitual drunkard, one who is disobedient to parents, and the cuckold who 
connives at his wife (and womenfolk) committing illicit sexual intercourse.”! 
COMMENTARY: The cuckold compels his wife and female slave, etc to commit sin with 
other men, or he connives at their being sinful with other men. This includes. consuming 
wine, remaining impure without having a purifying bath. The cuckold does not make his 
wife stop drinking and he does not compel her to have a purifying bath. 
The cuckold is (~s) dayyuth in Arabic. The Majma-ul-Bahrayn says that he is also called 
(25) Kash Khan, and (ot) qarnan. Some people differ and say that while the dayyuth 
tolerates other men’s them to visit his wife, Kash Khan allows them to visit his sisters and 
qarnan permits them to go to his daughters. (According to steingass Persian-English 
Dictionary: Kash Khan is ‘wittol’ and garnan is ‘cornute’. ) 
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peal bes EA JESSY GE SMS shag ole AU YS 5551 O eii áh ol oE 0) 
(lols) Éa po. 51 ALG 5 
3656. Sayyiduna Abu Musa Ashari «så s»; narrated that the Prophet pl jate ăi o said, 
“three kinds of people will not enter paradise (initially): one who is a habitual 
drinker, one who severs ties of relationship and one who believes in sorcery.”2 
COMMENTARY: The one who believes in sorcery believes that magic is effective by itself, 
otherwise it is proper to believe that sorcery is something, for it is created by Allah Himself. 
It works at Allah’s command as stated: (i +i) (sorcery is a fact). 
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3657. Sayyiduna Ibn Abbas «+4i,.>, narrated that Allah’s Messenger gl- jale ãi do said, 


1 Musnad Ahmad 2-134. 
.2 Musnad Ahmad 1-272. 
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“One who is addicted to wine will, on his death, meet Allah the Exalted like an 

` idol-worshipper.”! 
3658. Sayyiduna Abu Hurayrah «säi»; also narrated it. 2 . 
3659. Sayyiduna Muhammad ibn Ubaydullah 4, also narrated it from his father 
Bukhari also narrated it in his Tarikh from Muhammad ibn Abdullah à>, from his 
father, as Bayhaqi i>, said. 
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3660. Sayyiduna Abu Musa «s à s»; (Ashari) said, “I find no difference (at all) 
between consuming wine and worshipping this pillar (meaning the idol of stone) 
instead of Allah.”4 
COMMENTARY: Abu Musa «tài 2; means to say that consumption of wine and idolatry 
are sins of identical degree. 


1 Musnad Ahmad 1-272. 

2 Ibn Majah # 3375. 

3 Bayhaqi in Shuab ul-eeman # 5597. 

4 Nasai # 5663 (5666), Nasai Kubra # 5173. 
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ee Bye Nail ean 
BOOK - XVII 
KITAB UL-IMARAH WA AL-QADA slams els 


EMIRATES & JUDICIARY 
(OFFICES OF THE AMIR OR RULER AND OF THE JUDGE) 


The word (jut) Imarah (emirate) means ‘chieftanship and rule.’ The word (sta) qada means 
‘judiciary under shariah.’ These are the two basic pillars of the Islamic government. 

The amir and imam (who is the head of the government) is the preserver of the basic laws 
of Islam. He is responsible for running the government and for enjoining the reputable and 
forbidding the disreputable. He is the trustee of the religion and the strength of the ummah 
of Islam. He oversees the general affairs of the state. He has an authority over the matters 
of concern to the members of the Islamic society. 

The qadi (judge) is the chief of the judiciary. He is the preserver of the rights of the citizens. 
He is the final authority on behalf of Shariah to decide cases and his main responsibility is 
to decide, on the basis of Shariah, the disputes between people. And his duty, greater than 
that, is to respect justice, fairness and honesty in every case. 


ISLAM & GOVERNANCE 
Islam is the world’s unparalled religion and also its most great power. It is the last and 
most perfect code of law of guidance for the success of mankind. It is also the eternal 
political power that dispenses its authority for the overall good of mankind and their 
general administration. 
Islam is not merely a religion but as a religion is concerned with governance, rule politics 
and the state as with any significant reality. It is not what merely corrects the internal 
affairs but as a religion it lays claim to authority over the world’s material life too. This is 
why the Quran the source of Islam’s conceptions and theories, and the ahadith that are the 
explanations of the Quranic guidance, establish the relationship of Islam and the 
government, sometimes through history, sometimes through education and sometimes by 
recalling the blessings of Allah. 
The earth belongs to Allah who has the right rule over it. So, one of the basic objectives of 
Islam is that Allah’s rule should be established on earth and His law should be enforced. 
Those of us who are obstinate and bull-headed wish to separate religion and politics and 
thereby to keep Islam away from politics and government with no concern for them. They 
have succumbed to the tactics of elements who oppose Islam but who themselves have 
been unable to keep the state aloof of religion. However, they are bent on preventing the 
Muslims from marching ahead in politics. So they have created a conception of separate ` 
entities of religion and politics. Thereby, they have poisoned Muslim minds and thought 
with their filthy ideas. 
The initial ahadith of this Book of Al-imarah wa al-Qada bear out that Islam and 
government with politics are not two diverse subjects. These ahadith make clear that 
government and politics are part of Islam’s sphere and they give ample guidance 
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concerning the amir (or ruler, chief), the Khalifah (caliph), the qadi (judge) and sub-judges, 
he masses and subjects, the state and the army, and the different fields of administration 
and governance. These ahadith provide guidance and commands about them. 


CHAPTER - I 


SECTION I fi jadi 
OBEDIENCE TO AMIR IS OBEDIENCE TO ALLAH & HIS MESSENGER ph yale Le 
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3661. Sayyiduna Abu Hurayrah «sà»; narrated that Allah's Messenger pjate àl ghe 
said, “Whoever obeys me has obeyed Allah, and whoever disobeys me has 
disobeyed Allah, whoever obeys the amir has obeyed me, and whoever disobeys 
the amir has disobeyed me. The imam is merely a shield behind whom fighting 
takes place (on his orders and strength) and protection is sought (from the enemy). 
If he enjoins (piety and) fear of Allah and dispenses justice, then he will earn a 
reward for that. But, if he enjoins otherwise, then he will bear the burden (of sin).”! 

COMMENTARY: The imam (ruler of the state) is a shield in the sense that like a shield that 
keeps arrows and swords away from the body, so too the imam keeps the enemy at bay. 


A SLAVE WHO IS AMIR MUST BE OBEYED 
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3662. Spidi Umm Al-Husayn «+ 4,2, narrated that Allah’s Messenger 4e ài o 
ews said, “If a slave with a slit nose and a cut ear is made your ruler and he goes by 
the Book of Allah (in leading you) then listen to him and obey him.”2 
COMMENTARY: This hadith emphasises the importance of obeying the ruler. The 
relevance of the slave makes it more emphatic. It is like the Prophet's plu yaleai_ uo saying, “If 
anybody builds a mosque even like a birds nest....” Clearly a mosque is never like that. So, 
the Prophet pljas ài 6 only meant to emphasise the importance of building mosque: how 
excellent and meritorious it is! In this case too it is to show how important it is to obey the 
ruler. Otherwise, it is not allowed to make a slave an amir or an imam (meaning, head of 
state). He may become an assistant of the head of state. 
Hence, it must be remembered that in all these ahadith the same interpretation will apply 
as mention a slave as the head of state. 
The same explanation is made about a split nose and ear. It means that the ruler should be 


1 Bukhari # 2957, Muslim # 33-1835, Nasai # 4193, 4196, Ibn Majah # 2859, Musnad Ahmad 2-252. 
Nasai Kubra # 7816, 7819. 
2 Muslim # 311-1298, Tirmidhi # 1706 (1712), Nasai # 4196, Ibn Majah # 2861, Musnad Ahmad 6-402. 
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obeyed howsoever he is personally of a ow rank. 
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3663. Sayyiduna Anas «s 4) .») narrated that Allah’s Messenger elu) «Je a) Jo said, 
“Listen (to the command) and obey (what your ruler enjoins and forbids) even if an 
Ethiopian slave with a (small) head like a raisin is made your ruler.”! 


RULER MUST NOT BE OBEYED IF HE COMMANDS DISOBEDIENCE TO ALLAH 
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3664. Sayyiduna Ibn Umar «+4i,,», narrated that Allah’s Messenger glu yale dt lo said, 
“To hear and to obey (his commands) are incumbent on a Muslim in what he likes 
and what he dislikes, as long as he is not commanded to commit sin. So, when a 
command is given (by the ruler) to do something sinful then he must neither hear 
nor obey.”2 . 
COMMENTARY: It is binding on every Muslim to need and obey what the ruler says 
whether it is to his liking or not, provided the ruler’s command does not contravene the 
limits of Shariah. When he gives such a wrong command, it must not be obeyed but, even in 
this case it is not allowed to rebel against him. 
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3665. Sayyiduna Ali «sà»; narrated that Allah's Messenger pu jale ài o said, “There 
is no obedience (to a command from the ruler, parents, teachers, religious mentors, 


etc.) If it calls to disobedience (or sin). Obedience is binding only in what is pious 
and reputable.”3 


PROMISE TO OBEY 
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3666. Sayyiduna Ubadah ibn Samit «4,2, said, “We aware allegiance to Allah’s 


1 Bukhari # 7142, Ibn Majah # 2860, Musnad Ahmad 3-114. 

2 Bukhari # 7144, Muslim # 38-1839, Tirmidhi # 1713, Abu Dawud # 2626, Nasai 4206, Ibn Majah 
2864, Musnad Ahmad 2-17. i 

3 Bukhari # 7257, Muslim # 39-184, Abu Dawud # 2625, Nasai # 4205, Musnad Ahmad 1-12. 
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Messenger el. y1ed10 (promising to observe these things: ) 
1. To hear (his instruction and in all conditions) to obey (his commands) i in 
time of difficulty and time of ease, in happiness and in sorrow. 
2. If others are preferred over us (we shall show patience) 
3. not to dispute with authority about the commands 
4, to speak the truth (and what is right) wherever we be (and it whatever situation) 
5. and we shall not fear anyone who blames us whatever he says in our works 
for Allah’s sake (in religious affairs and in speaking truth).” 
According to another version: “Not to dispute with authority about the commands” 
(and the Prophet ¢lyJedi,.o said: ) “unless you have an evidence from Allah” (like a 
verse of the Quran or a hadith and which is not subject to an alternate 
interpretation in such cases, it is allowed to reproach the authority).! 
COMMENTARY: According to a tradition, the Prophet ployate dt 6 had forewarned the 
ansars that after him, other people would be given preference over them. He had 
instructed them to show patience when that happened. Indeed, this did happen after the 
righteous caliphs. When the amirs ruled they gave the slip to the ansars so they kept their 
promise and tolerated the injustice without making any complaint. 
As for the promise not to dispute with the authority about the command(s), it implies ‘we 
shall not crave for rule and government and whoever is made our amir, we shall not 
depose him nor rebel against him.’ However, the concluding words of the tradition say 
explicitly that if the words and dees of the ruler smack of disbelief then it is allowed to 
depose him and he may not be obeyed. 
The question whether an imam and a qadi may be deposed if he is a sinner is as: imam 
Shafii à a>; holds that he must be deposed but Imam Abu Hanifah dia») says that he 
cannot be deposed for that reason. Also, Imam Shafi 414», contends that he cannot be a 
guardian of anyone but Imam Abu Hanifah 4iu>, says that he is eligible to be someone’s 
guardian and a sinning father may give off his minor daughter in marriage. 


OBEDIENCE ACCORDING TO ABILITY 
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3667. Sayyiduna Ibn Umar «+ a.) nairated that whenever they pledged allegiance 

to Allah’s Messenger pjate à Lo to hear (his words of guidance carefully) and to 

obey (his commands), he would say to them : In that which you are able.”2 
COMMENTARY: The Prophet py ae ai le gave concession to the Sahabah (Prophet's 
Companions) »¢+ 41.2) to hear and obey to the best of their ability. They must not lag 
behind in that. 

DO NOT SEPARATE FROM THE UMMAH EVEN A BIT 


ped ah £553 iS 9 hal be sls bs alas aie A de ht $525 SG JG ple ol G5 MAM) 


ti 


1 Bukhari # 7200, Muslim # 42-1709, Nasai # 4151, ibn majah # 2866, Muwatta Maalik # 5 (Jihad) , 
Musnad Ahmad 5-314. 
2 Bukhari # 7202, Muslim # 90-1867, Nasai # 4187, Muwatta Maalik # (Bayah) Musnad Ahmad 2-139. 
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3668. Sayyidunà Ibn Abbas «sài»; narrated that Allah’s Messenger pL-yateai Jo said, 
“If anyone finds in his amir something that he does not approve (from the point of 
view of Shariah or naturally), then he must exercise patience. (He should not rebel 
against the amir) for if anyone separates from the community a span’s distance and 
dies (without making a repentance) then he dies the death of the people of the 
jahiliyah (ignorance period).”1 

COMMENTARY: The people of the pre-Islamic era were unconcerned with religion. They 

did not obey their amir or their imam. Rather, they openly absolved themselves of all 

responsibility to their leaders. They had no concept of a community and togetherness. 

This hadith teaches us that Islam calls for a unified ummah, togetherness of the Muslims, a 

strong reliance on the leadership and obedience to the leaders and unity in affairs of the 

community. These things are essential to religion and for its strength. 


PARTISANSHIP HAS NO PLACE IN ISLAM 
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3669. Sayyiduna Abu Hurayrah «sài»; narrated that he heard Allah's Messenger „o 
piv ate i! say, “If anyone gives up obedience (to the ruler) and separates from the 
community (of Islam) and dies (in that condition) then he dies the death of the 
people of the jahiliyah (ignorance period). If anyone fights under a banner whose 
cause is not clear whether right or wrong and he is in a rage in favour of 
partisanship, or gathers people to factionalism, or promotes the cause of 
partisanship, and is killed (in the process not concerned with propagation of 
religion) then he dies the death of the people of the jahiliyah (ignorance period). If 
anyone comes out against my people with a raised sword killing the pious and the 
evil not aparing those who are believers (giving no thought to how grave it is to kill 
them) and (not sparing) those who observe covenants that have been agreed upon 
‘(not respecting these covenants), then he does not belong to my ummah (and is not 
among those who pursue my path) and I have no concern with him.”? 


THE BEST & THE WORST RULERS 
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1 Bukhari # 7134, Muslim # 55-1819, Darimi # 2519, Musnad Ahmad 2-275. 
2 Muslim # 53-1848, Nasai # 4114, Ibn Majah # 3948, Musnad Ahmad 2-306, Nasai Kubra # 3579. 
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3670. Sayyiduna Awf ibn Maalik Ashjai «4», narrated, “The best of your rulers 
are they whom you love and they love you. You pray for them and they pray for 
you. (This creates a mutual nearness and kind relationship.) And, the worst of your 
rulers are they whom you despise and they despise you. You invoke curse on them 
and they curse you.” 
He (Awf «săi >»; ) said that they (meaning, the sahabah (Prophet's Companions) s>; 
¢¢$ăi ) asked him, : O Messenger of Allah , in that case, shall we revoke the promise 
made to them? (Shall we depose them?)” He said, “No! Not as long as they establish 
the salah (prayer) among you. No! Not as long as they establish the salah (prayer) 
among you. Beware! If one has a ruler over him and he observes him come up with 
an act of disobedience to Allah, then he must detest the act of disobedience to 
Allah, but must not take away his hand from obedience to him.”! 
COMMENTARY: The hadith makes us understand that if the head of state which is 
Islamic does not offer salah (prayer) then it makes it binding to revoke the promise and 
covenant of faithfulness and obedience to him. If he perpetrates a clear act of disbelief then 
the Muslims may revoke their promise of fidelity to him and depose him. So, If he gives up 
offering salah (prayer), he deserves the same treatment and may be deposed, because salah 
(prayer) is a pillar of religion and it distinguishes Islam from disbelief. 
In contrast, other sins are not as grave as neglect and abandoning of salah (prayer), so if a 
ruler perpetrates them then it does not call for revoking the promise to obey him. 
This saying of the Prophet pi~ ye Lo sounds a serious warning against abandoning salah (prayer). 


RESPONSIBILITY OF MUSLIMS TO EXPRESS DISAPPROVAL OF RULER’S 
WAYWARDNESS 
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3671. Sayyidah Umm Salamah 4 4),.2, narrated thah Allah’s Messenger gl~ jasle ål Lo 
said, “You will have over you rulers whom you like and whom you dislike. He who 
speaks out what he disapproves (openly declaring what he does not accept) will be 
absolved (of hypocrisy and abetment). He who hates (in his heart but does not 
muster courage to declare openly) will be safe (from reckoning about it). But, he 
who is pleased (at heart and abides by the rulers in committing wrong) and follows 
them (will share the sin and punishment)... They said, “Shall we not fight with 
them?” He said, “No! Not as long as they offer salah (prayer). No! Not as long as 
they offer salah (prayer),” meaning , he who considers it bad in his heart and rejects 
it in his heart.? 


1 Muslim # 66-1855, Darimi # 2797, M.:snad Ahmad 6-24. 
2 Muslim # 63-1854, Tirmidhi # 2265 (2.72), Abu Dawud # 4760. 
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COMMENTARY: Shaykh Abdul haq Muhadd (prescribed punishment)ith Dahlawi å>) says 

that the last words of the hadith are the narrator’s to explain ‘He who hates will be safe.’ 

But, Mulla Ali Qari «>, says that the narrator there by expounds both sentences “He who 

disapproves and speaks out,’ and ‘he who hates...’ 
RULERS WHO WILL TAKE AWAY THE BEST THINGS 


2 


$5 cones ojia Si Las teal dos dgs 6 SG SG ateac ale SEs rw) 


(abe Garay gÅ digas cals sect 15H SEAL Ips UES SE gS als 
3672. Sayyiduna Abdullah ibn Masud «säs»; n Haaie that Allah’s Messenger å o 
rsads said to them, “You will see, after me, partiality against you, and other things 
that you will not approve.” The Sahabah (Prophet’s Companions) ¢¢+  .», asked 
him, “O Messenger of Allah, what do you command us to do (against them)?” He 
said, “Give them their rights. And ask Allah for your rights.” 

COMMENTARY: If your rulers deny you your rights, you must nevertheless continue to 

give them their rights. You must obey them and remain their supporter and helper. 

Exercise re and Pray to Allah to compensate you. 
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3673. Sayyiduna Wail ibn Hujr «sù»; narrated that (Sayyiduna) Salamah ibn Yazid 
Jufi «64.2, asked Allah’s Messenger el- jadeài slo, “O Prophet of Allah, what do you 
command us to do if such rulers rule over us as compel us to give them their rights 
bit deny us our rights?” He said, “Listen (to them) and obey (them), for only they 
will carry their burden (of dispensing justice and giving rights of their subjects) 
and you will carry your burden (of obeying them).”2 

COMMENTARY: The hadith apportions responsibility of the ruler and of the subjects. 

Each has to fulfil the responsibility on their shoulders irrespectives of whether the other is 

dutiful or derelict. 


WARNING TO ONE WHO CEASES TO OBEY IMAM 
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3674.. Sayyiduna Abdullah ibn umar «s & 2, said that e heard Allah’s 
Messenger pl jade ài Jo say, “If anyone withdraws himself from obedience (to the 
ruler of the Islamic state) then he will meet Allah on the day of resurrection 


without possessing any evidence (of faith). And if one dies without an oath of 
allegiance to the (true) imam, then his death will be like the death of (the people 


1 Bukhari # 7052, Muslim # 45-1843, Tirmidhi # 2190, Musnad Ahmad 1-433. 
2 Muslim # 49-1856, Tirmidhi # 2199 (2206). 
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REJECT A CLAIMANT TO CULERSHIP WHEN ONE IS ALREADY RULING 
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3675. Sayyiduna Abu Hurayrahes 4 >, narrated that the Prophet lioyatc à te said, 
“The Banu Isra’il were taught, trained and guided by the Prophetsgl., ate at Lo, 
Whenever one Prophet died another Prophet took his place (and in this way the 
Prophets¢ly41¢ a1.» succeeded each other). There will be no Prophet after me, but, 
there will be Khulafa (Caliphs), many of them.” They asked, “What do you 
command us to do (if there are several claimants at one time)?” He said, “Fulfil the 
oath of allegiance to the first, (and after him) the first land if more aspire for the 
office, obey the first of them who takes over and reject the others). Give them their 
rights. Surely, Allah will Himself question them about what He has entrusted them 
with (of the responsibilities).2 
COMMENTARY: The caliph who is appointed first. must be given his right and each is 
called ‘the first’ in respect of the one who succeeds him. Oath of allegiance must be given 
to each in the same sequence as one succeeds the other. If more than one lay claim to the 
office, swear oath of aitegiance to the first and reject the others as those hankering for 
power. The next hadith confirms it. 
Give the rights of the ruler even if he does not give you your rights. In the next world, he 
will be made to make amends for his faults here and will be punished for that. 
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3676. Sayyiduna Abu Sa’eed Khudri«+4!_.») narrated that Allah’s Messenger ale än Lo 
wus said, “When allegiance is pledged to two cliphs, kill the second of them.”3 
COMMENTARY: If a second person lies claim to the first is in office, and begins to seek 
oath of allegiance for himself, then fight with him till he mends his ways and submits to 
Allah’s command of respecting the first caliph, or is killed. This is necessary because he 
rebels against Allah’s commands. A rebel must submit or be killed. 
Some authorities say that ‘Kill him’ implies that those who have pledged allegiance to him 
must revoke their pledge and make him weak and unsupported so that he is unable to 
spread mischief against the caliph. 


KILL HIM WHO CREATES DISCORD 
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1 Muslim # 58-1851, Musnad Ahmad 2-154. 
2 Bukhari # 3455, Muslim # 44-1842, Musnad Ahmad 2-297. 
3 Muslim # 61-1853. 
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3677. Sayyiduna Arfajah narrated that he heard Allah’s Messenger pl- jade àl de say, 

“Soon mischief and.corruption will arise, So, strike with sword him who plots to 

disintegrate this ummah when they are united, be he anyone (whosoever).”! 
COMMENTARY: With passing of time, the enemies of religion will intensify their 
mischief. They will employ various tactics to cause dissension in the ranks of the Muslims. 
Leadership is man’s greatest weakness and he tries to seize it. So, some Muslims fall prey 
to the conspiracies of the enemies and go to extremes to oust the ruler and take his place. 
The result is a total collapse of law and order and spread of unrest with a rise of factions 
among the ummah. 
In these circumstances, the, Muslims must not cease to remain with the first leader whom 
_ they had instated originally, and must resist mischief among their ranks. 
To maintain their unity, they must not, hesitate to eliminate anyone who sows seeds of 
discord. He may be a great scholar too, seemingly a great Shaykh and honourable man. In 
fact, the ulama (Scholars) say that if the claimant is more deserving than the present ruler, 
even then he must be killed because he deserves to be eliminated being the cause of 
division in the ummah. Of course, there is a proviso that the present ruler is worthy of his 
responsibilities as ruler and there is no valid reason to depose him. 
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- 3678. Sayyiduna Arfajah narrated that he heard Allah's Messenger pl- jasle ål sho say. 
“If anyone comes to you (as a rebel to overthrow your ruler) while you are united 
under one man (as your Khalifah) and he intends to split your Khalifah) and he 
intends to split your care, or cause division in your community, then kill him.”2 


COMMENTARY: The unity of the Muslims is spoken of as a “care” and division in their 
ranks as “splitting the cane’. 

The next words ‘and cause division in,your community’ are perhaps interjected by the 
narrator to expound the preceding. But, if they are spoken by the Prophet plu jateäi sho, then 
the first phrase could refer to worldly affairs and to weakening the political strength of the 
Muslims, and this second phrase to their religious unity being disturbed. 
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3679. Sayyiduna Abdullah ibn Amras.i.», narrated that Allah’s Messenger ate a Lo 
ps said, “If a person pledges allegiance to an imam (ruler) by giving him his hand 


to promise obedience and fidelity with sincere submission in his heart, then he 
must obey him as much as he can. If another man appears (declaring himself as 


1 Muslim # 59-1852, Abu Dawud # 4762, Musnad Ahmad 4-341. 
2 Muslim # 60. 1852. 
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imam) and rebels against the imam then sever his (contender’s neck.”! 
DO NOT SEEK RULERSHIP 
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3680. Sayyiduna Abdur Rahman ibn Samurah «+ # 2, narrated that Allah’s 
Messenger els yale ail Le said to him, “Do not ask for the office of the ruler because if 
you are given it on your asking(for it), then it will be entrusted to you to run it 
yourself (while that is very difficult for anyone to handle without help). But, if you 
are given it while you have not asked (for it), then you will be helped (by Allah) to 
run it (smoothly and justly).”2 
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3681. Sayyiduna Abu Hurayrah«s ài s»; narrated that the Prophet pl.yate di lo said, 
“You will be keen to get the position of a ruler. But, on the day of resurrection, it 
will turn out to be a cause of regret. How excellent a provider of milk but how 
bad a weaner!3 
COMMENTARY: The office of the ruler is said to begin as a wet nurse who suckles but to 
end as a woman who stops suckling. So the assumption of rulership seems very good and _ 
pleasing but when the inevitable death comes and the office is surrendered, it feels very 
bad. Hence, it is not proper to be keen to get the relish which ends as regrettable. 
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3682. Sayyiduna Abu Dhar «s à s»; narrated that he submitted “O Messenger of 
Allah, why do you not make me governor (of some place? He added that he patted 
him on his shoulder and said, “O Abu Dhar, you are weak while this 
(governorship} is a trust (from Allah concerning rights of fellow-men). This will be 
a cause of embarrassment and regret on the day of resurrection, except for one who 
assumes it and handles it right fully to give the dues of the right-holders (namely, 
his subjects).” 
According to another version, the Prophet luj41¢ 4), o said to him, “O Abu Dharr, I 
find you weak (so that you will not be able to shoulder responsibilities of the office 


1 Muslim # 46-1844, Nasa’i # 4191, Ibn Majah # 3956, Musnad Ahmad 2-161. 

2 Bukhäri # 7146 Muslim # 13-1652, Tirmidhi # 1529(1534) Abu Dawud # 2929, Nasaʻi # 5384, Darimi 
# 2346, Musnad Anmad 5-62, Nasa'i Kubra # 5929, 5930. 

3 Bukhari # 7148, Nasa’I # 5385, Musnad Ahmad 2-448. 
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of governor). And, I like for you that I like for myself. Do not become ruler over 
even two people and do not act as guardian of an orphan’s property.! 
COMMENTARY: By saying, “I like for you what I like for myself,” the Prophet gh- jasle ài sho 
made it clear that if he was weak like him, he would not have shouldered the 
responsibilities of leadership. But, Allah gave him enough strength and endurance. 
Without that, he would never have been able to take up the responsibility. 
Imam Nawawi «¢ 4! .») said that this hadith is the greatest guide and advice that the 
responsibilities of government should not be accepted, particularly by the weak. 


DO NOT HAND OVER OFFICE TO ONE WHO SEEKS:IT 
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3683. Sayyiduna Abu Musa «s à .», said that he pes two men from among the 
children of his paternal uncle visited the Prophet ply ae a J», One of them 
submitted, “O Messenger of Allah, appoint us as amir of some place from the 
territories over which Allah has made you leader.” And, the other made a similar 
submission. He said, “By Allah, I shall not appoint over that work anyone who asks 
for such appointment and also not anyone who is keen for the appointment.” 
According to another version, he said, “We shall not appoint in our work one (as a 
governor) who intends to get it.”? 

COMMENTARY: It was the practice of the Prophet l»ja1ea) 1» that he did not appoint an 

applicant to the post he applied for without being asked to do so. Desiring such 

appointment implies love for recognition. In the end it causes the seeker a disadvantage. 


WHO REJECTS OFFER OF RULERSHIP IS THE BEST 
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3684. Sayyiduna Abu Hurayrah «+4 .», narrated that Allah’s Messenger pl- jase dil Jo 
said, “You will find him among the best of people who has the greatest of dislike of 
this office (of rulership) till he ends up in it.”5 
COMMENTARY: One who dislikes to take responsibility of leadership is the best of all 
people. But, if he does accepted it for some reason then in the end he too will be as 
regretful as is the fate of anyone else holding this responsibility. 
Teebi a4.) said that one who dislikes rulership is the best of all people. However, if he 
succumbs to the temptation and seeks to become a ruler then he will turn into the worst 
kind of people. 


1 Muslim # 16. 1825, Musnad Ahmad 5-173. 
2 Bukhari # 7149, Muslim # 14. 1733, Abu Dawud # 3579, Musnad Ahmad 4-409. 
3 Bukhari # 3588, Muslim # 199-2526, Musnad Ahmad 2-418. 
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cara ANSWERABLE FOR HIS RESPONSIBILITY 
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3685. Sayyiduna Abdullah ibn Umaras à s», narrated that Allah's Messenger as àl ge 
ey said, “Know! Everyone is an overseen and (on the day of resurrection,) each one 
of you will be questioned about his subjects. So, the imam (ruler) over a people is 
their overseen and will be questioned about them. A man is an overseen over the 
dwellers of his house and will be questioned about them; a woman is an overseen 
over the house of her husband and his children and will be questioned about them. 
A man’s slave is an overseen over his master’s property and will be questioned 
_ about it. Beware! Every one of you is an overseen and each one of you will be 
questioned about his subjects .”1 
COMMENTARY: The Arabic word raiyah is that which is under the care of a(¢'y) 
shepherd, a custodian or an overseen. The people of a country are the subjects of the 
-Tulers of that country and are called his ra;’iyah because they are under his care. Hence, 
the hadith is a supervisor or an overseen or a shepherd. The ulama (Scholars) go so far as 
to say that every person is an overseen of the sense organs of his body. These organs are 
his subjects. So, on the day of resurrection, every person will be questioned about his 
sense organs and will be asked, “How did you use them? And, where? 
This has not been included in the hqadith because it is very evident. 
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3686. Sayyiduna Ma’gil ibn Yasar «s à 2) narrated a he heard Allah’s 

Messengergl yale Le say, “If anyone who rules over the Muslim subjects dies while 

he was treacherous (and oppressive) towards them, then Allah will forbid to him 

(entry into) paradise.? 
COMMENTARY: The words that Allah will forbid to him paradise could mean that he will 
not earn admittance at the initial stage with the successful ones, or he will not be admitted 
because he considered treachery and oppression as lawful, or the Prophetpluyaleai do spoke 
these words to deter rulers from cheating and oppression 


RULER UNMINDFUL OF WELFARE OF SUBJECTS WILL NOT SMELL FRAGRANCE 
OF PARADISE 
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1 Bukhari # 7138, Muslim # 20. 1802, Tirmidhi # 1705(1711), Abu Dawud # 2928. 
2 Bukhari # 7151, Muslim # 22-142, Barimi # 2796, Musnad Ahmad 5-25. 
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3687. Sayyiduna Ma’qil ibn Yasaras 4 .», narrated that he heard Allah’s 
Messengerelu) aJe a1 Le say, “If anyone is made by Allah to oversee the subjects 
(having made him their ruler) and he is not well-wishing to them in caring for them 
then he will not smell the fragrance of paradise.} 
COMMENTARY: He will not smell the fragrance of paradise with those who do smell it 
though it is perceived at a distance of five hundred years of journey. Or he will not smell it 
with the successful people. But, if he dies as a disbeliever regarding his doings to be lawful 
then he will never get the fragrance of paradise. 
OPPRESSOR OF SUBJECTS IS THE WORST OF RULERS 
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3688. Sayyiduna Aaidh ibn Amr «så»; narrated he heard Allah's Messenger «4,10 
es say, “The worst of the chiefs (or rulers) are they who are merciless and rough.? 
(The phrase translated “they who are merciless...” is (tshedicté "jó ái) Lanes Lexicon 
translates (b+). 135) thus: “the worst of pastors is the ungentle that causes beasts 
to crush, or bruise, one another.”) (Book I Part 2 P.594.) 
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3689. Sayyidah Ayshah yä s»; narrated that Allah's Messenger ¢luyaJe dito prayed, 

“O Allah cause distress to him of authority over my ummah who causes them 
distress. And be mild to him of authority over my ummah who mild to them.’ 


GREAT RANK OF JUST RULER 
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3690. Sayyiduna Abdullah ibn Amr ibn Aas «s à s»; narrated that Allah's 
Messenger- jale ài so said “Indeed, the just rulers will be near Allah on pulpits of 
nur (light) to the (side of the ) right hand of Ar. Rahman. And, both His hands are 
right. They (the just rulers) are those who are just in their commands towards their 
people and the affairs that are under their charge.4 
COMMENTARY: When a man is honoured he is offered to stand or sit on the right side. 


1 Bukhari # 7150, Muslim # 21-142. 

2 Muslim # 23-1830, Musnad Ahmad 5-64. 

3 Muslim # 19-1828, Musnad Ahmad 6-93. 

4 Muslim #18-1828, Musnad Ahmad 2-160 Nasa’l # 5379. 
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So, this is a figurative manner of conveying the honour and high standing of a just ruler. 

In order that there should be no confusion about hands being ascribed to Allah, it is stated 
that both hands of Allah are right. Thus no one may presume that the right hand is 
mentioned against the left, which is comparatively weak. Obviously, Allah is without any 
kind of weakness and shortcoming. 

It must also be remembered that attributing a hand to Allah is merely a metaphoric speech. 
Only Allah knows the true, meaning of this, but it seems to represent strength. 
These just rulers are fair and just in dispensing all affairs concerned with government and 
rule. They discharge these duties honestly and fairly. They do not fail to give the rights of 
all those who are under their influence or authority, like members of their own family or 
their subjects. They deal with them with full justice. 

Their field also covers all affairs entrusted to them and under their charge, like the rights 
of the orphans and the poor, the trust properties, and so on. 

A true wise man has said that man must be just to his own self too. He must not waste his 
time in such occupation as is not prescribed by Allah. He must spend all his time jn things 
that are a means to earning Allah’s pleasure, in fulfilling his duties to his fellow creatures, 
in obedience to Allah and in keeping away from the forbidden things. This is what the 
awliya (friends of Allah) and men of Allah do. Or, he may occupy himself in such things 
as keep the righteous believers busy. 


TWO COMPANIONS WITH EVERY RULER 
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3691. Sayyiduna Abu Sa’eed «s à») said, “Allah has sent no Prophet and has 
appointed no Khalifah (Caliph) without each having two unseen companions. One 
unseen companion instructs him to pursue the reputable (good things) and exhorts 
him to it, and the other unseen companion instructs him to pursue evil and exhorts 
him to it. And, the innocent one is he whom Allah protects (from sin).”! 
COMMENTARY: The two unseen companions are the angel and the devil. They keep 
together with man. The angel exhorts him to good work but the devil tempts him to do bad. 
The innocent are the Prophets plusaie di le, the righteous Caliphs «sä s»; and some other 
caliphs and rulers. Allah has kept them safe from the devil’3 mischief. 
The two compahions may also be the advisers and assistants who keep constant company 
of the caliphs. They are called bitanah(#th,). Hence, the advisers who were with every. 
Prophet and‘caliph had different views. Or, they had two groups of men whose opinions. 
differed. This is normally observed with heads of states, chiefs and governors and 
sometimes their view points are poles apart, at opposite extremes and incompatible. Some 
who are good offer sound advice and exhort to what is good, but the bad natured people 
try to mislead their leader. But, Allah saves him from evil course whose He wishes. 


1 Bukhari # 6611, 7198, Nasa’I # 4202,Musnad Ahmad 2-39, Nasa’i Kubra 7825. 
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3692. Sayyiduna Anas «sà» narrated that (Sayyiduna) Qays ibn Sa'd «sài»; was in 
attendance with the Prophetel- yates) to like an escort is with an amir.! 
COMMENTARY: Sayyiduna Qays ibn Sa'd «sä»; was constantly in the company of the 
PropheteL- ya te, He implemented and forwarded the commands and directions of the 
Prophetele saleait_ Lio, 
Here, we reproduce a relative passage from ‘The Life of Muhammad plu sate at Jo by Ibn 
Kathir sà 2 (P.767).2 


QAYS IBN SA’D ANSARI, KHUZRAJIrsà e) 
Bukhari has reported from Anas«s4i,,», that the position of Qays «sà s»; with the Prophet 
elu jade ài lo was exactly what a police officer is in he eyes of an ameer. He was a very tall 
man and had a very thin beard. The tallest of men would be covered up to his nose if he 
were to wear the trousers of Qays «sà »;. Ameer Mu'awiyah «sà s»; sent his trousers to 
the ruler of: Byzantine asking him. “Do you have such a tall man?” The king was 
dumbfounded. 
Qays asà») was very kind and generous, wise and of sound judgement. 
In the Battle of Siffin, he took the side of Sayyidina Ali «säi >; Qays «sà s»; kept his index 
finger raised and made supplication continuously. He died during the Iast days of Ameer 
Mu’awiyah’s «så»; Khilafah (caliphate). 
Bazzar reported from Anas «s à»; that twenty young men of the Ansar always stayed 
around to respond to the Prophet t~ jade ài 4o whenever he needed them. He would send 
them where they were needed. 


WOMAN RULER IS IN AUSPICIOUS FOR HER PEOPLE 
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. 3693. Sayyiduna Abu Bakrahas «1 =», narrated that when Allah's Messenger ate ài Jo 
ei) was informed that the citizens of Persia had enthroned Kisra’s daughter as their 
queen, he said, “The People who entrust their affairs of government to a woman 
shall never prosper.” 
COMMENTARY: It is clear from this hadith that only man is eligible to lead and rule. A 
womar may not act as head of state or governor. 


1 Bukhari # 7155, Tirmidhi # 3876. 
2 Published by Darul-Ishaat, Karachi. 
3 Bukhari # 4425, Tirmidhi # 2262(2269), Nasa’i # 5388, Musnad Ahmad 5-38, Nasa’i Kubra # 5937. 
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SECTION II citi jadi 
DO NOT ABANDON THE COMMUNITY 
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3694. Sayyiduna Harithi Ashani’s «+ 4),,») narrated that Allah’s Messenger uc aio 
ey said, “I command you to observe five things: to remain attached to the 
community, to hear, to obey, to make hijrah (which is to emigrate) and to wage 
jihad in Allah’s path. If anyone separates from the main body even by a span, he 
takes off the rope of Islam from his neck unless he returns to it. And, if anyone 
invites (the people) to the beliefs of the people of jahiliyah (ignorance period) 
then he is a member of the communities of hell, even if he fasts, offers salah 
(prayer) and declares that he is a Muslim.” 
COMMENTARY: To emigrate is to move out of enemy territory and settle in islamic land. Or, 
if he lives in a city or country whose inhabitants are bidatis (innovators) then he must get out of 
that place and come to one where (true) sunnah (Prophet's lo pte) Jo practice) is practiced. 
In the same way, hijrah is also to abandon sin and disobedience and make repentance and 
seek forgiveness of Allah. This is in the light of the saying of the Prophetl- yates Lo: 


Ae A Bla 5 nt bs Soll 

(The emigrant is he who abandons what Allah has forbidden to do).? 
The command to wage jihad is to fight with the enemies of Islam and the disbelievers to 
propagate Islam and raise aloft its banner and to enforce Divine law in the land. It also 
means to suppress the desires of the soul and to deny them to it, for, nothing is more 
harmful to man than the enmity of his self. 
“If anyone separates from the main body...’ This part of the hadith means that if a Muslim 
abandons what the entire community observes, then he is like one who absolves himself of 
obedience to Islam, even if he abandons that to a very minute degree. He cedes his 
responsibility that was Wajib (obligatory) on him as a Muslim. It also means that Islam has 
nothing to assure him of. However, if he repents, then he will return to the folds of Islam 
as an obedient member. | 
Whose sounds the call of the jahiliyah (ignorance period) is one who calls for the customs 
and rites of the jahiliyah (ignorance period) to be re-introduced. He becomes instrumental 
in causing the people to adopt beliefs and convictions contrary to Islam. 
Some scholars interpret it to mean that he summons people to help him at the time of an 
accident or attack in the same manner as pre-Islamic people did. They used to call out, “O 
family of so-and-so! O family of so-and-so!” At that, they would hurry and come to his aid 
even if he was an oppressor. 


1 Tirmidhi # 2863(2872), Musnad Ahmad 4-130. 
2 Manner In Islam (Al Adebal Mufrad) Bulzh in # 1144 (Darul Isha’at, Karachi). 
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THIN GARMENTS NOT SUITABLE FOR AMIR 
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3695. Sayyiduna Ziyad ibn Kusayb sia>, Al-Adwi 4iu>, said, “I was sitting with 
Abu Bakrah isu, at the foot of the pulpit of Ibn Aamir «+4,.>, who was delivering a 
sermon wearing thin garments. Abu Bilal 41>, (a tabi’i) remarked, ‘Look at our 
amir wearing garments of the sinners!’ Abu Bakrah «+4\,,», interrupted him, ‘Quite! 
I had heard Allah’s Messenger pl) 4¢ a! le say that if anyone humiliaties Allah's 
ruler on earth then Allah will humiliate him.”! 
COMMENTARY: Perhaps Ibn Aamir «sà»; had worn what is unlawful for men to wear 
like silk. Abu Bakrah «+4i,.2, prevented Bilal «.>, from insulting the amir lest discord was 


created among Muslims. 

It is also possible that the amir was wearing very costly and very thin clothes similar to 
what the highly luxurious people wear. The ascetics and the worshippers shun such 
garments. This is why Abu Bilal «>, described them as clothing of the sinners. 

Some mystics, or those who have an intimate ee of Allah, say: 


4358545555555 
(He whose clothing is thin textured makes his religion too very dilute and thin) 
DO NOT OBEY RULER’S COMMAND TO SIN 
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- 3696. Sayyiduna Nawwas ibn Samal acai») narrated that Allah’s Messenger v) 

asd said, Chane is no obedience to the creatures in what calls for disobedience 

to the creator.” 
COMMENTARY: t any of the creatures, even a king, ruler or amir, gives a command that 
calls for doing something that contravenes Allah’s command then it must not be done, and 
the creature must not be obeyed. But, if a person is compelled to obey such a command 
then there is no sin on him. 

THE FINAL TREATMENT OF THE RULER 
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1 Tirmidhi # 2231, Musnad Ahmad 5-42 
2 Baghawi in Shah-us Sunnah (Prophet's plu y.ledi, Le practice) # 2455. 
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3697. Sayyiduna Abu Hurayrah «sä >»; narrated that Allah's Messenger pl- jale àl Lo 
said, “Every ruler, even if he has ruled over ten people, will be brought on the day 
of resurrection with a chain on his neck till justice relaxes his chain (loose) or 
oppression ruins him.” 1 
COMMENTARY: Every ruler, just or unjust, will necessarily be brought in shackles before the 
Mighty lord. If he was just then he will be released, but if proved unjust then he will be punished. 


RULERS WILL BE REGRETFUL ON THE DAY OF RESURRECTION 
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3698. Sayyiduna Abu Hurayrah «să >; narrated that Allah's Messenger 4c a1 Lo 
e= said, “Alas for the rulers! Alas for the overseers! Alas for the trustees! Many 
people will sigh and yearn that their forelocks had been tied to the Pleiades 
leaving them suspended between heaven and earth, and (yearn) that they had 
never been given authority.”2 
Another version has this addition: “(will yearn) that their loose hair had been tied 
to the Pleiades pulling them up and down between heaven and earth and (will 
yearn) that they had never been governors over anything.” 
COMMENTARY: The word (3) wayl means ‘woe to you!’ ‘Alas!’ ‘How I wish!’ It is 
spoken when one is grieved and is an expression of sigh. 
It is also said that wayl is valley in hell. The infidel will be dropped into it but will 
continue to fall for forty years but not reach its bottom. 
The trustee (or amin (g-!)) is one whom the ruler has appointed over (receipts and 
payments of) charity and Kharaj (homage revenue). Or, he is appointed to handle other 
revenue of the Muslims. Or, someone other han the ruler may have appointed him to like 
after his properties. 
Pleiades is star cluster about 370 light years away. 
Those people would prefer to have been disgraced in the world rather than undergo the 
severity of reckoning in the next world. 
The message of the hadith is that a ruler must dispense justice because there is great 
reward in that. Besides, that would save them from disgrace in the hereafter. 
Thus, it is clear why sympathy is offered.to rulers, overseers and trustees. They generally 
are liable to fail in honestly discharging their duties. There are, however, exceptions 
whom Allah protects and guides. 


CHIEFS MOST LIKELY DISTINED TO HELL 
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1 Darimi # 2515. 
2 Sharh us-sunnah (Prophet's plu edie practice) # 2468, Musnad Ahmad 2-352. 
3 Musnad Ahmad 2-352. 
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3699. Sayyiduna Ghalib aQattan«sà +»; reported from a man who from his father, from 

his grandfather that Allah’s Messengergl-- yea) J» said, “The need of a chief is real. And 

certainly, there ought to be chiefs for the people. But, the chiefs will go to hell.” 
COMMENTARY: Of course, chiefs are a necessity to sort out affairs of the people and 
to administer them. People and to administer them, people need them and have 
recourse to them.. 
However, it is a fact that most of them will go to hell, because they will not be just and 
honest. In this sense, it is a very bad bargain to accept the office of a chief. It is a very 
risky thing, so the intelligent must be cautions. He must, as far as possible, refrain from 
accepting this office lest he fall into sin and become liable to go to hell. 


SEEK REFUGE IN ALLAH FROM A FOOLISH LEADER 
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3700. Sayyiduna Ka’b ibn Ujrah «sà 2, narrated that Allah’s Mite tides 
said to him, “I place you in Allah’s protection from the foolish rulers.” He asked. 
“What is that, O Messenger of Allah? He elightened him, “There will come after 
me, chiefs (foolish and liars and cruel). He who goes to them and takes their lie as 
true and will assist them in their oppression (by word of mouth and by deed), (is 
not mine and) has nothing to do with me and I have nothing to do with him. (I do 
not like his doings and I am fed up with the likes of him.) People like him will not 
come to me at the Pond (the hawd). As for him who does not corroborate their 
falsehood as true and does not assist them in their oppression, he belongs to me and 
I belong to him and such people will come to me at the hawd.”2 
COMMENTARY: The Pond or hawd refers to hawd Kawthar. “These people will not be 
permitted to come to me at hawd Kawthar. It could mean ‘paradise.’ “They would not be 
allowed to come to me in paradise.” 
This is a strict warning I anyone becomes a member of such a government, helps and 
supports them while it is run by foolish people who oppress Allah’s creatures then it is a 
sign that this man lacks faith and he does not deserve to be called a Muslim. 


NEARNESS TO A RULER GETS ONE AWAY FROM ALLAH 
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1 Abu Dawud # 2934. 
2 Tirmidhi # 416, Nasa’I # 4207, Musnad Ahmad 4-243. 
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3701. Sayyiduna Ibn Abbas «sä», narrated that the Prophet pi- jade äi o said. “He 
who resides in the desert is harsh and unfriendly. He who pursues game is careless 
and neglectful. And, he who visits the ruler is led astray.” 
According to a version: “He'who associates himself with a ruler is led astray. And 
the nearer a man gets to a ruler the farther he goes from Allah.”2 
COMMENTARY: The hadith does not mean to belittle the villagers or desert dwellers. 
Rather, since they do not get the company of the scholars, the pious and the men of Allah 
(awliya), they are hard-hearted. They lack knowledge, Divine awareness and 
understanding. 
If anyone persistently occupies in hunting as a hobby then he is slack in obedience worship 
and offering salah (prayer) on Friday and with the congregation. Also, he lacks compassion 
and friendliness. 
In other words this refers to those who constantly engage in hunting as a playful pursuit 
and not with the objective to procure a lawful subsistence, they spend most of their time in 
hunting for pleasure. Apart from that, there is no doubt whatsoever that hunting is 
permissible and lawful. Some of the sahabah (Prophet’s Companions) «¢+4di,,», had, indeed, 
engaged in hunting. However, the ulama (Scholars) assert that the Prophet ploy ade ait be 
never engaged in hunting himself but, at the same time, he never disallowed anyone to 
hunt game. 
If anyone visits the rulers unnecessarily then he will invite trouble. If he emulates their deeds 
that contravene Shariah then he puts his religion at risk. But, if he contradicts them, then he 
puts his worldy life at stake. Mazhar 44>, says that if anyone goes to a king and follows their 
practices (without trying to correct their he involves himself in irreligious conduct. If he does 
not do as they do but enjoins them piety and forbids evil, then his attendance in the king’s (or 
ruler’s) assembly will be more meritorious than participating in jihad. 
Dahlawi 414.>, has presented in Musnad Firdaws’a hadith of Sayyiduna Ali «+4! .,2) in a 
marfu form: 
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(He who increases his knowledge but does not expand his unconcern with the 
world truly increases his distance from Allah.) 


ANONYMITY IS SOLACE WHILE RENOWN IS TROUBLESOME 
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3702. Sayyiduna Miqdam ibn Madikarab «+ # >, narrated that Allah’s Messenger 


elt yateail lo patted him on his shoulders and said, “You have succeeded, O Qudaym, 
if you do not become a ruler, a clerk or an overseer till you die.” 


1 Tirmidhi # 2256 (2263), Nasai # 4309, Musnad Ahmad 1-357. 
2 Abu Dawud # 2859. 
3 Abu Dawud # 2933. 
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COMMENTARY: This saying indicates that anonymity spells peace while limelight and 
fame bring trouble. 
RULER WHO LEVIES UNJUST TAXES WILL BE DEPRIVED OF PARADISE 
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3703. Sayyiduna Uqbah ibn Aamir «sä 2; narrated that Allah’s Messenger 4s äi Jo 

ey said, “The tax collector will not enter paradise.” He is the one who impose or 
collects taxes or levies from people such as are not sanctioned by Shariah! 


MERIT OF A JUST IMAM 
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3704. Sayyiduna Abu Saeed «sài s») narrated that Allah's Messenger pi~ jate ài Lo said, 
“The dearest of all men to Allah and the nearest of them in rank on the day of 
resurrection will be ajust imam (ruler, leader), and the most despised of all men to 
Allah on the day of resurrection who will be awarded the harshest of punishment,” 
or according to a version, “Who will be farthest from Him in rank will be a cruel 
(oppressive) imam.”2 

CONVEYING TRUTH TO A TYRANT IS BEST JIHAD 
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3705. Sayyiduna Abu Saeed «+4. narrated that Allah’s Messenger pl- jate äi o said, 

“Indeed, the mightiest of jihad is a just word before a tyrant ruler.”3 

3706. Sayyiduna Tariq ibn Shihab «+,,2, narrated the same hadith.4 
COMMENTARY: In jihad, the warrior may subdue the enemy or become a marty but 
when he speaks a just word before a cruel king, he has no semblance of hope of saving his 
skin. In spite of that, he dares to speak out the truth leaving himself at the mercy of the 
oppressor. He discharges his duty of enjoining the reputable and forbidding the 
disreputable. Hence, it calls for more patience to do something that may cause him to lose 
his life and property than to do what might spare his life. 
Moreover, the oppressive and unjust ruler is liable to hurt all his subjects and if he is’ 
prevented from being unjust then a large number of people will be benefited. The same 
thing cannot be said about fighting with the enemy. i 


1 Abu Dawud # 2937, Darimi # 1666, Musnad Ahmad 4-143. 

2 Tirmidhi # 1329 (1334) , Musnad Ahmad 3-55. 

3 Tirmidhi # 2174 ( 2181), Abu Dawud # 4344, Ibn Majah # 4011. 

1 Nasai # 4214, Musnad Ahmad 3-19, 4-314, 5-251, Nasai Kubra # 7834. 
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THE WAY TO CORRECT THE EVIL MAN: Shaykh Abu Hamid atu, has written in Ahya 
that enjoining the reputable to a ruler is to stop him from his waywardness, must be told of 
his deeds that are wrong, unjust and cruel, of his commands that are unlawful and of his 
actions that are contrary to the codes of Shariah. However, strong words and approach 
must be adopted calling him cruel or ‘one who does not fear Allah’ only when other people 
are not likely to be punished alongwith the reproacher. If they are likely to suffer his wrath, 
then it is not allowed to speak to him strongly. If only the reproacher is likely to be 
punished then it is allowed to reproach him in strong words. Rather, it is mustahab 
(desirable) to do so. The predecessors used to chide the rulers severely because they knew 
that if their wrath resulted in loss of their life that would be a great honour for them in that 
they would thereby attain the rank of martyrdom in jihad. 


RIGHTEOUS ADVISERS LEAD THE RULERS TO SUCCESS 
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3707. Sayyidah Ayshah ys 4i.,2) narrated that Allah’s Messenger ¢luyac & lo said, 
“When Allah decides that a ruler should have good, He lets him have a righteous 
minister and adviser. Is he forgets, he reminds him and if he remembers, he helps 
him. But, when Allah decides for him otherwise, He causes him to have an evil 
minister and adviser so that if he forgets, he does not remind Bim and if he 
remembers, he does not help him.” 


SUSPICION CAUSES UNREST IN SUBJECTS 
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3708. Sayyiduna Abu Umamah aii.) said that the Prophet pL- pee said, “When 

a ruler tries to attribute mischief to the subjects, he corrupts them.”? 
COMMENTARY: The rulers and the ruled must have complete harmony among 
themselves for the sake of peace in their country. The ruler must assure his subjects that he 
is confident of them. If he entertains doubts and accuses them and punishes them because 
of that, then he creates unrest and bad feelings. 
This hadith teaches rulers that they must not search for faults in their subjects and must 
conceal their faults. They must eee them ae aaa 
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_ 3709. Sayyiduna Muawiyah «+4,,>, narrated that he heard Allah's Messenger ŭi ue 


1 Abu Dawud # 2932, Nasai # 4204, Bayhaqi, Nasai Kubra # 7827. 
2 Abu Dawud # 4889, Musnad Ahmad 6-4. 
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esale say, “If you look into the secrets of the people (to find their faults), then you 
will corrupt them.” 
COMMENTARY: Like the previous hadith this too stresses that secrets should not be 
disclosed lest it becomes difficult to live peacefully. 
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3710. Sayyidina Abu Dharr «s+ 4.x) narrated that Allah’s Messenger ploy ate at Lo 
asked him, “How will you conduct yourselves, after me with the rulers who will 
retain the fa’I (booty) with themselves?” He said, “Indeed, by him who sent you 
with the truth, I shall put my sword on my shoulder and smite (them) with it till I 
meet you.” He asked, “Shall I not guide you to what is better than that? Be patient 
till you meet me.”2 
COMMENTARY: Fa’i is what is acquired from the disbelievers without fighting with 
them. Examples are Kharaj (tribute), jizyah (homage revenue) or any kind of tax which the 
Islamic state takes from the non-Muslims. As for the property acquired from the 
disbelievers after fighting with them, that is called ghanimah (booty). One fifth of the fa’! 
goes to the state treasury while four-fifth is the right of all Muslims and disbursed among 
them. If the ruler does not give anything of the fa’i to the Muslims then though he denies 
them their right yet, merely for this property, they must not revolt against him. It is better 
to show patience. 
The ulama (Scholars) say that this saying of the Prophet pl~jaleai_ lo includes both fa’I and 
ghanimah. The ruler who appropriates all of fa’I or ghanimah (booty) is a wrongdoer. 
(fa'i is booty acquired without fighting. Ghanimah is booty acquired after defeating the 
enemy in war.) 


SECTION III ` yin jadi 
MERIT OF A JUST IMAM (RULER) 
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3711. Sayyidah Ayshah sä s», narrated that Allah's Messenger pl- jale či le asked, 
“Do you know who will be the first ones, on the day of resurrection, to the shade 
of (the throne of) Allah, Mighty and Glorious (or to His kindness and mercy)?” 
They (the sahabah (Prophet’s Companions) « 4! .2, ) said, “Allah and His 
Messenger pl) ale ai eo know best.” He said. “They (who will be the first) are the 
ones who accept when the truth is placed before them. When they are asked for 


1 Abu Dawud # 4888, Bayhaqi in Shuab ul-Eeman # 9659. 
2 Abu Dawud # 4759, Musnad Ahmad 5-180. 
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something justified, they spend without hesitation. And, they judge for the 

people as they judge for themselves.” 
COMMENTARY: This hadith describes the just rulers as possessing three characteristics 
because of which they will be the first to deserve the favours of Allah and the shade on the 
day of resurrection. (1) they readily accept every proposal concerning the betterment of 
their subjects and justice towards them, and they put that into action promptly. (2) They 
give the rights of their subjects when they demand them, and they do not procrastinate in 
spending on the needs of the people and the good of them. And, (3) They like for their 
subjects what they like for themselves. Just as they wish for their own selves comfort, they 
wish comfort for their people, too. They are not like selfish rulers who do not care for the 
general masses. l 


FEAR OF THREE THINGS FOR THE UMMAH 
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3712. Sayyiduna Jabir ibn Samurah «säi»; narrated, “y heard Allah's Messenger „Le 
gin yanle it Say, ‘I fear three things for my ummah (lest they adopt them and go astray. 
They are): (i) seeking rain by al-anwa (the phases of the moon), (ii) a king’s being 
unjust and (iii) denying the decree of Allah.” 
COMMENTARY: The word anwa (in the hadith with the definite article) is the plural of () 
naw which means to ‘rise and fall’. Generally, it is used for the phases of the moon. The 
ancient astronomers said that the moon has twenty-eight phases. It is in a different phase 
every night. So, perhaps, ‘rise and fall’ are used for the rising and setting of the moon and 
the word anwa is used for the phases of the moon. 
The Arab idolaters ascribed rain to these phases of the moon. This is a false belief and other 
ahadith forbid the holding of such beliefs. It is called disbelief to emphasise the significance 
of tawhid (monotheism) and to remove doubts of polytheism. 


DO NOT BECOME A TRUSTEE OR A JUDGE UNNECESSARILY 
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3713. Sayyiduna Abu Dharr «sà 2»; narrated that Allah's Messenger pl jate ài o said 
to him (every day) for six days, “Bear in mind, O Abu Dharr, what is to be told to 
you.” (He was asked to prepare himself for a guidance to be given to him which he 
must remember and follow.) Then, on the seventh day, he said, “I instruct you to 
fear Allah in your secret affairs and the open ones. And, when you commit a wrong, 
follow it with a good deed. Do not ask anyone (of the creatures) for anything, even 


if your whip drops down (from your hand, do not request anyone to pick it up for 
you). Do not accept a trust and do not act as an arbitrator between two people.”2 


1 Musnad Ahmad 5-90. 
2 Musnad Ahmad 5-172. 
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COMMENTARY: To keep anyone’s trust for safe-keeping is not wise. One cannot trust 
oneself and the devil may tempt one at any time to commit treachery. Besides, there is a 
possibility of being accused of breach of trust by the owner of the trust or anyone else. 


THREE STAGES OF A RULER DURING HIS RULE 
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3714. Sayyiduna Abu Umamah «sä ç»; narrated that the Prophet pl- jals äi lo said, “If 
a man has ruled over ten people or more, then he will be brought to Allah, Mighty 
and Glorious, on the day of resurrection (in the place of gathering), with his hand 
chained to his neck. Then, he will be set free by his piety (which is his justice and 
kindness to his subjects in the world), or he will be ruined because of his sin 
(which is his tyranny over his subjects in the world). The beginning of it (meaning, 
ruler ship) brings blame, the middle of it causes regret and the end of it is disgrace 
on the day of resurrection.” 
COMMENTARY: Very few people there are who do not crave for high offices and ruler 
ship. In the initial stages, a ruler is blamed from all sides for misrule, partisanship, 
negligence etc. Then, he himself regrets having taken up the office and put himself to 
unnecessary bother. If he is deposed then he is disgraced otherwise he is despised. Then, in 
the hereafter, he will have to give account to the Judge of all judges and undergo 
punishment for his misdeeds. So take heed, O you possessed of sight! 
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3715. Sayyiduna Maak as àl 2) said that Allah’s Messenger plejade ăi Lo said to 
him, “Muawiyah, if you are made a ruler or given authority, fear Allah (always) and 
dispense justice.” He said, “I continued to think that I would be tried with some 
kind of authority in the light of the Prophet’s 414! o saying till I was (finally) 
tried. (His words did come true and I was made an amir.)”2 
REFUGE IN ALLAH FROM TRIAL IN FUTURE 
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3716. Sayyiduna Abu Hurayrah «+ 4)», narrated that Allah’s Messenger pl jack ail ue 


said, “Seek refuge in Allah from the beginning of the year seventy and from the 
rule of boys.”3 


1 Musnad Ahmad 5-267 
2 Bayhaqi in Dalail un Nabuwah 
3 Musnad Ahmad 2-326. 
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COMMENTARY: Beginning of the year seventy is the seventh decade of the hijri year 
which began in 61AH.At the end of 60AH, Muawiyah «sä»; died and his era was over. 
Yazid ibn Mu’awiyah began his rule. At the same time the auspicious era of the Sahabah 
(Prophet’s Companions) ¢¢+ai,,.2 came to an end completely. 

Thereafter, the ummah's history is replete with discord, in-fighting, injustice and oppression 
and rivalry for rulership. Yazid ruled for three years and eight months and the most 
shameful tragedy during his rule was the very unfortunate incident at Karbala. After 
Zazid, his son, Mu’awiyah ivbn Zazid ibn Mu’amiyah succeeded him only in name and 
rulership shipped out of the hands of the Sufyani clan of Banu Umayyah ito the hands of 
Banu Marwan. 

The hadith refers to these Banu Marwan as the boys. During their time, there was much of 
tug of war for rulership, oppression, religious unrest, ethnic wars, neglect of symbols of 
Islam and harsh treatment or religious elders. This turned the entire administration to 
children’s playground. The most disgraceful man of history was the cruel Hajj 
(pilgrimage)aj ibn Yusuf, the prominent ruler of Banu Marwan. He did not lag behind 
Chengez and Halaku in his cruelty and tyranny. 

The Prophet pl sled! 2 had foreseen these troublesome years of the seventh decade of hijri 
which began with the rule of Yazid ibn Mu'awiyah and reached their peak in the time of 
the Banu Marwan. His sight had seen them years before they transpired like a clearly read 
book. Therefore, he had advised his Sahabah (Prophet’s Companions) ¢¢# 4.» to seek 
refuge from that time and asked them to pray that Allah way not show them that period. 


RULERS WILL BE APPOINTED COMMENSURATE TO YOUR DEEDS. 
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3717. Sayyiduna Yahya ibn Hashim narrated from Yunus ibn Abu Ishaq «sài s»; who 
from his father that Allah’s Messenger ¢l~ysJed!_.0 said, “As you will be so shall you 
have rulers put over you.”! 
COMMENTARY: Your rulers and governors will be appointed over you according to how 
you are, how you conduct yourselves. If your deeds are good they too will be good. If you 
do bad deeds, then you will have evil leaders over you. 


KING IS ALLAH’S SHADE ON EARTH 
2 “ F z ù £ 2 2 < 3 sy a 5 bug g BES 2g 
$ SN 9s VES Gal Ni Ut SG chs othe A de 2 2 532 oil gs VV) 


HE de 1 Ses SEV ae <6 He 15) SSE a Bi Jeg SSS <6 Je 1M palcede pls 
3718. Sayyiduna Ibn Umar «s à»; narrated that the Prophet l- jade ài J» said, “The 
King is Allah’s shade on the earth. Every wronged one of the slaves of Allah comes 
to it (to seek redress). So, when he is just, there is a reward for him and it is wajib 
(obligatory) on the subjects to be thankful. But, when he is oppressive sin rests on 
him and thie subjects must exercise patience.? 


1 Bayhaqi in Shabul Eeman # 3792. 
2 Bayhadi in Shaabul Eeman # 7399. 


660 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


COMMENTARY: The King is said to be Allah’s shade on earth. He is so called because 
people retire to the shade to get protection. The Kind protects his subjects from hardship 
and oppression, Also, sometimes the word shade stands for ‘protection and support.’ 

The words (à$) Allah's shade, denote the greatness of the shade and its blessings relative 
to other shades. It is like (4c») Bayt Allah - Allah’s House. This House is greater and 
more blessed than other houses. It indicates that the particular shade, meaning King is not 
like other shades. Rather, it is more glorious and exclusive because the King is Allah's 
caliph (deputy) on earth. 

THE HIGHEST RANK WILL BELONG TO. A’MILD AND JUST RULER. 
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3719. Sayyiduna Umar ibn Khattab «41,2, narrated that Allah’s Messenger else dio 
said, “Surely, the most excellent of Allah’s slaves in Allah’s sight on the day of 
resurrection will be a just and a soft-hearted ruler. And, indeed, the worst of all people 
in Allah’s sight on the day of resurrection will be a brutal and intolerant ruler.” 

TO FRIGHTEN A MUSLIM IS PUNISHABLE OFFENCE. 
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3720. Sayyiduna Abdullah ibn Amr «sä s», said that Allah's Messenger „l sape à! Lo 
said, “He who looks at his brother with a look that frightens will be frightened by 
Allah on the day of resurrection.”2 i 
COMMENTARY: If merely frightening a Muslim is punishable on the day of resurrection 
then what will happen to one who oppresses a Muslim? 


BETTER TO CORRECT YOURSELVES THAN CURSE RULERS 
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3721. Sayyiduna Abu Darda «să s») narrated that Allah's Messenger pl- jade ài o said. 
“Surely, Allah, the Exalted, says, ‘I am Allah. There is no God but I, Master of Kings, 


and King of Kings. The hearts of the Kings are in My hand. When the slaves 


1 Bayhaqi in Shaabul Eeman # 7371-7370. 
2 Bayhaqi in Shuabul Eeman # 7468. 
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(creatures) obey Me, I turn the heatrs of their Kings toward them with merecy and 
Mildness. But, when the slaves disobey Me, I turn their hearts against them with 
. anger and vengean so they punish them with a terrible punishment. So, do not 
_occupy yourself with praying against the Kings, but occupy yourself in dhikr 
(reftembrance of Me) and humble petition that I may preserve you from your Kings’! 
COMMENTARY: This hadith says that the way the rulers treat their subjects depends 
inwardly on the deeds and manners of the masses. If they are righteous then even an 
unjust ruler turns just, mild and kind to them. But if they are wicked and disobedient to 
Allah, then even a just and kind ruler treats them harshly. 
Therefore, instead of blaming the ruler and cursing him, the masses must turn to Allah, 
repent for their bad deeds and seek Allah’s forgiveness. They must plead to him with 
humility and mould their deeds and affairs strictly according to the commands of Allah 
and His Messenger so that His mercy embraces them and He turns their ruler toward them 
in justice and kindness. 


CHAPTER - II 


RULERS MUST FACILITATE THINGS AS WAJIB JEEE) ROSI 3) | dé Bol 
(OBLIGATORY) á 


The previous chapter prescribed on the subjects obedience to their rulers. This calls on the 
rulers to make things easy for their subjects. 


SECTION I SIN jadi 
RULERS MUST BE CONSIDERATE 
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3722. Sayyiduna Abu Musa «+ 4\.», narrated that Allah’s Messengergljalcdi!,lo said 
to whichever of his Sahabahas 4.2, whom he sent to oversee some of his affairs 


(like taking over as governor of a place), “Give them good tidings and do not 
frighten them. And make things easy. Do not make things difficult? 
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3723. Sayyiduna Anas «sà +2) narrated that Allah's Messengerei= jale ăi Je said (to his 
governors and revenue collectors),“Make things easy (for the people). Do not put 
them to difficulty. Let them be serene (by conveying to them glad-tidings of 
Allah’s blessings) and do not frighten them (much, of Allah’s punishment causing 
them to dislike and disobey).3 


1 Abu Nu’aym in Hilyatul Awliya 2-389. 

2 Muslim # 6-1732, Abu Dawud # 4835, Musnad Ahmad 4. 399. (Bukhari # 69 from Anas 4.) 
assimilar.) 

3 Bukhari # 6125, Muslim # 8-1724,Musnad Ahmad 3-131. 
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3724. Sayyiduna Abu Burdah «s äi»; narrated that the Prophet- jade à o sent his 
grandfather, abu Musa «s ùi s2; (Ash'ari) and Mu'adh «s à +; to Yemen, saying to 
them, “Make things easy and do not make them difficult. Give glad tidings and do 
not frighten. Be united (compliant with one another) and do not disagree.! 
COMMENTARY: The narrator’s name should be Ibn Abu Burdah. Abu Burdah «să s) 
was the son of Abu Musass ai... Ibn Abu Burdah«s 4 2; who narrated this hadith was 
saeed «să 2). His other brothers who narrated ahadith from their father, Abu Burdahäi s»; 
«e were Abdullah, Yusuf and Bilal «sà =», Bukhari has the name of saeed ibn Abu Burdah 
asà 2) as the narrator of this hadith. He heard from his father abu Burdah «säi ṣ2; that the 
Prophet had sent to Yemen his father, Abu Musaxsäi s»; and Mu’adhasait_», l 


DECEITFUL WILL BE DISGRACED 
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3725. Sayyiduna Ibn Umar «s à +; narrated that Allah’s Messengerpl yale it to said, 
“On the day of resurrection, the deceitful man will have a standard set up for him 
(to disgrace him). An announcement will be made, “This is the (sign of ) deceit of 
so-and-so son of so-and-so.? 
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3726. Sayyiduna Anas «sà»; narrated that the Prophet t~ jadsåi Lo said, “On the day of 
resurrection everydeceitful person will have a standard. He will be recognized by it. 
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3727. Sayyiduna Abu Saeed «+4i,,>, narrated that the Prophet pl- aJs äi do said, “On the 
day of resurrection, every deceitful person will have a standard set up near his anus.” 
According to another version: “On the day of resurrection, every deceitful person 
will have a standard set up aloft for him commensurate with the amount of deceit he 
committed. Know! None is more deceitful than (a deceitful) leader of a people.4 


1 Bukhari # 6124, Muslim # 1723, Musnad Ahmad 4-412. 

2 Bukhari # 6178, Muslim # 10-1735, Tirmidhi # 1581, Abu Dawud # 2756, Ibn Majah # 2872, Darimi # 
2542, Musnad Ahmad 1-411. 

3 Bukhari # 3186, Muslim # 14-1737, Musnad Ahmad 3-270. 

4 Muslim # 15-1738. 
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SECTION II pén jaji 
WARNING TO RULERS WHO DO NOT SATISFY NEEDS OF THEIR SUBJECTS 
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3728. Sayyiduna Amr ibn Murrahas 4.2, reported his saving to Mu’awiyahas ai .2 1 
had heard Allah’s Messengerg jate äi 4o say that if Allah puts someone in authority 
over some affairs of the Muslims but he shuts his door from redressing their need, 
helplessness and poverty then Allah will turn away from redressing his need, 
helplessness and poverty.” On that Mu’awiyah placed a man to look after the needs 
of the People.! 
According to a version: “Allah will shut the gates of heaven on his helplessness, 
needs and poverty.”? 

SECTION III Eni | aail 
RULER WHO SHUTS HIS GATES WILL FIND GATES OF DIVINE MERCY SHUT 
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3729. Sayyiduna Abu Shammakh Azdi «+ 4 s»; reported that one of his denal 
cousins who was a sahabi «s à»; of the Prophet ¢lj ale a! o said that he visited 
Mu’awiyahss 4s .>, He met him and said to him that he had heard Allah's 
Messengerplu sated do say, “He who is placed in some authority over the people and 
shuts his gate against the Muslims, or the oppressed, or a needy person(denying 
them their need),will find that Allah will shut against him the gates of His Mercy 
when he in need or in poverty, howsoever much he may be in need of Him.” 


UMAR’S «+i,,2, ADVICE TO HIS GOVERNORS 
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1 Abu Dawud # 2948. 


2 Tirmidhi # 332(1337), Musnad Ahmad 4. 231. 
3 Bayhaqi in Shu’ab ul-Eeman # 7384. 


664 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


3730. Sayyiduna Umar ibn Khattab «s à»; is reported to have stipulated on his 

governors when he sent them (to their assignments) that: 

They should not ride Turkish horses, eat white bread, wear fine clothing, or shut 

their gates against the needs of the people. 

He warned them that if they did any of these things, then they would be liable to 

punishment. After that (having given these instructions,) he walked with them 

some distance.! i 
COMMENTARY: He forbade them to ride Turkish horses that they might not be arrogant. 
On this basis, it is more proper not to ride the Arabian horses which are of a high breed. 
Teebi «sà»; said that the governors were disallowed those things becausae they smacked 


of arrogance. 


CHAPTER -III 


CONDUCTING THE OFFICE OF THE QADI kadga Lil adao 
(JUDGE) & FEAR OF IT | 


We had stated in the introductory passages of this book XVII (office of the commander & of 
the Qadi) that the pivot of Islamic manner of government are the head of state and the qadi 
and in the previous two chapters, matters concerning the ruler were treated. 

In this chapter, we shall deal with the office of the judge. We shall mention: 

(i) The judge must rely merely on the Islamic code of law which is drived from 
the book and the sunnah (Prophet's pluyale ai Je practice), and his ijtihad as his 
guide. His decision should not contravence these sources of Islamic law. 

(ii) This office is so very high and significant that not everyone should try to attain 
it. Rather, as far as possible, one must try to avoid taking this responsibility 
and must be fearful of holding it. 


SECTION I Jiii jaki 
JUDGEMENT NOT WHEN ANGRY 
i 2 2 ae. g “ow 6 bo 1ga č P 
55 ASI a LSS faaks Y J ps shang athe a dA S55 Likes JOIN UI GE (rT) 
(egim) GE 
3731. Sayyiduna Abu Bakrah «să»; narrated that he heard Allah's Messenger alei o 
e; say, “A judge must not give judgement between two people when he is angry.”2 
COMMENTARY: When a person is angry, he loses ability to ponder and decide. So, he 
cannot pass a fair judgement. Also, no judgement may be passed when it is very cold or 


very hot, when one is hungry or thirsty and when one is ill. Any judgement given in such 
condition will be implemented with dislike. 


JUDGE MAY RESORT TO IJTIHAD 
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1 Bayhaqi Shu’ab ul-Eeman # 7394. 
2 Bukhari # 7258, Muslim # 16-1717, Tirmidhi # 1334, Nasai # 5421, Ibn Majah # 2316, Majah Ahmad 5-36. 
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3732. Sayyiduna Abdullah ibn Amr «s à ç») and Abu Hurayrah «s à s»; narrated that 
Allah’s Messenger lye ai lo said, “When a ruler (or judge) passess judgement and 
resorts to ijtihad (pondering deeply over the case) and is correct( in making it), he will 
get two rewards (one for his ijtihad and the other for the correct decision). And, when 
he passess judgement having resorted fo ijtihad but is wrong, he will get one reward.” 
COMMENTARY: When a judge finds no answer to the case before him in the Book and 
Sunnah (Prophet's lo yale ai de practice) or in fiqh (Islamic jurisprudence), he may make an 
ijtihad by pondering over the Book and Sunnah (Prophet's plasate ài o practice) and parallel 
rulings in similar cases and in the books of fiqh (Islamic jurisprudence). His judgement will 
be regarded as correct in law, but in terms of the hereafter, there are two possibilities. If his 
judgement is correct by the Book and Sunnah (Prophet's plu ye ai 0 practice) then he gets a 
dual reward and, if it is wrong, he nevertheless gets one reward for trying honestly. So, a 
mujtahid is liable to err, but he gets a reward anyaway. 
Mulla Ali Qari s+, said that if a ruling is not found in the regular texts or precedent then 
one may resort to giyas (analogy). It is like finding out the qiblah. When one has no means 
to find it out, one may make an assumption to the best of one’s ability before offering salah 
_ (prayer). His effort will be deemed to have produced a correct result even if he did not face 
the qiblah in fact. 


_ SECTION II T: aún jaiii 
OFFICE OF QADI IS A TRIAL 
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3733. Sayyiduna Abu Hurayrah «sä s»; narrated that Allah’s Messenger pl yale ai Lo 
said, “He who has-been made a judge over the people has indeed been slaughtered 
without a Knife.”? 
COMMENTARY: He is slaughtered because he is ruined mentally and spiritually. A judge 
is always upset and in agony. He is ill without medicine and is worried about spoiling his 


hereafter. If anyone is killed with a Knife that is painful for a moment while a judge’s pain 
is for a lifetime. 


DO NOT ASPIRE TO BE A QADI 
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3734. Sayyiduna Anas «à s») narrated that Allah’s Messenger el- jate ài Ao said, “He 
who craves for the office of a judge and applies for it (to the authority, and gets it), 


then it will be entrusted to him (to.sort out his problems). But, if anyone is 


1 Bukhari # 7352, Muslim # 15-1716, Tirmidhi # 1336, Nasai # 5381. 
2 Tirmidhi # 1332, Abu Dawud # 3571, Ibn Majah # 3208, Musnad Ahmad 2. 230. 
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compelled to accept it (without his craving for it) then Allah sends down an angel 
who directs him to the right course (in running it).” 


JUDGES OF PARADISE AND OF HELL 
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3735. Sayyiduna Buraydah «sä %2; narrated that Allah’s Messenger glo yateaito said, 
“Judges are of three Kinds. One of these Kinds comprises those who will be 
admitted to paradise and two Kinds are made up of those who will be consigned to 
hell. As for the one who will enter paradise, he is the man who knows what is right 
and gives judgement on that basis. And the man who knows (the truth and) what is 
right yet transgresses in his judgement will be sent to hell. And, so a man who gives 
judgement to the people though he is ignorant will be sent to hell.”2 
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3736. Sayyiduna abu Hurayrah «+ 4 .>, narrated that Allah’s Messenger said, “If 
anyone seeks the office of judge over the Muslims so that he gets it and his justice 
overwhelmns his injustice (and tyranny), then he will go to paradise. But, if 
anyone’s injustice dominates his justice then he will go to hell.”3 
COMMENTARY: The apparent meaning is that both these Kinds of judges will dispense 
both justice and 
Injustice. Since their fate will be decided according to what overwhelms, the one whose 
justice prevails will go to paradise. If he is move unjust in giving judgement than just, then 
he will go to hell. In both cases, there is predominance of one trait over the other. 


QIYAS AND IJTIHAD ARE ALLOWED 
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3737. Sayyiduna Mu’adh ibn Jabal «+.,,, narrated that when Allah’s Messenger ,» 


1 Tirmidhi # 1324, Abu Dawud # 3578, Ibn Majah # 2309. 
2 Tirmidhi # 1322, Abu Dawud # 2573, Ibu Majah # 2315. 
3 abu Dawud # 3575. 
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elu yale i} sent him to Yemen (as a judge and ruler), he asked him, “How will you 
judge when a ease is brought to you?” He said, “T shall decide according to Allah’s 
Book.” He asked, “And if you do not find an answer in Allah’s Book? He said, 
“Then I will follow the sunnah (Prophet’s glu) «Je à Je practice) of Allah’s 
Messengerely ate ai ie.” He asked, “And if you find no answer in the sunnah 
(Prophet's glwyate ai bo practice) of Allah’s Messengerg ya ài to.” He said, “I shall 
use my opinion and make ijtihad and not lag behind in it.” So, Allah’s 
Messengerel.s4,¢ a0 patted him on his breast and said, “Praise belongs to Allah 
who has made the messenger of the Messenger of Allah consistent with what 
pleases him.” 
COMMENTARY: He said that he would deduce from the relevant rulings and similar 
cases and laws in the Quran and the Sunnah (Prophet's lo sled o practice). 
Mazhar also explained the hadith in the same way. The imams, who are mujtahids have 
deduced many judgements on qiyas. However, they have differed on its application and 
recourse to it. For example, Imam Shafi’I compares interest on barter of wheat for wheat to 
interest on watermelon for watermelon because both are eatables. Imam Abu Hanifah 41, 
4 compares wheat for wheat to lime for lime, both being weighable commodities. Interest is 
forbidden in any case (when more of same commodity is exchanged for less of it). 
In short, this hadith is a strong evidence that giyas and ijtihad are allowed and lawful. It 
rejects the zawahir (ghayr muqallidin) who reject qiyas and ijtihad. 
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3738. Sayyiduna Ali «s & », narrated that Allah's Messenger pljas ăi do decided to 
send him to Yemen as a qadi, so he submitted, “O Messenger of Allah, you send me 
while I am young and do not possess (enough) knowledge of the office of qadi.” He 
said, “Surely, Allah will guide your heart (to rectitude) and cause your tongue to be 
true (in making judgement).” (Then he gave him instructions, saying) “When two 
men bring to you their case, do not decide in favour of the first (the plaintiff) till 
you have heard the argument of the second (the defendant), for this will help you 
arrive at a correct decision.” 
He narrated (further), “After that I (followed) his instructions and) did not have any 
doubt (or hesitation) in deciding (a case before me).”? 
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1 Tirmidhi # 1327(1332), Abu Dawud # 3592, Musnad Ahmad 5-230, Darimi # 168. 
2 Tirmidhi # 1331, Abu Dawud # 3581, IBn Majah # 231, Musnad Ahmad 1-83 
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And we shall reproduce the hadith of Sayyidah Umm Salamah ws å s»; (#3770) in 
the chapter about cases and testimonies (Chapter V). 


SEĆTION III ¿jén adi 
THE FATE OF A TYRANT 
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3739. Sayyiduna Abdullah ibn Mas'ud «sà», narrated that Allah's Messenger 4Jeäi Lo 
ei, said, “Every ruler who rules and judges among the people will be brought on the 
day of resurrection (to the presence of the Judge of Judges and the Ruler of rulers), an 
angel holding his nape. The angel will raise his head to heaven (anticipating a 
command). If He commands, “Throw him down (in hell),” the he will throw him into 
a pit (that is) deep (to a distance covered in forty autumns (years).”! 
COMMENTARY: The words forty autumns deep mean that the pit is like a bottomless pit 
but they do not determine the time taken to traverse it. 
This command will be given for an oppressor and a cruel ruler. The just ruler will be sent 
to paradise, as we read ee the hadith of Abu co ass-dil, <2 ) (#3714). 
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3740. Sayyidah Ayshah ‘ys 41.2, narrated that Allah’s Messenger Podda said, 

“Indeed, there will arise a deep longing to the just judge on the day of resurrection 

that he had never had to pass judgement between two people even a piece of date.”2 
JUST RULER HAS ALLAH’S SUPPORT 
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3741. ale Abdullah ibn Abu Awfa «sà s»; narrated that Allah's Messenger 
platy dele at le said, “Indeed, Allah is with the judge till he does not wrong (and be 
unjust and he has Allah’s support and enablement till then). But when he wrongs 
(and becomes unjust). He departs from him and the devil sticks to him.” 

According to another version: “When he wrongs (and is unjust), He entrusts him to 
his own self.”3 
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1 Ibn Majah # 2311, Musnad Ahmad 1-430, Bayhaqi in Shuab-ul-Eeman # 7533. 
2 Tirmidhi # 1330. 
3 Ibn Majah # 2312. 
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3742. Sayyiduna Saeed ibn Musayyab «4 ,», narrated that a Muslim and a Jew 
brought a dispute (in which they were involved) before Umar «+ 4.2, He (heard 
them and) found that the Jew was justified, so he pronounced judgement in his 
favour. The Jew said to him, “By Allah, indeed, you judged justly.” On that, Umar 
beat him with his whip and asked him, “How do you know it?” The Jew said, “By 
Allah, we do find in Torah that every judge who decides justly has an angel to his 
right and an angel to his left. They guide and urge him to that which is (right and) 
just till he sticks to the right. When he abondons the right they ascend (to the 
heaven) and leave him (to himself).”1 | 

COMMENTARY: A question arises why did Umar «sà»; beat the Jew when he described 

his judgement as fair. Another question is how is the Jew’s reply compatible with Umar’s 

question, “How do you know it?” 

The first answer is that he did not beat him angrily but struck him mildly with a good nature. 

The second answer is that the Jew knew that he was right, so if Umar «så 2; was not just, 

he would have favoured the Muslim, and been unjust. 
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3743. Sayyiduna (Abdullah) Ibn Mawhib «så =») reported that Uthman ibn Affan ài s5; 
«e said to Ibn Umar «s ài s», “Become judge among the people.” But, he requested, 
“Will you not pxcuse me from it, O Amir -ul-Mumineen? “He asked, “Why do you 
-dislike it while your father used to judge (among the people)?” He said, “It is because 
I heard Allah’s Messenger ly 41 a J say, ‘He who is a judge, and is just in his 


1 Muwatta Maalik # 2 (Aqdiyah). 
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judgment it is hoped that he would manage to get over evens (without reward or 
blame).” Thereafter, he did not ask him again (to take the office).1 
3744. Sayyiduna Nafi 4..>, narrated? that Ibn Umar «s41,.>, said to Uthman asà s2, 
“O Amir ul-Mumineen! I shall not act as judge between two men.” He pointed out, 
“But your father used to judge.” He submitted, “As for my father, if he was hesitant 
about something, then he would ask Allah’s Messenger pl- jats ài Lo. And if Allah's 
- Messenger pl- jade di lo wished to clarify something, he would ask Jibril et—iate. As 
for me, I do not find anyone whom I might ask. And, I had heard Allah’s Messenger 
ein yale ait Le say, ‘If anyone seeks refuge in Allah, he has sought refuge in a Mighty 
Being.’ And, I had heard him say, ‘If anyone seeks refuge in Allah, then grant 
refuge to him.’ And I seek refuge in Allah lest you make me a qadi (judge).” Thus 
he excused him, but said to him, “Do not inform anyone (of this).” 
He meant that if people shy away from this office then the working of the 
government would come to a standstill. 


CHAPTER - IV 
SALARY TO RULERS & GIFTS TO THEM ablglab ay il 33 wo 


This chapter will treat the subject of salaries and remuneration payable to rulers and 
governors. Should something be set aside from the state Treasury? Also, if anyone wishes 
to give the ruler a gift, what should be done? 


SECTION | JIN jadi 
DISTRIBUTION BY THE PROPHET lu sateait_ Lo 
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3745. Sayyiduna Abu Hurayrah «s ăi s>) narrated that Allah's Messenger pola yale ail Lio 
said, “Neither do I give you nor do I withhold from you. I am merely one who 
disburses. I put where I am command to put.” 
COMMENTARY: The Prophet plus Je à slo made this clear when distributing property 
among the Sahabah (Prophet’s Companions) œs à s2; so that they may not have any 
misgivings about receiving less or more when the distribution is made. 


He explained that he had no say in giving or in withholding. He did not give to anyone or 
hold back from anyone at his will. He distributed only as Allah commanded. 


WARNING TO THOSE WHO SPEND FROM STATE TREASURY UNNECESSARILY 
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1 Tirmidhi # 1326. 


2 Razin. 
3 Bukhari # 3117. 
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3746. Sayyiduna Khawlah al-Ansariyah «ssä s», narrated that Allah's Messenger à 
esate said, “Men spend Allah’s Property unjustly (such as receipts against zakat, 
spoils etc. which they use without the ruler’s permission and draw more than they 
are entitled). But, on the day of resurrection,, they will have hell for them.” 


RULER IS ENTITLED TO DRAW HIS SALARY FROM TREASURY 
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3747. Sayyidah Ayshah isä s»; narrated that when (Sayyiduna) Abu Bakr «säi»; was 
made caliph, he said, “My people know that my trade was enough to support my 
family. Now, I have become engaged with the affairs of the Muslims. Hence, Abu 
Bakr’s family will subsist on this property (of the state Treasury) and he will work for 
it (to increase and to protect it) for the Muslims (using it for their benefit).”2 
‘COMMENTARY: Sayyiduna Abu Bakr «sà»; was a draper. He sold cloth in the market, 
but when he was made Khalifah, he consulted the Sahabah (Prophet's Companions) äis»; 
eee and drew and emolument from the state Treasury. | 


TRADING OF THE SAHABAH (PROPHET’S COMPANIONS) pesii s»; Sayyiduna Abu 
Bakr «4.» was a dealer in textile fabrics. Sayyiduna Umar «4,2, sold grain. Sayyiduna 
Uthman «så»; was a merchant of dates and textile fabrics. Sayyiduna Abbas «sà s»; dealt 
in perfume. , 

The Ulama (Scholars) say that the best kind of business is of cloth and the next is of 
perfumery. According to a hadith “If the dwellers of paradise were to engage in business, 
they would deal in textile fabrics. If the inmates of hell were to do it, they would do 
business of precious metals, gold and silver.” 


SECTION II gti juni 
DRAWING MORE THAN SALARY IS DECEIT 
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3748. Sayyiduna Buraydah «s & s») narrated that the Prophet pl- sade ăi o said, “He 
whom we have employed over some work and provided him a subsistence 


allowance (as his remuneration) will have committed treachery in the spoils if he 
draws more than that.”3 


(ilagt olsa) -etai sias aA d GS aE E Lht AÉ E E5 vea) 
3749. Sayyiduna Umar «s à 2; said, “I was made a governor (or , an officer of some 
type) in the time of Allah’s Messenger el~ jds äi Lo and he paid me (a salary) for that.”4 


1 Bukhari # 3118. 

2 Bukhari # 2070. 

3 Abu Dawud # 2943. 

4 Abu Dawud # 2544, Nasai # 2604, Musnad Ahmad 1-52. 
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3750. Sayyiduna Mu‘adh «+4i,.2, said that Allah’s Messenger p3- jae ài 2 sent him to 
Yemen. When he had begun his journey, he sent for him and he was brought back. 
He asked, “Do you know why I sent for you? Do not take anything (during your 
tenure) without my permission. That would amount to treachery, and he who 
commits treachery will come on the day of resurrection with his treacherous deeds. 
This is why I had called you. Go now to your work!" 


STATE TREASURY WILL SUPPORT HONORARY RULER 
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3751. Sayyiduna Mustawrid ibn Shadd (prescribed punishment)ad «+ s»; narrated 
that he heard the Prophet -l-)41¢ 4) J» say, “He whom we appoint a governor (or 
administrator) must get himself a wife (if he has none). If he has no servant, then he 
must get a servant. And, if he has no house (of his own), then he must buy a house.” 
According to another version: (He also said,)” He who takes anything other than 
that is one who betrays.” 
COMMENTARY: The ruler who has no wife may draw from the state Treasury the dower 
payable to his wife when he takes one, as also her provision and clothing allowances 
(without being extravagant). He may also get from the Treasury enough for a buying a 
servant or to pay his salary, and to buy for himself a house. If he takes more than his need 
then that will be unlawful for him. 
It seems that this command applies when no salary is fixed for the governor. 


NOT EVEN A NEEDLE MAY BE MISAPPROPRIATED 
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3752. Sayyiduna Adi ibn Ameerah «s ù >», narrated that Allah’s Messenger als ài le 


1 Tirmidhi # 1335 (1340). 
2 Abu Dawud # 2945, Musnad Ahmad 4-229 
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ey said, “O people! He among you who is employed by us over some work (as a 
governor, revenue collector, or such other) and he conceals from us (so much as) a 
needle, or more, is being unfaithful. He will bring it ori the day of resurrection.” A 
man from the ansars got up and submitted, “O Messenger of Allah, take away from 
me your task (that you have assigned to me).” He asked, “And, why so?” He 
submitted,” I heard you say in this way. (Therefore, I am scared, for, one may err 
while doing this work.)” He said, “Yes! I do say. If we employ someone to some 
post, then he must bring (to us) little or much (Whatever he is given of it). And that 
which he is paid from it, he must take but he must desist from what he is denied.” 
(Given this guidance, he who is capable of handling this responsibility, may accept 
it. He who finds himself unable to discharge it may not take it.) 


THE RECEIVER AND THE PAYER OF BRIBERY 
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3753. Sayyiduna Abdullah ibn Amr «sà s»; said that Allah's Messenger el- jale ài Lo 
cursed the person who bribes and the person who receives bribe? 
3754. Sayyidua abu Hurayrah «s à s») narrated (the same hadith). With the 
additional words: “in litigation.”3 
3755. Sayyiduna Thawban«s 4 >, narrated (the same hadith) with the words (after 
‘who receives bribe’): “and arra’ish, meaning, the person who is agent between 
them regarding a bribe (demanding more for this or less for this).”4 
COMMENTARY: Bribery is offered to a ruler, a governor or a judge, etc. to legalise the 
illegal or to make the legal or lawful unlawful. However, there is no harm if it is done to 
establish one’s own right as correct or to defend oneself. 
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3756. Sayyiduna Amr ibn Aas «s à =»; narrated that Allah’s Messengerglwy ale it Jo 


sent for him with instructions to collect his weapons and his garments (to prepare 
for a journey) and to come to him. He came to him while he was performing 


1 Muslim # 30. 1833, Abu Dawud # 3581, Musnad Ahmad 4-192. 

2 Abu Dawud # 3580, Tirmidhi # 1337(1342).. 

3 Tirmidhi #1336(1341). 

4 Musnad Ahmad 5-279,,Bayhaqi in Shu’ab ul-Eeman # 5503. Lane’s Part 3, P.1091, under ey, 
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ablution. He said, “Amr, I sent for you to send you to a place where Allah keep you 

safe and let you have the spoils. And, I too will give you a share from the property.” 

He said, “O Messenger of Allah piwjate č e, my hijrah (emigration and embracing 

Islam) was not for the sake of property. It was only for the sake of Allah and for 

His Messenger.” He said, “Excellent is lawful property for a righteous man!! 

Another version has the words: 

“Excellent is good property for a righteous man.”2 
COMMENTARY: Sayyiduna Amr ibn Aas «s ài s»; had embraced Islam in 5AH. He 
emigrated to Madinah from Ethiopia with Sayyiduna Khalid ibn Walid «+ 4»). some 
authorities say that he had embraced Islam in 8 AH. The Prophetet= jals àt Le had appointed 
him governor of Uman (Oman) and most probably this ha:iith concerns this appointment. 
Good property is what is earned lawfully and is spent oft pious causes. The righteous man 
is he who respects the rights of Allah and the rights of His slaves. 


SECTION III ih Landi 
THE INTERCESSOR MUST ACCEPT NO GIFT 
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3757. Sayyiduna Abu Umamahes «,.>, narrated that Allah’s Messenger pljas ài gho 
said, “If anyone makes a recommendation for another person who presents to him 
gift for that recommendation and he accepts it, then he comes to a great gate of the 
gates of interest.”3 


COMMENTARY: This kind of a gift is bribery, but here it is called interest. The one who 
recommends gets it in return for nothing. 


CHAPTER - V 
CASES AND TESTIMONIES IASG EI sacs Vie k 
This chapter concerns al-aqdiyah or disputes that are brought to rulers and judges for 


judgement between the disputing parties. 
Shahadah or testimonies are to depose on behalf of one of the disputing parties. 


SECTION I Ji jati 
PLAINTIFF MUST Dia HIS CASE 
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1 Bayhaqi in Shu’ab ul-Eeman # 5503, Musnad Ahmad 5. 279, Baqhawi in Sharh as Sunnah (Prophet's 
ele jadeàt lo practice) # 2495. 

2? Musnad Ahmad 4-197. 

3 Abu Dawud # 2495. 
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3758. Sayyiduna Ibn Abbas «sä >») narrated that the Prophet said, “If people were 

granted their claim (without calling for witnesses or getting the defendant's 

response), they would make claims for lives and for the properties of others. But, 

the oath is binding on the defendant. 

According to Nawawi, there is an addition in Bayhagi’s version from Ibn Abbas s») 

«săi in a marfu form: 

“But it is the responsibility of the plaintiff to present proof (or witnesses) and the 

oath must be taken by him who rejects (the claim, meaning the defendant).”! 
COMMENTARY: If the defendant rejects the claim of the plaintiff who then asks him to 
take an oath, it is imperative that he do so. This hadith of Muslim does not say that the 
plaintiff must bring witnesses, but it is an undeniable law of Shariah that he must support 
his claim with testimonies. If he does not present witnesses, then the defendant must 
indicate himself by taking an oath and rejecting the plaintiff's claim. 
The second version of Ibn Abbasasa_.», makes this meaning very clear. 


WARNING TO ONE WHO TAKES FALSE OATH 
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3759. Sayyiduna Ibn Mas'ud«så g»; narrated that Allah's Messenger p~ jats ăi ho said, 
“If anyone takes an oath on being commanded to do so, and he is a liar in doing so, 
intending thereby to deprive a Muslim of his property, then, on the day of 


resurrection, Allah will be angry at him when he meets Him.” Allah revealed the 
confirmation of that (in the verse 3: 77): 
LYN ATI CA Ais al a oR DI 

{Surely those who barter Allah’s covenant and their oaths, for a small price....} (to 

end of the verse).? 
COMMENTARY: The hadith implies that the plaintiff is confined by the judge until he 
takes an oath to support his claim. 
Some people say that it refers to one who swears falsely to intentionally appropriate a 
Muslim’s property. This is as the words of the hadith (x3 425) (and he is a liar in doing 
so). The entire verse is: 
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{Surely those who barter Allah’s covenant and their oaths for a small price - there 


1 Bukhari # 4552, Muslim # 1-1711, Bayhaqi. 
2 Bukhari # 4549, Muslim # 220-138, Tirmidhi # 3012, Ibn Majah # 2323. (verse of surah Aal Imran 77). 
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shall be no share for them in the hereafter. And allah shall not speak to them, nor 
shall He look at them on the day of resurrection, nor shall He purify them, and for 
them is a painful chastisement.] 
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3760. Sayyiduna Abu Umamah «+ 41.) narrated that Allah’s Messengergl jate ai gho 
said, “If anyone takes away by his (false) oath the right of a Muslim, then Allah has 
made hell-fire wajib (obligatory) on him and- has forbidden paradise to him.” A 
man asked him, “Even if it is something in significant, O Messenger of Allah?” He 
said, “Even if is a (broken) twig of an arak tree.”1 
COMMENTARY: The words ‘Allah has made hell-fire wajib (obligatory) on ‘could be 
explained in two ways. 
(i) This command applies to one who swears falsely to appropriate a Muslim’s 
right and believes that what he does is lawful till he dies. 
(ii) He will be punished in hell definitely but it is not unexpected that Allah will 
forgive him, being Kind and Compassionate. 
Similarly, the second portion about his entry into paradise being forbidden means that he 
will not be admitted to it with the first successful people. 
It must be clear that this warning applies also to one who deprives a dhimmi of his right by 
a false oath. i 
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3761. Sayyidah Umm Salamah ys à s», narrated that Allah's Messengerplry ae ait Le 
said, “I am only a human being. You come to me with your disputes. It is possible 
that one of you is more persuasive in presenting his argument. I may give 
judgement in his favour being impressed by his argument. Therefore, if I decide for 
someone something that is the right of his brother, he must not take it, for, (it is as 
though) I give him only a piece of fire.”? 
COMMENTARY: The Prophet plo ae at le said that mistake and forgetfulness is not 
unexpected in any man. Besides, man goes only by the apparent and he meant, “I am 
human too and liable. to the same tendencies and peculiarities as any human being.” He 
made it clear, however, that he did receive Divine revelation and guidance which enabled 


1 Muslim # 218-137, Nasa’I # 5419, Darimi # 2603, Muwatta Maalik #11 (Aqdiyah), Musnad Ahmad 
5-260. 

2 Bukhari # 6967, Muslim # 4-1713, Tirmidhi # 1339, Abu Dawud # 3582, Nasai # 5401, Ibu Mapa # 
2317, Musnad Ahmad 6-290. 
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him to know facts and realities. 

. Hence, he said that if he happened to decide any case on its apparent aspects when the 
plaintiff proves his case, and if he is not rightful, then he must not regard what he gets as 
lawful to him but think of it as a flame of fire that he gets. 


WARNING TO HIM WHO FILES CASES UNNECESSARILY 
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3762. Sayyidah Ayshah ‘+ 4 s») narrated that Allah's Messenger piste dt do said, 
“Surely, the man most detested in Allah’s sight is he who is very quarrel some (and 
disputes very much) unnecessarily.”! 
(The word for most quarrelsome is al-aladukhisam. It is found in surah al-Bagarah 
verse 204 and means ‘most stubborn in altercation’. It is translated in ‘Vocabulary of 
the Holy Quran’? compiled by Dr. Abdullah Abbas al-Nadwi as ‘most contentions 
of the adversaries.’) - 


MAY PLAINTIFF PRESENT ONE WITNESS AND TAKE AN OATH 
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3763. Sayyiduna Ibn Abbas «+ 4 2) narrated that Allah’s Messengergl.y ate a le 

pronounced judgement (on a case) against an oath and (only) one witness.3 
COMMENTARY: The obvious meaning of this hadith is that if a plaintiff is able to support 
his claim with only one witness then he must be asked to take an oath in place of a second 
witness. The oath may be regarded as a substitution for one witness, and his claim should 
be entertained. This is what is said by the three imams, Imam Shafi'I 44>), Imam Maalik 
ùa and Imam Ahmad ài a>). However, Inam Abu Hanifah si a>, said that it is not 
permitted to decide on the basis of one witness and one oath, rather two witnesses must 
support his claim as is established by the Quran. The command of the Quran may not be 
overridden by khabar wahid (which is narrated by only one narrator and transmitted by a 
single chain of narrators). Hence, no rulling can be given on the basis of this hadith that 
contradicts a command of the Quran. 
Teebi di«.>) said that when‘a dispute pertains to anything other than property, the imams 
are agreed that one witness and an oath will not be accepted as the basis of judgement. For 
dispute involving property, the imams differ on whether one witness and an oath (in lie of 
a second witness) will serve as basis of judgement. 


DEFENDANT’S OATH MUST BE BELIEVED 
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1 Bukhari # 2457, Muslim. # 5-2668, Tirmidhi # 2976, Nasa’I # 5423, Musnad 6-55. 


2 Published by Darul Ishaat, Karachi. 
3 Muslim # 1712, Abu Dawud # 3608, Ibn Majah # 2370, Musnad Ahmad 1-315. 
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3764. Sayyiduna Alqamah ibn Wa’il «să»; narrated on the authority of his father 
that a man from Hadramawt and a man from Kinda came to the Prophet pl- jasle àn Lo 
The Hadrami pleaded, “O Messenger of Allah, this man has seized my land.” The 
Kindi said, not have a right to it.” The Prophet p-je ài so asked the Hadrami (after 
listening to both), “Do you have a witness?” He said, “No!” He said, “Then you may 
ask him to state on oath. (If he does not then your plea is granted otherwise it will 
be turned down.)” He submitted, “ O Messenger of Allah, this man is a profligate , 
an immoral. He will not mind to swear to anything, He is not righteous.” He said, 
“You have no option but to get him to swear.” So He (the Kindi) turned to take an 
oath and Allah’s Messenger «ljas ài lo said when he had turned his back, “If he 
„swear over his property to seize it wrongly, he will certainly meet Allah (on the day 
of resurrection), while He turns away from him.”! 

COMMENTARY: The man turned to take oath. This could be as the Shafii believe that one 

who take oath must first make ablution and take oath at a specified hour which is after asr 

on Friday. Or this man may have turned his back on the plaintiff and walked towards the 

Prophet pL 41a, Le to take the oath near him. 

Nawawi dis, said that some rulings are derived from this hadith. 


(1) The one who is the possessor is preferred over the claimant. 

(2) The defendant must take an oath if he rejects the plaintiff's claim. 

(3) The oath of the defendant is accepted irrespective of whether he is a sinner or a 
just, honest man. 

(4) When the defendant swears the plaintiff's claim becomes void and is 


dismissed. (However, if true testimony bears out the falsehood of the oath of 
the defendant, then his oath will be invalid.) 


HELL IS THE DESTINATION OF THE FALSE CLAIMANT 
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3765. Sayyiduna Abu Dhar «+4),,>, narrated that he heard Allah’s Messenger «cai, 
ey say, “He who lays claim to what does not belong to him is not one of us and he 
must find his seat in hell.”2 


THE BEST WITNESS 
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1 Muslim # 223-139, Tirmidhi # 1340 (1345), Abu Dawud # 3245. 
2 Muslim # 61-112, Ibn Majah # 2319. 
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3766. Sayyiduna Zayd ibn Khalid «+i,» , narrated that Allah’s Messenger pL yaledi_ to 
asked, “Shall I not inform you of the best of witnesses? He is the one who offers his 
testimony before being asked for it.” 
COMMENTARY: To give testimony truly is the same thing as to state facts and it is not 
proper to disclose truth only when asked to do so. The ideal witness is he who does not 
wait to being asked, “Are you the one?” or, “Do you wish to testify?” He volunteers to 
disclose the truth and facts. 


IS IT PROPER: However, according to another hadith, those who come forward to give 
testimony on their own are blamed. So, the Hanafis rule that no one must offer testimony 
until asked, It is wajib (obligatory) to give it when one is asked and it is better to conceal it in 
cases of hudood (prescribed punishments). 

As for this hadith, the Hanafis explain that (1) it applies to one who is witness for 
someone's right but the plaintiff is not aware of his having withnessed it. So he must 
‘inform the plaintiff that he is his witness. (2) This hadith pertains to giving testimony for 
rights of Allah, like Zakah (Annual due charity), expiation, observing the new moon and 
inheritance, and such other things. For example, one who has observed the newmoon must 
bear witness to it before the ruler or relevant authority. 

It is also said that the command in this hadith is by way of exhortation, meaning that one 
who is asked to testify, must then discharge his responsibility at the earliest. As for the 
condemnation of one who gives testimony without being asked, it condemns eoing it 
before the demand. 


FALSE TESTIMONIES BY LATER PEOPLE 
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3767. Sayyiduna Ibn Mas’ud «+4,» narrated that Allah’s Messenger jade ài o said, 
“The best of the people are my generation (my sahabah). Then they who will come 
after them (the tabi’un). Then they who will come after them (the tab tabi’un). 
After that a people will come who will give testimony before taking an oath and 
will take an oath before giving testimony.” 

COMMENTARY: These last people will be so hasty in swearing and bearing testimony 

that they will be careless in offering them to the extent that sometimes they would give 

oath before testifying and sometimes they would testify before they swear. 

Majherdta>,) said that they would not even know what they have done and what sequence 

they had observed. 

Same scholars say that this saying of the Prophet lei, is about false oaths and false 

testimonies. These things will become very common. There will be professional witnesses 

and people who will swear by habit as a superfluous word in their speech. This is what is 
common these days. These people ruin their hereafter in this way. 

Some other people explain this saying to mean that someone will promote his testimony 


1 Muslim # 19-1719, Tirmidhi # 2295 (2302), Abu Dawud # 3569, Ibn Majah # 2364, Musnad Ahmad 
5-193, Muwatta Maalik # 3 (Aqdiyah). 
2 Bukhari # 3651, Muslim # 212-2533, Tirmidhi # 2303, Ibn Majah # 2362, Musnad Ahmad 1-442. 
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through his oath. At other times, he will promote his oath through his testimony. For 
example, in the first case, he will say, “By Allah, I am a true witness!” In the second case, he 
will say, “People do testify that I am true in my oath.” l 
CASTING LOTS FOR THE OATH 
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3768. Sayyiduna Abu Hurayrah«s à „+; narrated that the Prophets) jade ài do called on 

some people to swear an oath (to belie the plaintiff if they rejected his claim). So, they 

made haste (vying with each other) to do so. Hence, he instructed them that lots should 

be cast among them to take the oath to decide which one should take the oath. 
COMMENTARY: It seems that someone had implicated a few people over something. 
They rejected his allegations. The Prophet instructed them to swear oaths and they made 
haste to comply. Every was prepared to swear at the sometime. So, the Prophet l~ jale ät sho 
did not let everyone swear but said that they should cast lots and he whose name was 
drawn should swear. 
However, the exponents have suggested that perhaps two men had claimed something that 
was in the possession of the third man. But, both could not produce a witness. Or, though 
they had witnesses, the third man said that he did not know to whom the thing belonged. 
Hence, the two were to cast lots. The one whose name was drawn was to swear an oath and 
the thing was to be handed over to the person after that. The question arises that this 
situation calls for the plaintiff to swear an oath while this is the responsibility of the 
defendant. This is because each of the two plaintiffs rejected the other’s claim and the rule is: 


SXi JE hed 
(The oath is to be taken by one who rejects). 

Both these possibilities are from the apparent meaning of the hadith. As for the juristic 
point of view, Sayyiduna Ali «ai,» held these opinions, but Imam Shafi’ ixe4i.,») ruled that 
in such cases the judge must let the third mari retain that thing, and neither of the plaintiffs 
must be given anything. Imam Abu Hanifaha+,,2, ruled that the disputed thing should be 
given to the two plaintiffs, half and half. But, some people assert that Imam Ahmad «sai.» 
and Imam Shafi’l «s à s»; have two views one of which coincides with the opinion of 
Sayyiduna Ali «säi»; and the other with the ruling of Imam Abu Hanifahusài s»). 

The hadith of Sayyidah Umm Salamahųs ài sv; (#3770) that follows (after the next) upholds 
the ruling of Imam Abu Hanifah «sà s»; and his disciples. 


SECTION II iit jail 


PLAINTIFF IS RESPONSIBLE FOR PRESENTING WITNESS AND DEFENDANT FOR 
TAKING OATH 
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1 Bukhari #2674. 
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3769. Sayyiduna Amr ibn Shu’aybes 4 s»; reported from his father that his 
grandfather narrated that the Prophet pl...» said, “Providing testimony is the 
responsibility of the plaintiff while the oath is to be sworn by the defendant.”1 


WHEN TWO PEOPLE CLAIM SOMETHING 
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3770. Sayyidah Umm Salamah 4+ äi s») narrated from the Prophet,i~ jae ài 2 about 
two men who brought to him a dispute about inheritances, neither of whom had 
any evidence except their (respective) claim. He said, “If I judge in favour of one 
(of you) concerning what (actually) is his brother’s right, then I (really) apportion 
for him something of hell-fire (nothing more).” (In other words, if anyone 
knowingly files a false claim and I decide on the basis of the law going by his fake 
oath or testimony, then he gets a flame of hell-fire.) So (on hearing that), both the 
men said, “O Messenger of Allah, let my right go to my brother!” He said, “No! go 
and divide it, and (if there is disagreement on which portion should go to whom) 
draw lots and each of you should forgive his companion his own right (that may 
have gone to him).” 
According to another version: He said, “I only decide between the two of you by 
my (opinion and ) judgement concerning which no revelation is sent down to me.”? 


JUDGEMENT IN FAVOUR OF POSSESSOR 
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3771. Sayyiduna Jabir ibn Abdullah «s à s», narrated that two men claimed an 
animal and each of them presented his evidence, (saying that) it was the offspring 
of one of his beasts. So, Allah’s Messenger lus 4,1¢ àl Lo passed judgement that it 
should be retained by him who possessed it. 3 
COMMENTARY: Some ulama (Scholars) go by this hadith and say that of the disputants, 
he should be preferred in whose possession the thing disputed lies. However, this is not 
so. The correct thing is that this command applies only when the disputed thing is an 
animal to which the disputants lay claim to having been sired by their stallion or bull. 
It is stated in Sharh us sunnah (Prophet's el~» jade à o practice) that the ulama (Scholars) say, 
about an animal or a thing whose ownership is claimed by two people and it is in the 
hands of one of them, that the right of the possessor will be preferred and he will be asked 


1 Tirmidhi # 1341. 
2 Abu Dawud # 3584, Musnad Ahmad 6-230. (Abu Dawud has only the second version) 
3 Baghawi in Sharh us-Sunnah (Prophet's lo yates o practice) # 2504, Daraqutni #21. 
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to swear an oath. However, if the other person substantiates his claim by witnesses that the 
animal or thing belongs to him and not to the possessor, then it will be handed over to this 
other person. If both the disputants are equally vociferous and bring their evidences, then 
the possessor will be allowed to retain that animal or whatever it is. 

According to the Hanafi point of view then both disputants present their witnesses, the 
witnesses of the possessor will not be entertained. Rather, those of the other claimant will 
be trusted. The possessor will be made to hand over the disputed property to the other 
claimant, if the dispute is not about siring of an animal in which case when each person 
claims and substantiates his claim with evidence that his stallion or bull had sired the 
disputed animal then the possessor will be permitted to retain it. Further, if they dispute 
about something that is in the hands of each of them and they both claim full ownership to 
it, then both will be asked to swear an oath and that thing will be divided between them 
according to what each holds in his hand. Similarly, if none of them holds the disputed 
thing while both of them claim if and produce enough evidence of ownership then it will 
be divided between the two. 


TWO CLAIMANTS OF SAME THING 
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3772. Sayyiduna Abu Musa Ash’ary«+ é,,>) said that two men laid claim to a camel 
in the time of Allah’s Messenger pl- jale ăi Lo. Each of them presented two witnesses. 
So, the Prophets j1ed!,l» divided it into halves between them. 
According to another version: Two men claimed ownership of a camel. But, neither 
of them had a witness (or proof). So, the Prophet ljas ăi decided that both of 
them should share it equally.! 
(second version of ) Abu Dawud # 3613. 
COMMENTARY: Khattabi as ð +»; says that perhaps the camel may have been in 
possession of both men. 
Mulla Ali Qari«s i.», says that perhaps the camel was in the hands of a third man who 
may have had a dispute with these two about it.The two versions perhaps refer to two 
different incidents. The first says that they each had their witnesses while the second says 
that they had no witnesses. Or, it is the same incident but when they produced their 
witnesses, they turned hostile and itr disagreement with one another, so the two men were 
at par with those who had no witnesses. Hence, none of the claimants qualified to be 
preferred. l 
Ibn Maalikas 4.2, says about the camel being shared that if two people claim the same 
thing and: 7 
(i) none of them has witnesses, or, 


1 Abu Dawud # 3615(second version) Nasa’! # 5424, Ibn Majah # 2330, 
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(ii) both have witnesses and that disputed property is in the hands of both of 
them, or, 
(iii) none of them holds it in his hands- 
Then it should be divided between the two of them half and half (so they will use it equally). 


r 4 s 
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3773. Sayyiduna Abu Hurayrah «s å») narrated that two men disputed about (the 
ownership of) an animal, but neither of them had a proof. So, the Prophetas à „Lo 
wy said, “Cast lots about the oath.” (He whose name is drawn will take an oath and 
the decision shall be made in his favour.)! 
COMMENTARY: See hadith # 3768. 
OATH OF THE DEFENDANT 
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3774. Sayyiduna Ibn Abbas «s à») narrated that the Prophetel= aJs à uo said to a 

man whom he had instructed to take an oath, “Swear by Allah besides whom there 

is no God that you do not have anything belonging to him,” meaning the plaintiff.? 
COMMENTARY: As stated earlier, if the plaintiff does not produce evidence to 
substantiate his claim and the defendant challenges him then it is necessary for the latter to 
take an oath. He will swear, “I swear by Allah, the One other than whom no one is worthy 
of worship, that this man (the plaintiff) has made a claim on me that is not based on facts. 
He has no right pending on me.” 
The oath will be taken by the qadi (judge). A Muslim will be made to swear on Allah, the 
One; a Christian on the God of the Bible; a Jew on the God of the Torah; and a Majusi 
(Magian) and the others on God. 
The oath of the defendant will be delieved in any case whether he is pious or a sinner, 
truthful or liar. But if the judge knows through true testimony that his oath is false, then 
his oath will become in valid. 

EVEN A LIAR DEFENDANT HAS A RIGHT TO TAKE AN OATH 
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3775. Sayyiduna Ash‘ath ibn Qays «« 4») said that he owned a piece of land in 

partnership with a Jew but he denied the right of Ash`ath «să»; (to the land). So, 

‘he took him to the Prophet plyaJe à 2 who asked him, “Do you have witness (or 


1 Abu Dawud # 3618, Ibn Majah # 2346, Musnad Ahmad 2-289. 
2 Abu Dawud # 3620. 
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proof).” He said, “No!” Then, he said to the Jew, “Take an oath.” Ash`ath Ast ail ob y 

submitted, “O Messenger of Allah in that case he will swear and go away with my 

property.” But, Allah the Exalted (had) revealed (concerning a similar case 

mentioned in hadith # 3759) the verse: 

LYN Áa Cd Ais a new IKE CAM DI 

{Surely, those who barter Allah’s covenant and their oaths, for a small price...}! 
COMMENTARY: The verse cited here was revealed at the time of the incident mentioned 
in the hadith # 3759 (of Ibn Mas’ud «a,2, ). 

WARNING TO USURPER THROUGH FALSE OATH 
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3776. Sayyiduna Ash‘ath ibn Qays «+4i,,», narrated that a man of Kindah and a man 
of Hadramawt brought to Allah’s Messenger ¢l~,41¢ 61.2 a dispute about a piece of 
land in Yemen. The man of Hadramawt pleaded, “O Messenger of Allah, this man’s 
father snatched my land from me and it is now in his hands.” He asked, “Do you 
have witnesses?” He said, “No, but I do ask him to swear by Allah that he is not 
aware that it is my land that his father had taken from me by force. The man of 
Kindah prepared to take the oath, but Allah’s Messenger pl- jade či 4o warned (him). 
“No one takes away (anyone’s) property by a false oath but he will meet Allah with 
his hand cut off.” The man of Kindah exclaimed, “That is his land.”2 
COMMENTARY: The Arabic words of the hadith are (sixty, 4d ¥'). The word (tir) 
(judhaam) is the malady ‘leprosy’. The climbs are dis figured and discoloured and decayed. 
But, the root word of (etx) is (ade) (jadham) which means ‘to cut’ and ‘to cut quickly.’ It also 
means’ to sever the hand or ‘amputated hand.’ In this hadith it is used in this last sense, 
and it means ‘to lack blessing’ and ‘to be without any good.’ It is as in a hadith: 
AS] 5854! hae 5 3 ph shes 88 
(He who learns the Quran but after that forgets it, will meet Allah while his hand 
is severd.)5 
Some people however, say that here the word means (iu! ¢ sbi) (having no proof, no 
argument). That man will meet Allah with nothing to prove his religion and fear of Allah to 
be able to get deliverance. He will not have a tongue to makes his submission and plea. 


PERJURY IS A GRAVE SIN 
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1 Tirmidhi # 2996, Abu dawud # 3621, Ibn Majah # 2322, Musnad Ahmad 5-211. 
2 Musnad Ahmad 5-212 Abu Dawud # 3622. 
3 The hadith in Abu Dawud is similar # 1474. 


685 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


LS sts rls Jii JAG Skea, Be ls beg FE hess CB) 331 5 388 5 


Oe Fess lad SE 5 Coa 815.5 ass! 2 3s E R 
3777. Sayyiduna Abdullah ibn Unays «sù s», narrated that Allah's Messenger å Lo 
ejas said, “Among the gravest of the major sins are (i) to ascribe a partner'to Allah, 
(ii)to displease parents (and disobey them), and (iii) to swear a false oath. Whoever 
swears an oath on Allah, a firm oath (or an oath under compulsion of some sort) 
including therein so much lie as a gnat’s wing (which is very insignificant) then a 
spot grows in his heart till the day of resurrection” (for which he will have to 
account in the hereafter).1 
COMMENTARY: The word (.-»+) ghamus is from (+) ghams ‘to dive’ (»5 5-0) (yamin 
ghamus) is to take a false oath on something past intentionally. , 
The Hanafis say that one who swears in this way does not have to make an atonement, but 
he must make a repentance and seek forgiveness, and resolve not to swear a false oath 
anymore, because this kind oath will lead to hell. This oath is called ghamus because one 
who swears it will be made to dive in hell. Further, the false oath that is taken to snatch 
someone’s property is akin to this oath ghamus. 
Yamin sabr (,-ey2) is an oath under compulsion (when one is confined or is helpless) or it 
is a ‘firm oath’. This has been explained against the hadith # 3759. It is as bad as yamin 
ghabus but no atonement is necessary for this oath, too. However, it makes one liable to 
punishment in hell like the ghamus. 
A spot grows in the heart of one who swears a false oath. It is like rust that will remain till 
the last day. In the hereafter, this man will be punishment. One must ponder that when as 
infinitesimal lie can cause chastisement of this magnitude then what are the consequences 
of bold falsehood. 
The Prophet plus ate at le mentioned three things as among the gravest of the grave sins. 
Then he sounded a warning for the last mentioned to make it clear that it is one of the most 
serious sins so that people may not consider it to be lighter than attributing a partner to 
Allah and disobeying parents. 
We shall see the same thing in the hadith of Sayyiduna khuzaymah ibn Fatik «s a <>, 
(#3779) to follow. It puts false testimony at par with polytieicn 
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3778. Sayyiduna Jabir as å s»; narrated that Allah’s Messenger lyase at o said, ‘If 
anyone swears a false oath near this my pulpit even for a green siwak, then he 
arranges for his seat in the fire (of hell).” Or, he said, ‘The fire of hell becomes 
wajib (obligatory) for him.”2 
COMMENTARY: The pulpit of the Prophet plyaJe ai J is mentioned specifically because 
that is a sacred place where the sin of a false oath is accentuated. However a false oath is a 


1 Tirmidhi # 3020 (3031), Musnad Ahmad 3-495. 
2 Abu dawud # 3246, Ibn Majah # 2325, Muwatta Maalik # 36. 8-10. 
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sin wherever it is sworn and warrants punishment. 

The green siwak is the most insignificant thing. When it dries, it appreciates in value. 
Anyway a siwak is a very cheap thing especially before it dries. So, if afalse oath over it is 
punishable in hell then what may be said of a daring false oath in the courts of law? 


FALSE TESTIMONY IS LIKE ASCRIBING PARTNER TO ALLAH 
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3779. Sayyiduna Khuraym ibn Fatik «4.2, narrated that Allah’s Messenger aJe åt lo 
el) offered the salah (prayer) of the morning (fajr). When he finished he stood up (to 
address the Sahabah (Prophet’s Companions) .¢¢ 4! ,.») and said three times, “False 
testimony is made equivalent to ascribing a pama to Allah.” Then he recited: 
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{So shun the abomination: of the idols and shun the speaking of falsehood, me 

upright men of pure faith, not associating anything with Him.} Ibn Majah did not 

mention the recital.! 

3780. Sayyiduna Ayman ibn Khuraym «+41,,2, also narrated it. 
COMMENTARY: To associated partner with Allah and to bear false witness are equally 
sinful. The reason is that associating a partner with Allah is to forge a lie against Him. 
Certainly this is not allowed. Thus, both these things are non-existent, so the same 
command applies to both. 

TESTIMONY THAT ARE REJECTED 
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3781. Sayyidah Ayshah ws à»; narrated that Allah's Messenger ply «Je at lo said, 
“The testimony of these people is not admissible: . 

(i) A deceitful man or a deceitful woman, 

(ii) One who has been awarded the lashes for violating the limits (hadd 

(prescribed punishment)) for slander, 
(iii) An enemy who hates his (Muslim) brother, 


(iv) One who is suspected regarding wala ( allegiance) that he claims. 
(v) One who is suspected about relationship 


1 Abu Dawud # 3599,Ibn Majah # 2372. 
2 Tirmidhi # 2300 (2306), Musnad Ahmad 4-321. 
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(vi) One who is dependant on a family.! 
COMMENTARY: According to Islam, it is as necessary for a witness to be just as it is fora 
judge and ruler to be just because testimony is such an important means as enables the 
court to arrive at a just decision. The people mentioned in the hadith do not measures to 
the standard of justice, so their testimony is termed unacceptable. 


KHATIN: The deceitful people are they who commit treachery when trusts are placed with 
them. They are notorious for this and commit this crime very often, for otherwise treachery 
is not generally detected by men though it cannot be concealed from Allah. 

SINNER: Some authorities say that in this hadith (4+) deceiver who commits («+) 
Khiyanah deception or treachery is said to have committed sin whether a grave sin or a 
minor sin persistently, Or, he neglects to observe commands of Shariah and prescribes 
duties of religion. 

AMANAH: Indeed, Allah has described the commands of religion as amanah (trust)as in 
the verse: 


erroh -o Aoi Se GI 5 UI 
{Surely, we offered the trust to the heavens and the earth...} 


KHIYANAH: He has described failure to obey the commands of religion as Khiyanah 
(deception, betrayal, treachery) as in the verse: 
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{Betray not Allah and the Messenger pi~ teà o nor betray your trusts.) 
In this case, first, the hadith would mean that those who do not obey and observe the 
commands and duties of Shariah and religion, or who perptrate major sins, or persistently 
commit minor sins, their testimony is inadmissible. 
Secondly a hadith that follow mentions illicit sexual intercourse (zina 43) after treachery 
(4+). We may say about it that after ‘generalising’, it ‘confines’ or ‘delimits’. 
FISQ: The scholars maintain that it is better to understand Khiyanah (treachery) as (5-3) 
fisq (transgression, lasciviousness) otherwise all the other evils and sins will remain 
untreated, though their commission disqualifies the perpetrator from giving testimony. 
Mentioning only treachery does not cover the entire prohibition. 
SLANDER: The person who is one awarded the lashes for slander is one who accuses an 
innocent woman of having committed adultery or fornication. The hadd (prescribed 
punishment) qadhf (which is punishment for false accusation of unchasitity) was imposed 
on him. His testimony is inadmissible even if he has repented from his sin. 
RULINGS: Imam Abu Hanifah à a>, rules that apart from hadd (prescribed punishment) 
qadhf (434+), there is enough latitude for anyone who has been awarded any other hadd 
(prescribed punishment) (prescribed punishment) and has made a repentance for his sin that 
his testimony is admissible. As long as he does not repent, however, his testimony is not 
accepted. It is not so for one who has been awarded hadd (prescribed punishment) qadhf, for 
even after he repents, his testimony is never accepted. 


1 Tirmidhi # 2298 (2305) 
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Other imams, however, rule that the same principle applies whatever. kind of hadd 
(prescribed punishment) has been awarded to anyone. When he makes a repentance for his 
sin, his testimony will be accepted even if he was awarded punishment of lashes for 
slandering an innocent woman; or for any other sin. 


ENEMY: When two people bear animosity to one another, their testimony for one another 
is not acceptable. This is applicable even if they are real brothers, or strangers, meaning 
brothers in religion. 


WALA: If anyone is suspected regarding wala then it is a slave freed by his (or her) 
master but he (or she) attributes the freedom to a third person, not to the real master. This 
is a lie and it is well-known that he (or she) lies. People suspect him (or her) of a false 
attribution. The testimony of such a person is not accepted because he is a fasiq (sinner) on 
that account. Therefore, to cut off the wala (or right) of one who sets free and attribute it to 
someone else who has not set sin. A person who does so is severely warned and must 
desist from doing it. 


FALSE RELATIONSHIP: The same applies to anyone who traces for himself a false 
relationship like calling another person his father who is not his father. His lie is a fisq. One 
who ascribes parentage to another falsely is cursed. 


DEPENDENT ON ANY: The sixth kind could mean a beggar who is content with just 
satisfying his hunger or whose sustenance depends on a aceiigl family and/or he ha 
become of one house, meaning family. 

However, this hadith does not mean any of these persons but refers to one who is 
dependant on someone for his provision. He depends on him for his living, like a servent. 
The testimony of such a person will not be admissible for his employers or benefactors. The 
reasons are: (i) He might be partial to them and favour them. (ii) He benefits from what 
they get by his giving testimony in their favour. 

Hence, it is like the mutual testimony of father and son, or of the spouses. Their testimonies 
for one another are not acceptable, because any benefit that accrues to one spills over to the 
other too. 

However, it must be known that the testimony of brothers for one another is correct and 
acceptable. 

One of the narrators of this hadith Yazid ibn Ziyad Damishqi is munkar ul hadith. It 
implies that his hadith is munkar (unknown) and it is stated in Sharh Nakhbah that if a 
narrator commits a gross mistake, or is excessively negligent or forgetful, or is known for 
his fisq (sin) then the hadith that he narrates is called munkar.! 
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3782. Sayyiduna Amr Ibn Shu'ayb à a>, narrated from his father from his 


grandfather that the Prophet pi~ jaså o said, “The testimony is not acceptable of 
(i) A deceitful man or a deceitful woman, 


1 According to Mu'jam Lughat ul Fuqaha, munkar hadith is ʻa denied hadith. According to Qamus al 
Alfaz al Islamiyan, it is a denied hadith whose weak narrator Smntradiete the narrations of a trusty 
narrator. 
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(ii) In adulterer or an adulteress (married or unmarried man or woman who 
have unlawful intercourse), 

(iii) An enemy who has a grudge against an enemy.” and, he rejected the 
testimony of one who was dependant on a family (for that family).! 


VILLAGER’S TESTIMONY FOR A TOWNSMAN 
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3783. Sayyiduna Abu Hurayrah «sä», narrated that Allah’s Messenger glu jae at le 

said. “the testimony of a desert villager is not admissible for a city dweller.”? 
COMMENTARY: The desert dweller is generally ignorant of the commands of Shari'ah 
(divine law) and does not come up to the standards of a witness. Also, he is liable to forget 
and neglect. However if he is a responsible man, Just and measures to the standards of a 
witness then his testimony is acceptable. 
Imam Maalik å a>, goes by the apparent meaning of this hadith. He rules that the 
testimony of a villager is not acceptable for a townsman or city dweller, or against him. 
Other imams, however, hold what we have stated in the foregoing lines about a learned 
villager. They explain the hadith to be qualified with the exceptions we have mentioned. 


PRESENT YOUR CASE WISELY 
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3784. Sayyiduna Awf ibn Maalik «+ 4») narrated that the Prophet ploy ate a lo 
pronounced judgement (in a case) between two men. He against whom he 
judgement was pronounced said as he turned to depart (from the place): 


SS 53 5535 243) Cop 
{Allan is sufficient fer us and He is an excellent Guardian.} (3: 173) 
On that, the prophet ¢lyate a) lo said, “Allah blames the stupid and careless. Use 
common sense. When you are in difficulty say: 


e553) 6255 2! gts 
{Allah is sufficient for us and He is an Excellent Guardian}? 
COMMENTARY: Perhaps it was a debtor’s case. He might have repaid the dept but had 
not procured a receipt of repayment or made anyone witness for it. The creditor had proof 
and presented his case before the Prophet pl-yate ai Je, so he decided in his favour. The 
debtor called out the words meaning, “Allah is sufficient...” to complain that the plaintiff 


1 Abu Dawud # 3600, Ibn Majah # 2366, Musnad Ahmad 2-181. 
2 Abu Dawud # 3602, Ibn Majah # 2367. 
3 Abu Dawud # 3627, Musnad Ahmad 6-25. 
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had cheated him. 

The Prophet @l+s41ed!,.0 was displeased at that and remarked that is not good to be careless 
in one’s affairs. Allah condemns such a person. He cautioned him to exercise good 
judgement in his dealings with people. 

When any one is careless, Allah is displeased. He has blessed man with intellect and 
commonsense and this blessing calls on him to use them. If any one happens to commit a 
lapse because of ‘carelessness then he must not sigh, “Allah is sufficient...” Rather, these 
words must be spoken when one has tried all ways to get his objective and used all options 
to achieve it. And, when he fails after that to get his ambition then he must say: 
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3785. Sayyiduna Bahz ibn Hakim 4», reported from his father that his grandfather 
narrated that the Prophet pl- teči o imprisoned a man on an accusation.! 
According to another version: He then set him free.? 
COMMENTARY: The man may have been accused by someone. So, the prophet «ca sho 
ey confined him till such time as he obtained the testimony of witnesses. When the 
plaintiff failed to produce any witness, the prophet e1- jate č sho (set the man at liberty, and) 
acquitted him.We learnt from this hadith that it is allowed to imprison an accused. 


SECTION III bs jai 
BOTH PLAINTIFF & DEFENDANT MUST BE PRESENT BEFORE RULER 
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3786. Sayyiduna Abdullah ibn Zubayr «+4,» said that Allah’s Messenger cio 
ey decreed that both contending parties (plaintiff and defendant) must sit before 
the judge (or ruler who judges).3 
COMMENTARY: Teebi 44>, said that nothing is more difficult for a judge than to be 
impartial to both the disputants and to treat them at par when their case is before him. 


1 Abu Dawud # 3630. 
2 Tirmidhi # 1471 (1422), Nasa’i # 4891. 
3 Abu Dawud # 3588. 
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aa Phy? lail o 
BOOK - XVIII 
2 
“JIHAD” GAS 


MEANING OF JIHAD (CRUSADE): The dictionary meaning of (4>) jahd, and (sz) jihad 
(crusade) is a “bear pains’ (or hardship) and ‘endure more than one’s strength’ Imam Raghib 
gives this meaning: 
jáde iii 
(Jihad (crusade) is to repulse on attacking enemy with extreme force), 

In the terminology of Shari'ah (divine law), jihad (crusade) is to use one’s strength in a battle 
fought against the disbelievers by offering one’s life, or supporting with one’s property, or 
suggesting a strategy with one’s mind and acumen, or simply enlisting in the Muslim army 


and increasing its manpower, or helping and encouraging the Muslim army against the 
enemies of Islam in any way other than these.1 


THE GOAL OF JIHAD (CRUSADE): The aim of jihad (crusade) is to keep aloft the word of 
Allah always. The banner of Islam may fly on Allah’s earth perpetually, and the claims of 
His rebels may be obliterated. 


THE COMMAND OF JIHAD (CRUSADE): Jihad (crusade) is fard (compulsory) Kifayah 
(which means if some take part in jihad (crusade), other will be absolved of the duty). 
However, if a general call is made to enlist when the infidels attack a Muslim city or the 
Islamic state then jihad (crusade) is fard (compulsory) ayn on all Muslims (meaning that 
every individual will have to participate with the Muslim army). It makes no difference 
whether the one who issues the command to enlist is a virtuous, just man or a sinner. It 
becomes wajib (obligatory) on all citizens of the city and the state to fight the enemy and 
participate in jihad (crusade). It will also become wajib (obligatory) on those people who 
reside in the neighbourhood of that city or state, if its own residents are not enough to 
tackle the enemy and protect their city and state, or they are sluggish and careless and 
sinful in discharging their responsibilities to fight the foe and defend their territory. It is 
like the case of a funeral. Preparing, bathing and shrouding the corpse and offering the 
funeral salah (prayer) is wajib (obligatory), in the first instance, on the people of the 
neighbourhood of the dead person. If they are unable to bear this responsibility, then it is 
wajib (obligatory) on the citizen to do these things. It is the same when Muslims of a 
territory are faced against the infidels and cannot cope with them for lack of strength or 
courage, it is wajib (obligatory) on neighbouring Muslim to shoulder the responsibility of 
jihad (crusade). Rather, it becomes wajib (obligatory) on all Muslims between the east and 
the west to join the jihad (crusade) and defend the dignity of Islam and Muslims and rout 
the enemy of religion. 


1 The vocabulary of the Quran compiled by Dr Abdullah Abbas al Nadvi defines: jihad as ‘struggle, 
strive. Jahd as ‘to exert oneself, endeavor.’ Dar ul Isha’at Karachi. 
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SECTION I JI jai 
THE MOST EXCELLENT TED (CRUSADE) 
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3787. Sayyiduna Abu Hurayrah ac du.) narrated that Allah’ Messenger gl-yate ai Jo 
said, “He who believes in Allah and His Messenger (and the Shari’ah (divine law) 
that he brought) and offers salah (prayer) and fasts in Ramadan, will be admitted 
by Allah to paradise as binding on Him (because of the assurance He had given out 
of compassion) whether he engages in jihad (crusade) (and emigrates) in Allah’s 
path or remains in his land where he was born (without engaging in jihad (crusade) 
or hijrah - emigration).” They (the sahabah) «+ 4 ç») submitted, “Shall we not 
convey this glad tidings to the people?” He said, “Surely in paradise, there are one 
hundred degrees that Allah had prepared for the mujahids (crusaders) (crusaders) 
in Allah’s path, between every two degrees is a distance as between heaven and 
earth. So, when you ask Allah (for a higher degree against Jihad (crusade)), ask Him 
for Firdaws. Indeed, it is the best (portion) of paradise and its highest portion. 
Above it is the throne of Ar-Rahman (The compassionate) and from it issue the 
rivers of paradise.” (He meant the four things that are the essence of the rivers of 
paradise: Water, milk, wine and honey. They issue from Firdaws is paradise)! 
(Mujahid is a warrior who participates in jihad (crusade)). 


COMMENTARY: Only salah (prayer) and fasting are mentioned in this hadith because they 
are the most important of all prescribed duties and also because they are binding on all 
Muslims whereas Hajj (pilgrimage) and zakah (Annual due charity) are obligatory only on 
the rich who can afford. 

It is clear that the Prophet pl jate åt 2 spoke these words on the day of conquest of Makkah 
because before that hijarah because before that hijrah (migration) (or emigration) was fard 
(compulsory) on all Muslim. 
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3788. Sayyiduna Abu Hurayrah «să»; narrated that Allah's Messenger pl» sae ai Lo 
said, “The example of the mujahid in Allah’s path is like the one who fasts and 
keeps vigil in the night in salah (prayer) and recites the verses of Allah thoroughly 
and does not desist from fasting and salah (prayer) until the mujahid (crusader) in 


1 Bukhari # 2790. Musnad Ahmad 2-335. 
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Allah’s path returns,”! 


COMMENTARY: ` From the time the mujahid leaves his home to participate in jihad 
(crusade) till he returns, obviously he is not occupied all this time in jihad (crusade). He is not 
always engaged in battle for Allah’s sake because he takes time to eat and drink and to 
sleep and to do other things. In spite of that, he is considered to be engaged in worship all 
the time. Whatever, he does, rests, sleeps, laughs or enjoys his record of deed is credited 
with reward. 
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3789. Sayyiduna Abu Hurayrah «£4,,2, narrated that Allah’s Messenger «l~ jade ài Lo 
said, “If anyone goes out in His path, Allah is his guardian (and He says) ‘He does 
not go out but because of faith in me and confirmation of My Messenger. (He does 
not go out to show or to earn worldly possessions) I shall bring him back with 
reward (or the hereafter), or booty. Or I shall admit him to paradise (if he is 
martyred, without reckoning, with the first batch to enter paradise or immediately 
on his death before the day of resurrection).” 3 
(This is as found in the Quran: 
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(And say not of those who are slain in the path of Allah, “dead.’ Nay, they are alive.)? 


PROPHET'S pl sated ho DESIRE FOR MARTYRDOM 
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3790. Sayyiduna Abu Hurayrah «sä s», narrated that Allah’s Messenger pl- jae ài lo 
said, “By him I whose hand is my soul, if it was not that (those) man among the 
believers (who are poor) would not be pleased at remaining behind me (and 
separate from me) and I cannot find riding beasts for them, I would not stay behind 
when an army goes ahead in Allah’s path: By him in whose hand is my soul, I long 
that I should be killed in Allah’s path, then revived, again killed and revived, and 
again killed.” 

(This may happen repeatedly that I may earn reward again and again). 


1 Bukhari # 2787, Muslim # 11-1878, Muwatta Maalik # 1 (Jihad). 

2 (The verse is # 154 at Baqarah) Bukhari # 36, Muslim # 103-1870, Nasa‘i # 9022, Darimi # 2391, 
Muwatta Maalik # 2 (Jihad), Musnad Ahmad 2-117. 

3 Bukhari # 2797, Muslim # 106. 1876, Nasa’i # 3152, Ibn Majah # 2753, Musnad Ahmad 2-273, “400 
Ahadith Qudsiyah” # 174 (Darul Isha’at Karachi). 
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COMMENTARY: This saying demonstrates the Prophet's pl+)«/¢ sii ho immense desire to 
take part in jihad (crusade). It also discloses why he did not participate in most of the battles 
against the infidels. It was not possible to arrange enough beasts for all the Muslim who 
would have accompanied him if he had joined each army. 


SYMBOLIC PARTICIPATION IN PHAR (CRUSADE) BETTER THEN EVERYTHING 
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3791. Sayyiduna Sahl ibn Sa'd «s à»; narrated that Allah's Messenger pl-ya1¢ di lo 


said, “To stand guard at the- frontier in Allah’s path for a day is better than the 
world and what it has.”1 


COMMENTARY: There could be one of two meaning: 
(i) One day’s duty as a guard in jihad (crusade) is better then what is spent in 
Allah’s name. Or, 
(ii) The reward that will accrue for standing as guard in jihad (crusade) will surpass 
the worth of the world and what it contains. 
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3792. Sayyiduna Anas «sà =») narrated that Allah's Messenger pljas ài Lo said, “To 


participate in jihad (crusade) in Allah’s path for a morning or an evening is better 
than the world and whatever it contains.”? 


COMMENTARY: If anyone goes along to wage jihad (crusade) merely one morning or an 
evening than the reward he gets is everlasting and is better than the blessings of the world 
which are ephemeral. 


BETTER THAN FASTING ONE MONTH & VIGIL IN ITS NIGHTS 
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3793. Sayyiduna Salman Farisi «sä s», narrated that he heard Allah's Messenger „s~ 
elo yale dt) say. “To guard the frontier for a day and a night in Allah’s path is better 
then fasting one month and standing during its night in worship. If he dies (while 
performing this duty) then he will be rewarded for the deeds he had been doing. He 
will be provided his sustenance (of food and drink of paradise) and he will be safe 
from the trial or mischief of the devil or the dajjal, or the trial of the angels of 


1 Bukhari # 2892. 
2 Bukhari # 6415, Muslim # 113-1881, Musnad Ahmad 5-339. 
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punishment in the grave.”! 


PARTICIPATION IN JIHAD (CRUSADE) IS ASSURED PROTECTION FROM HELL 
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(Gol Solss) 35! 
3794. Sayyiduna Abu Abs Narrated that Allah’s Messenger ply 4J¢ ii to said, “If a 
man’s feet become dusty in Allah’s path, then the fire (of hell) will not touch them.”2 


COMMENTARY: This saying of the prophet plus ate a1 lo is about the merits of jihad 
(crusade). When feet become dusty while waging jihad (crusade), hell fire will not hurt them. 


We an understand what a great reward awaits a participant of jihad (crusade) who endures 
its difficulties. 


WARRIOR WHO KILLS AN INFIDEL 
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3795. Sayyiduna Abu Hurayrah «+ 4,2, narrated that Allah’s Messenger pljas ùi Lo 


said, “The disbeliever and the (Muslim) one who killed him cannot be together in 
hell, at all.”3 


COMMENTARY: This is glad tidings for the Muslim who kills an infidel during jihad 
(crusade). This Muslim will never go to hell. This saying highlights the merit of jihad 
(crusade). The Muslim who kills an infidel in the battle will be safe from hell, though even if 
he is unable to lay an infidel, he will go to paradise because of his participation in jihad 
(crusade), and full effort in it. 
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3796. Sayyiduna Abu Hurayrah «+42, narrated that Allah’s Messenger glu sled lo said, 
“The best kind of human life is of a man who holds the reins of his horse in Allah’s 
path and sprints on its back heading towards places from where he hears frightening 
shout or cry for help expecting to be killed or looking for places where death is possible 
(to occur). Or, (the best kind of life is) of a man ‘with some sheep on a peak of one of 


1 Muslim # 163-1913, Nasa’i # 3167, Musnad Ahmad 5-440. 
2 Bukhari # 2811, Tirmidhi # 1632, Nasa’i # 3116. 
3 Muslim # 130-1981, Abu Dawud # 2495. 
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these mountains or down one of these valley standing in salah (prayer) and paying the 
zakah (Annual due charity) (when the sheep are enough for zakah (Annual due charity) 
to be paid on them), worshipping his Lord till death comes (to him). He is not among 
the people but spends life in a good way among them.” 


COMMENTARY: Such a person lives apart from other people. So, he is safe from their 
wicked ways and mischief. He also keeps them away from his mischief. 

This hadith is based on jihad (crusade) against the enemies of Islam, against one’s own self 
and abstinence from the pleasures of the world and evil desires of the self. 

If a person lives among people to further religion then it is better, otherwise (if he cannot be 
safe among them) he may keep in seclusion. 


SOLITUDE OR MINGLING: Imam Nawawi ata, said that this hadith upholds the view 
of those who prefer isolation or solitude to socializing or mingling. 

Imam Shafi’I 4!4.+), and most of the u lama hold that it is better to live among people and 
mingle with them provided there is hope of being safe from mischief and corruption (of 
religion). 

On the other hand, the advocates of asceticism hold that one must keep away from the 
people and live a live of solitude which they say is better. They have deduced it from this 
hadith. However, the majority of the u lama hold that this hadith concerns either the time 
when there would be much mischief and trial, or such a person who cannot endure the 
trouble and hardship caused by people, or the people themselves are not secure form his 
mischief. Their strongest evidence is that the Prophet eX ate, most of the sahabah 
(Prophet’s Companions) p¢$à s»; the tabi'un, šias>, the ulama (Scholars) mshaikh (religious 
leaders) and Sufis (mysties) spent their lives among the people in this world without 
secluding themselves from them. Them continued to derive religious benefits which they 
could not have had by secluding themselves, like congregational salah (prayer), Friday salah 
(prayer), funeral salah (prayer), sick visits and so on. 


MERIT OF HELPING THE MUJAHID 
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3797. Sayyiduna Zayd ibn Khalid «+42, narrated that Allah’s Messenger pi- jale ài uo 
said, “He who equips a warrior in Allah’s path has taken part in jihad (crusade). (He is 
bracketed with the warrior and gets reward for it) And, he who represents a watrior 
(in looking after his family when he set out) has taken part in jihad (crusade)."? 

WOMAN OF THE MUJAHIDS (CRUSADERS) (CRUSADERS) MUST BE RESPECTED 
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1 Muslim # 125-1889, Ibn Majah # 3977. 


2 Bukhari # 2843, Muslim # 135-1895, Abu Dawud # 2509, Nasa’i # 3180, Ibn Majah # 2759, Musnad 
Ahmad 4-115. 
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3798. Sayyiduna Burayrah «sä s»; narrated that Allah's Messenger plu yate aid» said, 
“The respect to be shown to the woman of the mujahids (crusaders) by the stayers 
at home (who did not participate in jihad (crusade) for some reason) must be like 
the respect shown (by them) to their mothers. (They must not have evil intentions 
about the women) If any man among the stayers at home is made overseer of his 
family by a man of the mujahids (crusaders) and he betrays him (concerning his 
woman or female slaves), then he will be made to stand for him (the mujahid) on 
the day of resurrection so that he may pick up what he want s from his (pious) 
deeds. Then what do you think?”! 


COMMENTARY: What do you suppose? Will the warrior spare any of the good deeds of 
‘the betrayer? Or, what do think Allah will do? Do you doubt that He will not reward the 
mujahid additionally? The mujahid wil get high ranks. 


MERIT OF EQUIPPING ARMY 
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3799. Sayyiduna Abu Ma’sud al Ansari « 4 ..>) narrated that a man came (to the 
Prophet) eluate dio with a she-camel holding a hope through its nose-ring, saying 
“This is presented in Allah’s path.” (Meaning, I offer it for His pleasure to use in 
jihad (crusade).) Allah’s Messenger ply 4c 4) Lo said, “On the day of resurrection, 
you will receive (in return) for this seven hundred she-camels each with a rope 
through its nose-ring.”? 


LOOKING AFTER MUJAHID’S FAMILY 
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3800. Sayyiduna Abu Sa’eed «+4,,2) narrated that Allah’s Messenger pl jale ài Lo sent 
an army against Banu LIhyan a branch of Hudhayl. He said, “Send one of every two 
men (to the battle so that half the male population of every tribe should go and the 


rest should look after the families). But, both would share the reward.” 


COMMENTARY: The participants in the jihad (crusade) will get the reward, of course. But 
those remainders who care for their families will also earn a like reward. 
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1 Muslim # 139-1897, Abu Dawud # 2496, Nasa’i # 3191, 3193, Musnad Ahmad 5-355. 
2 Muslim # 132-1892, Nasa’i # 3187, Darimi # 2402, Musnad Ahmad 5-274. 
3 Muslim # 137-1896, Musnad Ahmad 3-49. 
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3801. Sayyiduna Jabir ibn Sumarah «sà»; narrated that Allah’s Messenger 41641... 
vj said, “This religion shall not cease to remain. A section of the Muslim shall 
continue to fight in defence of it till the Last Hour is established.” 


COMMENTARY: Teebi >, says that the words “they will fight elaborate on the first 
portion of the prophet’s pL. sled. de saying. The whole would mean that this religion would 
continue to prosper because a group of Muslim will always fight with the enemies of 
religion and debase the rebels. 


THE WOUNDED MUJAHID WILL BE RAISED IN THE CONDITION 
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3802. Sayyiduna Abu Hurayrah «si .», narrated that Allah’s Messenger l= jade äi ho 
said, “If anyone is wounded in Allah’s path - and Allah knows best him who is 
wounded in His path - he will come on the day of resurrection with blood pouring 
out of his wound, the colour will be the colour of blood but the frongrance will be 
the fragrance of musk.” 


MERIT OF MARTYRS 
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3803. Sayyiduna Anas «s 4) ,», narrated that Allah’s Messenger i) ac ài lo said, 
“None of those who enter paradise would like to come back to the world and get 
anything in the earth. But the martyr! He will long to come back to the world and be 


martyred ten times (in Allah’s path) because he has observed the honour (bestowed 
on a martyr, and the reward he gets).3 


ABOUT LIFE OF MARTYRS 
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1 Muslim # 172-1922. 

2 Bukhari # 2803, Muslim # 105-1876, Tirmidhi # 1656, Nasa'i # 3147, Ibn Majah # 2795, Darimi # 
2406, Muwatta Maalik # 29 (Jihad) Musnad Ahmad 2-243. 

3 Bukhari # 2817, Muslim # 109-1877, Tirmidhi # 2109, Nasa’i # 3160, Musnad Ahmad 3-131, Darimi 
# 1643. 
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3804. Sayyiduna Masruq 4», narrated that they asked Abdullah ibn Mas'ud säi s»; 
about this verse: 

(HV) 293855 £485 Ls sh fs Orga abl gl Gal Gast Vs 

{Think not of those who were slain in Allah’s way as dead. Nay. They are alive are 
provided with sustenance from their Lord} (3: 169) 
He said that they had asked Allah’s Messenger pl- jate ài 4o about it and he had said 
“Their (meaning the martyrs’) souls are in the bodies of birds of green colour that 
have (as their nests) lamps suspended from the Throne. Then fly wherever they like 
in paradise and then return to those lamps. Their Lord looks down at them out of 
familiarity and asks ‘Do you desire anything?’ They submit, ‘what (more) could we 
desire while we can fly wherever we like in paradise? He does that three times with 
them. So, they realize that they will not be spared till they ask for something, they 
say, ‘O Lord, we wish that you return our souls to our bodies (and send us back to 
the world) that we might be slain in Your path once again,’ He finds that they have 
no other) desire (and it is against His decree to send them again and besides, they 
have received their full reward for martyrdom), So He lets them alone (without 
asking again for their desires).”1 


COMMENTARY: The martyrs desire to have their souls back in their bodies that they 
might be slain again in Allah’s path is actually their desire to thank Him for His bounties 
and reward. They seem to say that it is wajib (obligatory) on them to show gratitude to Him 
by offering their lives once again in His path. 

Or, they might imagine that the second time they would get more reward. But, Allah’s 
decree is final and their reward remains unchanged. 


OBSERVATION: The ulama (Scholars) say that the souls of the martyrs are placed in bodies 
of birds (or their cavities) as sign of respect for them. It is like placing jewellery in cases for 
safe-keeping. It is also the aim that they might move round paradise swiftly and enjoy the 
sweet fragrance and cool breeze. Besides that they also come near those angels who are very 
close to Allah. This itself is a great blessing This is what Allah says in the verse: 


shed fe AI SBI Ley So p< 9558 
{Rejoicing in the bounty (of martyrdom) which Allah has granted them...} (3: 170) 


REINCARNATION: It must be understood that this hadith does not prove the theory of 
reincarnation. Those who believe in this theory, say that the soul returns to some body in 


1 Muslim # 121. 1887, Tirmidhi # 301 (3022) Darimi # 2401, Abu Dawud # 2520, Ibn Majah # 2800. 
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this world. They do not connect the theory of return of soul to the hereafter. Besides, they 
do not believer in the hereafter. 


PARADISE EXISTS: This hadith establishes that paradise is created and it is there already. 
This is what the ahlus sunnah (Prophet's »l~y4¢4),0 practice) wa al-jama’ah hold. 


JIHAD (CRUSADE) GETS ALL SINS FORGIVEN BUT NOT RIGHTS OF FELLOW MEN 


(2-2 
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3805. Sayyiduna Abu Qatadah «s äi», narrated that Allah's Messenger ply ae ai Le 
got up among them (one day) and delivered a sermon in which he) mentioned, 
“Jihad (crusade) in Allah’s path and faith in Allah are the best of deeds.” A man got 
up and asked, “O Messenger of Allah do inform me, if I am killed in Allah’s path 
will my sins be forgiven to me?” So, Allah’s Messenger elu) 4¢ a Lo said to him, 
“Yes, if you are killed in Allah’s Path and you are patient (in the face of the 
onslaught), hoping for reward and not showing your back.” (But, contending 
against the enemy) Then, Allah’s Messenger el- jade ài o asked, “What did you say? 
He submitted “Inform me, if I am killed in Allah’s path, will my sins be forgiven 
to me?” So, Allah’s Messenger pl- jade ài o said, “Yes, if you are patient, hoping for 
reward and not showing your back (but facing) the enemy undauntedly), but (this 
does) not (include) a debt, for, indeed, Jibril exits told this to me.”! 


COMMENTARY: The fact that faith is the most excellent deed is self evident. No 
explanation is needed. As for jihad (crusade), it is called the best because it is the only deed 
whereby the word of Allah is raised high. It put down the rebels and the enemies of the 
religion. The warrior offers his life and property and endures different kinds of hardships 
and anxieties. . 

As for the hadith that call salah (prayer) to be the best deed, it is because salah (prayer) is the 
only deed that is done constantly. It is one deed but is made up of many worships. 

As for the exception (2) dayn or debt, Allamah Toorpushti 41>, said that here dayn covers 
‘the rights of the Muslim. Hence, the saying means that performing jihad (crusade) erases all 
sins P rights of ee 


S Dygd i Aasin fegi iioii gi VE SES (TAY) 


1 Muslim # 117-1885, Tirmidhi # 1712, Nasa’i # 3156, Muwatta Maalik # 31 (Jihad/ Musnad Ahmad 5- 
304) 
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3806. Sayyiduna Abdullah ibn Amr ibn Aas «+41,,2) narrated that the prophet «Jedi. 
et said, “To be killed in Allah’s path (in jihad (critsade)), gets all sins except depts. 
(meaning, rights of fellowmen):erased.”! 


THE KILLER & KILLED IN PARADISE 


f 
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3807. Sayyiduna Abu Hurayrah «s ù»; narrated that Allah's Messenger pl. yale al Jo 
said, “Allah the exalted laugh at two men. One of them kills the other, but both of 
them will enter paradise. One fight in Allah’s path and is martyred. Then Allah 
relents to the slayer (and he embraces Islam and he too fights in Allah’s path) and 
he becomes a martyr so (enter paradise).”2 


DESIRE FOR MARTYRDOM 
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3808. Sayyiduna Sahl ibn Hunayf «41,» narrated that Allah’s Messenger l- jate ài o 


said, “He who prays to Allah sincerely for martyrdom, Allah brings him to the 
ranks of the martyrs, even though he may die on his bed.” 


MARTYRS IN FIRDOWS 
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3809. Sayyiduna Anas «|. narrated that Rubaiyi bint «+4», Barra, the mother of 
Harithah ibn Suraqah «= 4\..2, came to the Prophet pljas ài Lo and submitted, “O 
Prophet pluyate at Jo of Allah, will you not tell me about Harithah.” - He had been 
martyred on the day of Badr being hit by an arrow and it could not be known who 
shot it. “If he is in paradise, I shall be patient. But, if he is elsewhere, then I shall try 
to weep over him (Like a wailing woman). He said, “O Umm Harithah! There are 
gardens in paradise and, indeed, your son has made it to al-Firdows, the highest 


1 Muslim # 120. 1886. 

2 Muslim 1283122, Bukhari # 2826, Nasa’i # 3166, Muwatia Maalik # 28 (Jihad), Musnad Ahmad 2-464. 
3 Muslim # 157-1909, Tirmidhi # 1653, Nasa’i # 3162, Abu Dawud # 1530, Ibn Majah # 2797, Darimi # 
2407. 
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place in paradise).”1 
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3810. Sayyiduna Anas «s à 2) said that Allah’s Messenger gly ale ai to and his 
sahabah (Prophet’s Companions) «s à <»; set out (from Madinah) and arrived at 
Badr before the idolaters. Then, the idolaters came and Allah's Messenger said, 
“Prepare to go to paradise whose breadth is as (the breadth of) the heavens and the 
earth.” Umayr ibn Humam «+ 4,2, (a sahabi) exclaimed, “Bakh, bakh!” (meaning 
‘bravo, bravo! ‘excellent’). Allah’s Messenger ¢l~y41¢ 41.6 asked him, “What led you 
to say, ‘Bakh, bakh!?” He submitted “No (there is nothing), By Allah, O Messenger 
of Allah except a hope that I should be one of its dwellers!” He said, “Indeed, you 
are one of them!” 
He narrator added that (no hearing the glad tidings) he took out some dates from 
his quiver and began to eat out of them. Then, he said, “were I to survive till I eat 
(all these) my dates, that will be a long life.” He threw away whatever he had with 
him of the dates. Then he plunged to fight with them till he was martyred.” 


COMMENTARY: The Prophet ply ate si te encouraged his sahabah (Prophet’s 
Companions) ¢¢£å s2; to prepare for paradise through jihad (crusade). 

Paradise is vast, very large. It is compared to the span of heaven and earth because it is the 
greatest thing a human mind will fathom. 

Umayr «sä 2; assured the prophet pls sateăi 4o that he had not uttered ‘Bakh, bakk’ without 
purpose or out of fear. Then he wasted no time in advancing into enemy ranks to attain 
martyrdom. 


MARTYRS ARE OF KINDS 
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1 Bukhari # 2807, Tirmidhi # 3174 (3105), Musnad Ahmad 2-124, (Tirmidhi names has a Rubay bin 


Nadr and she said, “If he has not found good, I shall engage in Supplication.”) 
2 Muslim # 145-1901, Musnad Ahmad 3-137. 
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3811. Sayyiduna Abu Hurayrah «+4.,>, narrated that Allah’s Messenger pl- jape ài gho 
asked, “who among you do you count as a martyr?” They said, “O Messenger of 
Allah, he who is killed in Allah’s path is a martyr.” He said, “In that case, the | 
martyrs of my ummah will be few. He who is killed in Allah’s path is a martyr. He 
who dies (a natural death in jihad (crusade) without fighting) is a martyr. He who 
dies of pestilence is a martyr. He who dies of a disease in the belly diarhea dropsy) 
is a martyr. (They are in the same rank as a true martyr with as much reward.)! 


REWARD OF WARRIORS 
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3812. Sayyiduna Abdullah ibn Amr «+4\,,.2, narrated that Allah's Messenger aJs ai, 

eu said, “If a u nit of warriors or an army of fighters wages jhjad, gains booty and 

returns safely, then they earn two thirds of their rewards promptly (in this world). 

And, if a group of warriors or an army of fighters (wages jhad) fails to gain booty 
and are routed (with wounds and death), then they earn their rewards in full.”2 


COMMENTARY: The mujahids (crusaders) who set out to fight with the infidels for Islam 
can face three possibilities. 

(i) They may return safe and sound with spoil which will belong to them. The 
hadith speaks of them as getting two thirds for their reward in this world 
which is their safe return and the spoils. The remaining one third is the reward 
for participating in jihad (crusade) which they shall get in the next world. 

(ii) They return safe but could get no spoils. So, they have earned in this world one 
third, they will get on the day of resurrection. 

(iii) The mujahids (crusaders) who took part in jihad (crusade) and were wounded 
or martyred in the battle field. They could not gain sp[oils at all. So, they will 
receive their full reward, that remains, in the next world in full. 
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3813. Sayyiduna Abu Hurayrah «+41,» narrated that Allah’s Messenger pl jale äi Lo 
said, “If a (believing) person dies without having participated in jihad (crusade) or 
having thought of it (as an obligation) hen he has died with a kind of hypocrisy,”3 


COMMENTARY: It is a characteristic of a hypocrite that not only does he not take part in 


1 Muslim # 165-1915. 
2 Muslim # 154-1906, Abu Dawud # 2497. 
3 Muslim # 185-1910, Abu Dawud # 2502, Nasa’i # 3097. 
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jihad (crusade) but also he never resolves and never longs to do so. When a jihad (crusade) is 
to be fought, the hypocrites disappear in their homes and never feel guilty about it. So, 
going by the adage (sé 44 ej4 443 32) (whoso resembles a people is one of them), such 
believers are like hypocrites. 

In his Sharh Muslim, Imam Nawawi 414, writes that if anyone intends to make a worship 
but dies before doing it, then he will not be punished as much for not doing it as he would 
have been it if he had formed no intention to do it. 

He also writes that if a man is able to offer salah (prayer) and also intends to offer but dies 
before offering it, and is also able to offer Hajj (pilgrimage) but procrastinates and dies 
before performing Hajj (pilgrimage), then some Shafi’I ulama (Scholars) say that in both 
cases he will have committed sin. Other say that he will not be a sinner in both cases. Yet 
others say that he will be sinner-for not performing Hajj (pilgrimage), but not in the case of 
salah (prayer). 

The Hanafi point of view corresponds to the final view. 


THE REAL MUJAHID 
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3814. Sayyiduna Abu Musa «41,2, narrated that a man came to the prophet «leš „Lo 
ey and submitted, “One man fights, for booty, A man fights to be mentioned (as a 
fighter). A man fights to be seen as of (Great) rank (which is ostentation) which (of 
them) is in Allah’s path?” He said, “He who fights that Allah’s Word should be 
raised high is in Allah's path.” 


KEPT BACK FROM JIHAD (CRUSADE) BY A VALID EXCUSE 
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3815. Sayyiduna Anas «sä s»; narrated that Allah’s Messenger pl- jae ài Lo returned 
from the Battle of Tabuk and approached Madinah. He said, “There are some 
people in Madinah (who were not with you in your expedition outwardly, but), 
never did you traverse a path and cross a valley yet they were with you.” 
(physically they may have been in Madinah but their prayer, their aaa and their 
desires were with you.) 

According to another version (he said:) “But they have shared with you your 
reward.” They expressed surprise, Messenger of Allah, while they had stayed in 


1 Bukhari 2810, Muslim # 149-1901, Abu Dawud # 2517, Nasa‘i # 3136, Ibn Majah # 2183, Musnad 
Ahmad 4-453. | 
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Madinah” He said, “They remained in Madinah, detained by a (proper) excuse.”1 
3816. Sayyiduna Jabir «säi >) narrated it (too).2 


COMMENTARY: Those people who could not participate in jihad (crusade) because of 
some reason and were detained in Madinah did share the reward with those who took part 
in jihad (crusade). But, they had not the same rank as the mujahjids, be because those who 
participated in jihad (crusade) physically and offered their lives and property in Allah’s path 
are superior, as Allah says: 


-åg s éiaient Sahl 58 érj gá 


{Allah has preferred in rank those who struggle hard with their riches and their 
lives over those who sit back at home} (4: 95) 
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3817. Sayyiduna Abdullah ibn Amr «+ 4.2) narrated that a man came to Allah’s 
Messenger ely ate a eo and requested him for permission to participate in jihad 
(crusade). He asked, “Are your parents alive?” He said, “Yes” He said, “Then (stay 
with them and) exert yourself for them.” . 
According to another version, he said: “Then return to your parents and give them 
good company.”3 (serve them and let them have their rights.) 


COMMENTARY: It is stated in Sharh us sunnah (Prophet's gly ale as uo practice) that this 
hadith concerns an optional jihad (crusade). If it is fard (compulsory) or compulsory jihad 
(crusade) then it Is not necessary to obtain their permission. Rather, even if they forbid then 
they should not be obeyed but one must take part in jihad (crusade). If the parents are non 
Muslims then it is not necessary to have their permission to take part in any kind of jihad 
(crusade), fard (compulsory) or optional. 

The ulama (Scholars) say that if one’s parents, or one of them, are not pleased then one 
must not proceed to do any optional worship, like optional Hajj (pilgrimage) or umrah, or 

observe such voluntary fasting. 


AFTER CONQUEST OF: MAKKAH, NO HIJRAH 
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1 Bukhari # 4423, Ibn Majah # 2763. 
2 Muslim # 159-1911, Ibn Majah # 2765, Musnad Ahmad 3-300. 


3 Bukhari # 3004, Muslim # 5-2546, Tirmidhi # 1671, Abu Dawud # 2529, Nasa'i # 3013, Musnad 
Ahmad 2-188. 
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3818. Sayyiduna Ibn Abbas «s á =) narrated that on the day of the conquest, the 
Prophet plu sales) te said, “There is no hijrah after the conquest (of Makah), but only 
jihad (crusade) and niyah (intention). So when you are called to join in fighting, 
join (and enlist yourselves because it is fard (compulsory) to respond positively on 
the call to enlist).” 


COMMENTARY: Before the conquest of Makkah, it was fard (compulsory) ayn to emigrate 
to Madinah from Makkah and from every land of the infidels, because there were very few 
Muslims in Madinah and they were very weak. So, the convergence of the Muslim in 
Madinah strengthened the ummah and made the idolaters weak and helpless. 

_ When Allah made the Muslims dominant after the conquest of Makkah, the need to make . 
hijrah become redundant. So, it was no longer fard (compulsory) to make hijrah, except in a 
few cases in which it is mustahab (desirable). Examples are to go out of one’s native land to 
take part in jihad (crusade), to emigrate to acquire knowledge. And to leave the land of the 
infidels and the place where mischief in rampant, goodness is given up and evil is 
commonly practiced. 

As for the words: “but only jiliad (crusade) and niyah (intention) remain, they mean that the 
command is still operative to have the resolve to wage jihad (crusade) against the enemies of 
the religion and rebels against Allah. In short, it is no longer fard (compulsory) to leave one’s 
country or homeland to emigrate to Madinah. But, the command is not abrogated to go out 
from the hub of disbelief, or ignorant innovators or mischief, or to acquire learning, to 
make jihad (crusade) or with pious intention. S 


_ SECTION II et a 
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3819. Sayyiduna Imran ibn Husayn «sä s»; narrated that Allah's Messenger aJe in o 
ey said, “A section of my ummah will not cease to fight for the right (protecting 
and promoting it) and will overcome those who oppose them till the last of them 
(the ummah) fightewith the masih ud dajjal”! œ~. 

(the impostor of Essa, eA-J'le the Masih). 


COMMENTARY: This saying of the prophet ol yea Jo makes clear that those who appose 
the mujahids (crusaders), of Islam will be humiliated eventually, though initially the ` 
mujahids (crusaders) may face difficulty. 

The last of this ummah refer to Imam Mahdi 4», prophet Essa ¢tJiute and their followers. 
They will fight with the progeny of the dajjal(imposter). Ultimately, Prophet Eesa A-a 
will eliminate him. Thereafter, there shall be no jihad (crusade), because no one will be 
strong enough to fight with Yajuj and Majuj (Gag and Magog). When Allah causes them to 
die, Prophet Eesa A-J aJe will be alive in the world and there would be no disbeliever 
remaining on earth. When he dies, some people will revert to disbelief and all Muslims will 


1 Abu Dawud 2484, Musnad Ahmad 4-429. 
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die when a fresh sweet, pure wind blows. Only disbelievers will survive in the world and 
when the last Day comes, there will be no one on earth who calls on Allah. Thus, the 
ahaditħ that s tress that some people of this ummah will not some people of this ummah 
will not cease to fight for the right till the Last Day, mean till the approach of the Last day.’ 
Their last battle will be against the dajjal whose coming is among the signs of the Last Day.? 


WARNING TO NON PARTICIPANT IN JIHAD (CRUSADE) 
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3820. Sayyiduna Abu Umamah «+4,» narrated that the Prophet elo juteai_ to said, “If 


anyone does not take part in jihad (crusade) (himself), or equip a warrior, or take 
care of the family of a warrior in a good way, then Allah will cause him to suffer a 
calamity before the Last Day.”2 
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3821. Sayyiduna Anas «s à»; narrated that the Prophet p» yale dt o said, “Strive 
against the polytheist (the enemies of Islam) with your properties, your lives and 
your tongues (waging jihad (crusade) against them).”3 


COMMENTARY: Life and property may be sacrificed against the enemy on the battlefield. 
The tongue may be used to condemn them, their idols and their beliefs and to pray against 
them. It may be used to threaten them and to pray for the Muslim to triumph. It may be 
used to encourage people to participate in jihad (crusade). 


HEIRS OF PARADISE 
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3822. Sayyiduna Abu Hurayrah «+41,,>, narrated that Allah’s Messenger p jade à Ao 
said, “Make salaam (the greeting of Islam) common, feed food (to the poor and 


needy) and kill the infidels.” (Greeting every Muslim you meet, feeding the poor 
and striking at the heads of the infidels) “You will inherit paradise.”4 


Eyer THE BORDERS 
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1 See ‘Before & After the Last hour’ Ibn Kathir, Darul Isha’at Karachi. 

2 Abu. Dawud # 2503, Ibn Majah # 2762, Darimi # 2418. 

3 Abu Dawud # 3096, Darimi # 2431, Musnad Ahmad 3-124. 

4 Trimidhi # 1854 (1861). o; 
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3823. Sayyiduna Fudalah ibn Ubayd «sä „>; narrated that Allah's Messenger aleà sho 
ei“) said, “Every dying person has his deeds sealed, except the one who dies while 
guarding the frontiers in Allah's path. His deed is grown for him till the day of 


resurrection, And, he is safe from the trial of the grave.”! 
3824. Sayyiduna Ugbah ibn Aamir «+4!,,.2, too narrated this hadith. 


COMMENTARY: When the man who guards the borders dies, he will continue to receive a 
fresh reward for his deed every moment. The reason is that he gave up his life while doing 
a deed that will help the Muslim always. His deed is meant to keep alive the religion. 


MERIT OF PARTICIPANT OE JIHAD (CRUSADE) 
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3825. Sayyiduna Mu'adh ibn Jabal «sà s», narrated that he heard Allah's Messenger 
eljas àl to say, “If anyone fights in Allah’s path for so long as the pause between 
two milkings of a she camel then he is assured of paradise. And if any one receives 
a wound in Allah’s cause or is hurt somewhat then he will come on the day of 
resurrection with the largest of wounds whose colour will be safron and whose 
odour will be musk. And if anyone is afflicted with ulcers while in Allah’s path, 
then he will get on him a seal of the martyrs.? 


COMMENTARY: The pause between two milkings is very short. So, it means that the man 
participated in jihad (crusade) for the shortest possible time. 


MERIT OF SPENDING TOWARDS JIHAD (CRUSADE) 
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3826. Sayyiduna Khuraym ibn Fatik «+4.» narrated that Allah’s Messenger aJe àl do 


ely said, “He who spends anything from his property in the path of Allah (meaning 
jihad (crusade)) will have seven hundred times of that recorded for him (as reward)”4 


COMMENTARY: This is the minimum reward mentioned here. Actually, it depends on 


1 Tirmidhi # 1021 (1627), Abu Dawud # 2500, Musnad Ahmad 6-20. 

2 Darimi # 2425. 

3 Abu Dawud # 2541, Tirmidhi # 1657, (1662) Nasa'i # 3141, Ibn Majah # 2792, Darimi # 2394, 
Musnad Ahmad # 5-230. 

4 Tirmidhi # 1625, Nasa'i # 3186, Musnad Ahmad 4-345. 
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Allah's will. He may ox more than this if he will. 
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3827. Sayyiduna Abu Umamah «sà s», narrated that Allah's Messenger pi- jade ài Lo 
said, “The most excellent sadaqah (charity) is the shade of a tent in Allah’s path 
(given to warrior, a pilgrim, a student of religion, or the like), the gift of a servant 
in Allah’s path (outright or on delegation), or giving in Allah’s path a she camel that 
is old enough to be covered by a stallion.” 


MERIT OF THE MUJAHID 
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3828. Sagyidans Abu Hurayrah «säi >, narrated that Allah’s Messenger plo yale ai de 
said, “A man who weeps from fear of Allah will not go to hell till the milk returns 
to the udder. And dust in Allah’s path and smoke of hell will never come together 
on anyone.” 
In another version, Nasai’i added: “never in a Muslim’s nostrils.” 
‘Never in the belly of a slave of Allah, And miserliness and faith will never come 
together in the heart of a slave of Allah.”? 


COMMENTARY: Just as it is impossible for milk to return to the udder so too it is 
impossible that this man will go to hell. 
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3829. Sayyiduna Ibn Abbas «sà „2; narrated that Allah's Messenger p~ jade äi o, said, 


“Two eyes are such that the fire of hell shall never touch them: an eye that weeps 
for fear of Allah and an eye that keeps (guard) vigil in the night in Allah’s path.” 


EXCELLENCE OF JIHAD (CRUSADE) 
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1 Tirmidhi # 1627, Musnad Ahmad 5-270. 
2 Tirmidhi # 1633 (1639) Nasa’i # 3107, Ibn Majah # 2274, Musnad Ahmad 2-502. 
3 Tirmidhi # 1639. 
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3339. Sa yyiduna Abu Hurayrah narrated that one of the sahabah (Prophet's 
Co.npanions) ees ài +; came upon a mountain pass that had a spring of sweet water. 
Le was over wlielmed by it and thought. “Would that I keep away from people and 
retire to this place!” He mentioned Urat to Allah’s Messenger el~ jate à Jo who said, 
“Do not do sv, for the station Of one of you in Allah’s path (in jihad (crusade)) is 
xire excellent than his salah (prayer) in his home for seventy years. Do you people 
must engage in jihad (crusade) in Allah's path not love that Allah should forgive 
you and admit you to paradise? So, you people. If anyone engaged in jihad (crusade) 
for only as long as the time between two milking of she came, paradise becomes 
wajib (obligatory) for him.”! (with the first entrants) 


COMMENTARY: Saying ‘seventy years’ does not specify the time but means a long time. 
This hadith does not tontradict the one: 


Aes a JENS Se Us JST MI eG GSI GLA A 

“Nf a maa stands in ranks in the path of Allah then it is better in Allah’s sight then 

wership of a man for sixty years.” 
This hadith seems to say that if anyone isolates himself from the people and worships 
Allah in distant deserts or the like, then he does not get forgiveness of Allah merely by 
doing this. The ulama (Scholars) say that jihad (crusade) was wajib (obligatory) and it is a sin 
to neglect a wajib (obligatory) to do some nafl (optional) worship. So, thè Prophet el» sated de 
impressed on that sahabi that though his aim to separate from people only to devote 
himself to Allah’s worship, yet he would be committing a sin of neglecting the wajib 
(vbligatory) and would be depriving himseif of many benefits which he could avail by 
remaining among the people and discharging his religious obligation and responsibilities 
By remaining with them he could earn complete forgiveness and admission to paradise at 
the earliest stage. 
Hence, it is better to ‘mingle with people then to seclude oneself. However, sometimes 
.. when itis likely to fall into mischief and go astray by living with others, then it would be 
better to live a life of seclusion. - 
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3831. Sayyiduna Uthman «4,2, narrated that Allah’s Messenger pijas àl Lo said, 


“Ribat of a day in Allah’s path is better then engaging in other worship for (even) 
one thousand days.” Ribat is to guard the frontiers against infidels.)? / 


1 Tirmidhi # 1650 (1656), Musnad Ahmad 2-524. 
2 Tirmidhi # 1667, Nasa'i # 3169, Darimi # 2424, Musnad Ahmad # 1-65. 
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COMMENTARY: The words in other worship make an exception of exerting oneself 
_ towards protection of religion. ` 

~ Itis wajib (obligatory) on such a person to guard the borders. It is sinful for him to engage in 
other work while on this duty, even other forms of worship, like waiting for the next salah 
(prayer) in the mosque which is also called ribat. The translation i in Tirmidhi has is better 
than being at home for one thousand days. 


MARTYS WILL ENTER PARADISE DIRECTLY 
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3832. Sayyiduna Abu Hurdyrah «så 2) narrated that Allah’s Messenger pi~ a 
said, ‘Those people were presented to me who will be the first to enter paradise a 


martyr, an abstinent who refrains from the unlawful (and does not beg), and a slave 
who worship Allah sincerely and serves his master honestly.1 


COMMENTARY: They will be the first to enter paradise but only after the Seen erudiate 
These are three kinds of people. 


BEST MUJAHID & BEST MARTYR 
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3833. Sayyiduna Abdulalh ibn Hubashi «.4,.2, narrated that the Prophet l- jale ái, lo 
was asked,?”Which of the deed is the best?” He said, “A lengthy standing in salah 
(prayer).” He was asked which kind of sadaqah (charity) is the best?” He said, : 

- "The effort of the poor,” He was asked, “which jihah is the best?” He said, “The 
_ abstinence of one who keeps away from what Allah has forbidden.” He was asked, 
“which jihad (crusade) is the best?” He said, “The struggle of one against the 
polytheists with his property and his life.” He was asked, “which is the best way of 
being killed?” He said, “Of one whose blood is shed and whose horse is wounded 
(at the feet).”2 , 
The version in Nasa'i is: The prophet se 4),..2 was asked, “which of the deed is 
best?” He said, “Faith that is unwavering, jihad (crusade) that is without treachery 
in booty, and a Hajj (pilgrimage) that is approved.” He was asked, “which kind of 
salah (prayer) is the best?” He said, ‘one with a lengthy standing in it.” Thereafter 


Gr 


85155, 586 5425, Sl Gs ogee 


1 Tirmidhi # 1641, Musnad Ahmad 2-425. 
2 Abu Dawud # 1449. 
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both version concur with one another.! 


COMMENTARY: The most excellent jihad (crusade) is one in which the mujahid spends his 
property on himself and on other mujahid and offers his life too in the battlefield. 

As for the most excellent deeds, the ahadith mention various actions as the best. The 
Prophet ploy ale do described them depending on the situation and nature of the person 
who was asking. He named humility to those who were proud, generosity to the niggardly, 
the tahajjud salah (prayer) to one who seemed lethargic, and so on, so, he named a deed as 
best to imply that it was one of the best deeds. 


ALLAH’S FAVOUR TO MARTYRS 
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3834. Sayyiduna Miqdam ibn Madikarib «sä», narrated that Allah's Messenger „o 
rsads à said, “There are for the martyr six blessings with Allah. 
(1) He is forgiven with the first drop of blood. 
(2) He is shown his abode in paradise. 
(3) He is preserved from the torment of the grave, and will be safe from 
the great terror lal faza al akbar („SY1ẹ jáh) 
(4) A crown of honour will be placed on his head and it will be ingrained 
will pearl better than the world and what it contains. 
(5) He will be married to seventy two huris (maidens) of paradise. 
(6) His intercession for seventy of his relatives will be accepted.”2 


NEGLECTOR OF JIHAD (CRUSADE) WARNED 
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3835. Sayyiduna Abu Hurayrah «+ 4.2) narrated that he who meets Allah without 
any trace of jihad (crusade) (on him), will meet him with his religion imperfect.”3 


COMMENTARY: If anyone did not take part in jihad (crusade) all his life in person or 
by helping towards it, then his religion will be incomplete. This applies to one on who 
jihad (crusade) was fard (compulsory) but he did not taka part and had no intention to 
take part at all. 

Teebi ata», said that the jihad (crusade) mentioned here could mean the battle against 


1 Nasa’i # 2526, Musnad Ahmad 5-58. 
2 Tirmidhi # 1663 (1669), Ibn Majah # 2799, Musnad Ahmad # 12013. 
3 Tirmidhi # 1666, Ibn Majah # 2763. 


713 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


the infidels. It could also mean one’s own struggle with one’s self and the devil. It is 
called mujahadah(struggle to purify). This is drawn from the hadith of Abu umamah 
ae dil, 2 (# 3837). . 


MARTYR IS PRESERVED FROM PAIN 
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3836. Sayyiduna Abu Hurayrah «+ 4.», narrated that Allah’s Messenger pl jade ai lo 


said, “The martyr experiences no pain on being killed except like what one of you 
feels on being stung by an ant.”! 


COMMENTARY: Teebi 4t«>, says that it is about that martyr who gives his life in Allah’s 
path willingly. It could also mean the feeling of the martyr after death on finding the 
blessings of Allah. Therefore, a believer must not shrink from offering his life for Allah’s 
sake. He must embrace martyrdom happily. 


DROP OF BELIEVERS BLOOD IN JIHAD (CRUSADE) IS DEAREST TO ALLAH 
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3837. Sayyiduna Abu Umamah «+ 4,2) narrated that the Prophet ploy ate ai Jo said, 
“Nothing is dearer to Allah thon two drops and two marks: a drop of tear from fear 
of Allah and a drop of blood shed in Allah’s path. As for the two marks, one is a 
trace that a man gets in Allah’s path (in jihad (crusade) from a wound, for instance) 
and the other is a trace on discharge of an obligatory duty.” 
COMMENTARY: The marks in Allah’s path are what a mujahid gets in jihad (crusade), dust 
on his body, a wound, etc. or dirt on clothing or body of a student. Seeking knowledge of 
religion is also following in Allah’s path and the seeker is a mujahid. 
A mark may be seen on the body after performing a prescribed duty, like having cuts in the 
hands or the feet on performing ablution in winter, a mark on the forehead through 
prostrating oneself in salah (prayer) a burning of the forehead in hot whether after 
prostration leaving a spot, bad odour from the mouth of one who is fasting, or getting dust 
on the body while performing pilgrimage. 


SEA VOYAGE ONLY WHEN NECESSARY 
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3838. Sayyiduna Abdullah ibn Amr «sà s»; said that Allah's Messenger pi~ jas àl Lo 


1 Tirmidhi # 1674, Ibn Majah # 2802, Nasa'i # 3161, Musnad Ahmad 8958. 
2 Tirmidhi # 1675. ‘ 
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said, “Do not sail on the sea except to (travel to) perform Hajj (pilgrimage) or 
ymrah, or to fight in Allah’s path, because there is a fire under the sea and there is a 
sea under the fire.”! 


COMMENTARY: Journey by sea is a risky undertaking. But, it is mustahab (desirable) to sail 
on the sea.for. aCause sanctioned by Shari’ah (divine law), for, it is then a mean of nearness 
to Allah. 

The jurist Abu al-Layth 41>, samarqandi said that if it is safe to travel by sea, then it is fard 
(compulsory) to go by ship to perform Hajj (pilgrimage). But, if it is not safe then the pilgrim 
is authorized to decide. If he is fearful then he may not go. If the journey is not safe yet he 
- intends to travel then he may go. There is no harm. Let us here explain this verse: 
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{And cast not yourselves by your own hands into ruin} (2: 195) 
This verse applies when it does not involve a religious work. Baylawi 4'-, wrote against 
this verse that there are some aspects of ruin, like wasting property employment, business, 
etc. by one’s own hands, refraining from spending for jihad (crusade) or participating in it. It 
is tantamount to helping your enemy and to give him ability to crush you. 
There is fire under the sea means it is very dangerous to travel by sea. 
Some popie say eet Allah is All powerful the sentence may mean what it says. 


_ MARTYRDOM FOR ONE WHO DIES ON SEA 
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3839. Sayyiduna Umm Haram «+ 41,,>) narrated that the Prophet pl- jaJeà Lo said, “If 


any one (travelling by sea) has nausea and vomits during a sea voyage, then he has 
the reward of martyr. He who drowns gets the reward of two martyrs.”2 


COMMENTARY: They will earn the reward only when their travel is to participate in jihad | 
(crusade) acquire knowledge or perform Hajj (pilgrimage). It also applies if anyone’ S 
journey is to trade and the objective of trading is to survive and to meet the needs of one’s 
family and there is no alternative means of travel. 


DEATH DURING JIHAD (CRUSADE) IS MARTYRDOM 
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3840. Sayyiduna Abu Maalik Ash’ary «+ 4», narrated that he heard Allah's 
Messenger pl- jale äi so say. “If anyone set forth (from his house) in Allah’s path and 


a 
1 Abu Dawud # 2428. 
2 Abu Dawud # 2493. 


715 Translation & Commentary of MISHKATUL MASA ABIH Vol.3 


dies (of wounds) or is slain or is thrown down by bus nera. ci Ras carcl, oF is stung 
by a poisonous creature, or dies on his bed any natural deati Allah wilis, then he is 
a ma tyr {or falls under ihe same command). For him is paradise.” 

(He will go to it directly with martyr aud the righteous). 


MUJAHID GETS REWARD EVEN IF HE RETURNS SAFELY 
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3841. Sayyiduna Abdullah ibn Amr «ås»; narrated that Allait s NMiesoeager seido 
lms Said, ‘Returning home is like setting out of fight (jihad (crusade)).’2 


COMMENTARY: ‘A returnee home after battle earns as much rewards as he earned when 
he at out for jihad (crusade). Because a mujahid is ever prepare io lay down his lize for 
Allah’s sake. 


DUAL REWARD FOR WHO EQUIPS 
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2232, Sayyviduna AL duiiah ibn Amir sea) narrated that Allah’s Messenger said, “The 
guazi Gveznor, Gvhc exsages in jihad (crusade)) gets his reward and tle jail (who 
eqidps the gitazi gwauait 3 gets his own reward and the reward of the ghazi {waxrior).”? 


COMMENTARY: = Ja’il (Jet) is one who equips a ghazi (warrior) (sj) fignier in jihad 
(crusade) that he might engage in battle. He gets a reward for spending in Allah’s path and 
for enabling the Ghazi (warrior) to wage jihad (crusade). The ulama (Scholars) agree that this 
deed is allowed. 

However, Ibn Maalik ða, says that a jail is one who pay a ghazi (warrior) for taking part 
in jiliad (crusade). The Hanafis say that it is allowed. In this case too, the ghazi (warrior) will 
earn one reward and the jail two rewards. 

However, Imam Shafi dt», says that it is not allowed to pay someone to take part in jihad 
(crusade) He says that if a ghazi (warrior) has received wages for taking part in a battie then 
it is wajib (obligatory) for him to return that to the payer. 


MERCENARY IS NEITHER GHAZI (WARRIOR) NOR MUJAHID 
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3843. Sayyiduna Abu Ayyub «sä 2; narrated that he heard the prophet plo yale a Je 
say, “Soon, large cities will be conquered by you. You will have companies of the 


1 Abu Dawud # 2499. 
2 Abu Dawud # 2487, Musnad Ahmad 2-174. 
3 Abu Dawud # 2526, Musnad, Ahmad 2-174. 


7 
Z 


716 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


army under different banners. (If a man dislikes to enlist without remuneration 
and) a man will not be prepared to be sent with the army, then he will go away 
from his people (to avoid being sent). He will seek other tribes offering himself to 
them. Whom may I replace in such and such a battle?” (who will hire me that I may 
fight on his behalf?) He will remain a paid labourer to the last drop of his blood.” 
(Do not think of him as a ghazi (warrior) or mujahid. He is a hired or paid 
mercenary if he is killed in battle). 


COMMENTARY: The head of a Islamic state will bind every tribe and group to raise their 
army and sent them to engage in jihad (crusade). 

Mazhar (RH( says that when Islam will spread throughout the world, the head of state will 
send armies to different directions to put out the infidels on that side so that they may not 
raise their head against the Muslims. 
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3844, Sayyiduna Ya’la Ibn Umayyah «sà s»; narrated, Allah's Messenger pl- jade ài Le 
proclaimed that they would set our for jihad (crusade). 1 was an old man and had no 
servant. So, I looked for a servant who might care for me during the fighting. I did 
find a man whose wages I fixed at three dinars. Afterwards (when the fighting was 
over) the booty arrived and intended to give him his portion. So I went to the 
Prophet ¢l+y4,1¢ i) co and spoke to him about the matter. He said, “I do not find (in 
the commands of Shari'ah (divine law)) anything for him in this fighting of his but 
the three dinars appointed for him, in the world and the next.”2 


COMMENTARY: The Prophet pijat ài o said that the hired servant would get no share of 
booty and no reward in the hereafter. The ulama (Scholars) say that this command applies to 
a servant hired by a mujahid or ghazi (warrior) during the battle to serve him. But, if anyone 
is hired to engage in jihad (crusade), then he will get a share from the booty though some 
ulama (Scholars) hold that he will be deprived of reward for fighting in jihad (crusade), 
According to Sharh us sunnah (Prophet's plejade ài do practice), the ulama (Scholars) differ on 
one who is hired on wages for kindred work or for caring of animals, and is then sent to the 
battlefield to fight. Will he get a share of the booty? Some of them deny him any portion of 
the booty whether he fights or not. Rather, he is entitled only to the wages determined for 
his service. This is as Awza’I dtas> and Ishaq «tas>) say. Imam Shafi’] a>) agrees with them 
in one opinion of two known from him. Imam Maalik sta») and Imam Ahmad diu>, say 
that he will be given a share even if he had not ‘fought, but had been with the mujahids 
(crusaders) at the time of the fighting. 


1 Abu Dawud # 2526, Musnad Ahmad 5-413. 
2 Abu Dawud # 2527, Musnad Ahmad 4. 223. 
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ENGAGING IN JIHAD (CRUSADE) FOR WORLDLY GAINS DEPRIVES OR REWARD 
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3845. Sayyiduna Abu Hurayrah «sài s»; narrated that a man submitted, O Messenger 
of Allah, a man desires to take part in jihad (crusade) in Allah's path. But he (also) 
desires some worldly gains. The prophet pl- jaJeài do said, “He will get no reward.” 


COMMENTARY: A person gets reward for his deeds of his intention is sincere to please 
Allah. This man’s desire was not purely to please Allah but only to receive the spoils, so he 
will earn no reward. If anyone participates in jihad (crusade) for the pleasure of Allah and 
also hopes to get the spoils then he will get a reward but not as much as he gets whose 
intention is to please Allah only. 


THE TRUE SPIRIT 
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3846. Sayyiduna Mu’adh «+ 4.2, narrated that Allah’s Messenger ¢luyaJe ai Jo said 
“Jihad (crusade) is of two kinds. As for him who seeks Allah’s pleasure, obeys the 
imam (meaning, the leader or ruler and the laws of the state), gives his pure 
property and pure life (in Allah’s path) cooperates with his associates and refrains 
from making mischief, his sleep and his awakening will earn him reward 
continuously. But, as for him who fights to boast, ostentatiously and to earn fame, 
disobeys the imam and makes mischief, he will return neither with reward nor have 
his sins forgiven.”2 


ALLAH WILL RESURRECT ACCORDING TO INTENTION 
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3847. Sayyiduna Abdullah ibn Amr «+ 4 s»; narrated that he submitted, “O 
Messenger of Allah, enlighten me about jihad (crusade) (that fetches reward).” He 
said, “O Abdullah ibn Amr, if you fight as one patient and seeking reward, Allah 
will resurrect you (on the day of resurrection) showing patience and seeking reward 
(and He will give you reward just as another tradition says: $j j5U5' 54 jij jj us 
5j;+¢3 - ‘the manner in which you live you will die and the manner in which you die 


1 Abu Dawud # 2516, Musnad Ahmad 2-290. 
2 Abu Dawud # 2515, Nasai‘i # 3188, Darimi # 2417 Muwatta Maalik # 21. 18-43, Musnad Ahmad 5-234. 
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you will be resurrected). And , if you fight to show off and take pride in your 
strength (and wealth and numbers), Allah will resurrect you showing off and 
taking pride in your strength. O Abdulizh ibn Amz, in whether state you fight or 
are killed, Ajlah will resurrect you in that state.” 


REPLACE THE AMIR 
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3848. Sayyiduna Uqbah ibn Maalik «s à 2) narrated that the Prophet pleyas ai oe 
asked, “Are you not able to replace a man whom I send out (as your amir) and he 
does not implement my command with one who will implement my command 
obeying what I ask to do and refraining from what I forbid)?”2 


COMMENTARY: The prophet pl yateaii.o told the people that when he sent any one out as 
a governor, or a representative, for instance, and he does not go there, or goes and disobeys 
his commands doing what he likes, then they should depose him and appcint another 
person in conformity with the command of the prophet plo sated so, 

The ulama (Scholars) deduce from this command that if an amir or a governor is 
oppressive to the subjects and fails to give them their rights, then they may depose him and 
appoint another man in his place. 

The hadith of Fadalah about the mujahid striving with himself may be seen in the book of 
Faith # 34. 


SECTION III ¿gén jai 
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3849. Sayyiduna Abu Umamah «s à s»; navated that they set out on an- expedition 
with Allah's Messenger ¢l- 164.2 during which one of their man came upon a cave 
that had some water and vegetables. It came to his mind that he should retire to it 
an withdraw from the world. So he sought permission of Allah's Messenger adel ho 


1 Abu Dawud # 2539. . 
2 Abu Dawud # 2537, Musnad Ahmad 4-110. 
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e=; for that, but he said, “I am not sent with Judism or with Christianity (that I 
should peach to you monasticism and put you to difficulty and away from People). 
But, I am sent with the easy hanif religion. By him in whose hand is the soul of 
Muhammad, a morning or an evening expedition in Allah's path is better than the 
world and what it contains. Aind, for one of you to stand in the row of battle (or of 
congregational salah (prayer) in the battlefield) is better than his salah (prayer) (by 

himself) for sixty years.”1 


. DRIVING FORCE = Se 
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3850. Sayyidýna Ubadah ibn Samit «sà s», narrated that Allah’s Messenger as än 1.0 

ew said, “He who fights in the path of Allah with no intention beyond receiving a 
rope (with which a camel is tethered then he) will get what he intended.”2 


COMMENTARY: If anyone wages jihad (crusade) and is driven by a desire to obtain a very 
base or insignificant thing then it is not a sincere intention. A very little thing like a rope is 
mentioned to emphasize that jihad (crusade) must be fought with no intention whatsoever to 
get the booty. One must develop sincerity to the extent that not even a semblance of desire 
for worldly possession drives the warrior. But, it must be remembered that this is the 
highest degree of sincerity. 

As stated earlier, if jihad (crusade) is fought with intention to please Allah and to make 
religion dominant and also with a wish to get'some booty then it is allowed. The reward 
will accrue. Moreover, if in this case, the warrior is also motivated to show off then not the 
entire reward will be forfeited because of that. 


JIHAD (CRUSADE) GETS HIGHER RANKS IN PARADISE 
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3851. Sayyiduna Abhi Sa’eed «s à 0) narrated that Allah’s Messenger pws ale i Lo 
said, “He who is pleased with Allah as Lord, with Islam as religion and with 
Muhammad as Messenger, (must know that) paradise is wajib (obligatory) for 
(assured to) him. This pleased Abu Sa’eed «+4», so he said, “Repeat it to me, O 
Messenger of Allah.” He repeated the words to him. Then he said, “There is another 
(thing) whereby Allah will raise the slave (of Allah) in paradise one hundred 
degrees and between every two degrees isi a distance like that between heaven and 


1 Musnad Ahmad 5-266. 
2 Nasai’i # 3138, Darimi # 2416, Musnad Ahmad 5415. 
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earth.” He asked, “what is that, O Messenger. of Allah?” He said, “Jihad (crusade) in 
Allah’s path. Jihad (crusade) in Allah's path. Jihad (crusade) in Allah’s path.”? 

GATE OF PARADISE IN SHADES OF SWORDS 
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3852. Sayyiduna Abu Musa «sä»; narrated that Allah's Messenger el jade ät d- said, 
“the gates of paradise are under the shadow of the swords.” (or hearing this,) a man 
with a shabby, ramshackle outlook stood up and asked, “O Abu Musa, did you hear 
Allah’s Messenger pljas à o say this?” (Meaning, ‘Are you sure?”) He said, “Yes!” 
He got back to his companions and said, “I convey to you the salaam (salutation, my 
last).” Then, he broke the scabbard of his sword and cast it away (to make it clear 
that he would not return). He went with his sword towards the enemy and plied it 
(fighting them) till he was martyred.? 


COMMENTARY: A warrior is in the battlefield in such a way that the sword of the infidels 
are pitted against him. They are the means of his admittance to paradise. The moment he is 
martyred by the sword of an infidel, he enters paradise. 


GLAD TIDINGS FOR THE MARTYRS OF UHUD 
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3853. Sayyiduna Ibn Abbas «+4!,.2) narrated that Allah’s Messenger pln yateai Jo said 
to his sahabah (Prophet’s Companions) ¢¢* 4», “When your brothers were 
martyred at the battle of uhud, Allah put their souls in the craws (or gullets) of 
green birds that now come to the rivers o paradise, eat its fruit and settle down in 
lamps of gold in the shade of the Throne. (Later,) when they found the delight of 
their food, drink and rest, they asked (each other), ‘who will convey to our brothers 
about us that we are alive in paradise (enjoying the blessings of our Lord) so that 
they might not give up a longing for paradise and not turn away from the battle.’ 


1 Muslim # 116-1884, Nasai # 3131. 
2 Muslim # 146-1902, Tirmidhi # 1659, Musnad Ahmad 4. 496. 
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So, Allah, the Exalted, said, ‘I shall-convey it to them from you..” And, Allah, the 
Exalted, revealed: 


93858 es skeid Égi i Gk Vs 
{Think not of those who are slain in Allah’s way as dead. Nay, they live finding 
their sustenance in the presence of their Lord.}! (3: 169 and following) 


COMMENTARY: The entire verse is: 
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{Think not of those who are slain in Allah’s ways as dead. Nay, they live, finding 
their sustenance in the presence of their Lord. They rejoice in the bounty provided 
by Allah: and with regard to those left behind, who have not yet joined them (in 
their bliss), the (martyrs) glory in the fact that on them is no fear, nor have they 
(cause to) grieve} (3: 169-170) 


THE BEST SECTION OF THE BELIEVERS 
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3854. Sayyiduna Abu Sa'eed Khudri «sà s») narrated that Allah's Messenger asle dil ho 
e=; said, “The believers in the world are of three kinds: 

1) Those who believe in Allah and His Messenger and then do not fall in 
doubt. And they take part in jihad (crusade) with their properties and 
their lives in Allah’s path. (They have perfected their faith and 
purified themselves and have strived to make Allah’s creatures 
prosperous. They are the best and noblest). 

2) He whom people trust for their properties and their lives. (He may not 
have striven for their prosperity but he does not hurt people in any 
way, and he keeps alonf without being greedy. And 

3) He who when greed arises in him suppresses it for the sake of Allah, 
Mighty and Glorious (for fear of Him).”? 


COMMENTARY: This last kind of believer is such that when he feels a desire or greed for 
something worldly, he does not pursue it. Rather, he seeks Allah’s pleasure. He is one of 
those who though he mingles with people and finds an urge for worldly things, Allah 
preserves him from succumbing to greed. This kind of people from a section lower in rank 
than the first two. There are other kinds of believers apart from these three, but they are 
without any rank or kind. 


1 Abu Dawud # 2520, Musnad Ahmad 1-266. 
2 Musnad Ahmad 3-8. 
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LONGING OF A MARTYR 
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3855. Sayyiduna Abdur Rahman ibn Abu Amirah «s à 2, narrated that a 
Messenger pljas àl 4o said, “Apart from the martyr, there is no Muslim soul that its 
Lord takes away and it wants to return to the world and what it contains.” Ibn Abu 
Amirah narrated further that Allah’s Messenger ye si 0 said, “That I should be 
killed in Allah’s path is dearer to me that I should possess (as my slaves and subjects) 


the villagers (people of the tents) and the townsmen (people of building).”1 


COMMENTARY: Ahi ul wabar.wa al madur are people who live in tents and who live in 
castles. The former are deserts dwellers where tents are use to * side dwellers where tents 
are used to reside. The latter are townsmen or city dwellers. Bc .a of them together make up 
the inhabitants of the entire world. The Prophet’s pls yateat_» -vords mean, “If I were made 
ruler of the world, and its peoples submitted to me, I would still prefer to take part in jihad 
(crusade) and be slain in Allah’s path.” 


EVERY BELIEVER IS A MARTYR 
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3856. Sayyidah Hasna bint Mu'awiyah săi») said that her uncle (Aslam ibn Sulaym 
ac di v; narrated to them that he asked the Prophet gl.) ae a) Jo “who will be in 
paradise.?” The Prophet «i~ s44sà Lo said, The Prophets will be in paradise. New borns 


will be in paradise. And, those children who are buried alive will be in paradise.”2 
COMMENTARY: Here the word shahid (martyr) does not merely mean he who is killed in 


Allah's path.’Rather, it refers to mu’min (believer) whether he really is martyred or the word 


is just applied to him. It is as the noble Quran calls those who have believed as martyrs. 
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{And those who believe in Allah and His Messenger, they are the siddiq (who | 
become true to their life) and the Shuhada (martyrs) in the eyes of their Lord.} (57: 
19) (Respectively: the most righteous after the prophet ¢, and the martyrs.) 

In paradise will be the new born of believer and even of disbelievers. Also, every fotus BN 

go to paradise whether belonging to a believer or to a disbeliever. 

Those who are buried alive will be in paradise. During pre-Islamic days, people buried 


1 Nasai’i # 3153, Musnad Ahmad 4-216. 


2 Abu Dawud # 2521. 
3 The Meanings of the Nobal Quran (Mufti Muhammad Taqi Usmani) 
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their living daughters in the earth. Some people who had difficulty to make iwo ends meet 
also buried their living sons. Such boys and girls will go to paradise too. 

The hadith mentions only four people perhaps the first two are mentioned specially 
because of their merit and honour, and the last two are mentioned because they will be, 


admitted to paradise without doing any deed or earning the merit. , 


EXCELLENCE OF PARTICIPATING IN JIHAD (CRUSADE) WITH PROPERTY AND ĻIFE 
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3857. Sayyiduna Ali «să 2; Abu Darda «sài s»; Abu Hurayrah «säi s2; Umamah 4i,,, 

«s Abdullah ibn Umar «sà g>). Abdullah ibn Amr asà s»; Jabir ibn Abdullah «+41,,», 

and Imran ibn lusayn «sài»; - all of them narrated that Allah's Messenger ae ài ho 

_ gly said, “He who sends monetary help or equipment towards Allah’s path 

(meaning jihad (crusade)) and himself stays in his home (not participating 

physically) will have seven hundred dirhams or each dirham (he gives). And he 

who fights physically (in person in jihad (crusade)) in Allah’s path and also gives 

monetary help for His pleasure toward that (battle) will have seven hundred 
thousand dirhams for each dirham (he gives).” Then he recited this verses: 


1 bd tee 525 á 
{And Allah gives manifold increase to whom He pleases} (2: 261)! 


COMMENTARY: The Prophet plu Je). recited the verse to show that there is no limit to 
the reward. Allah may, if he will, give much more reward than what is mentioned. 


KINDS OF MARTYRS 

sasas i aa Aps daea dga Eo t Lapi JÉ tos LE EE S Caon) 
7555 eeji Eii J bs ai daid a ls es Saks GAI iasi etsai ahs 
ANNA 552 5 5 25051 co p51 65 a5 5 205 2 es bs acts R85 5 AS sola a g aei a É 
oe ols o a 


se s 


Sai fia MEE MISS PNN Jens 


r 


Peet a 4555)! GEMS Jo5 2s a 
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3858. Sayyiduna Fadalah ibn Ubayd «>, said that he heard Sayyiduna Umar ibn 
Khattab as 4 .», narrate that he had heard Allah's Messenger pjate ài lo say, 
‘Martyrs are of four kinds: 

1) A believing man, strong in faith, meets the enemy and demonstrates his 
sincerity to Allah till he is killed. For him, men will! raise their eyes on 
the day of resurrection like this,” - and he raised his head till his cap 
dropped. The sub narrator said that he could not say whose cap Fadalah 
à a>) meant: Umars «s à .2) cap or the Prophet’s ply ade ài do cap. 
(Anyway, people will vie with each other to have a glimpse of him.) 

2) A believing man of firm faith meets the enemy but fears him (and 
trembles) as though pricked by acacia thorns. A sudden arrow (whose 
shooter is not known) strikes him and kills him. He is of the second kind. 

3) A believing man who has done good deeds and bad deeds. When he 
meets the enemy, he remains sincere to Allah till he is killed. He is of 
the third kind. 

4) A believing man who has wronged himself (with sin and 
transgression. When he meets the enemy, he displays his sincerity to 
Allah till he is killed. He is of the fourth kind.”! 


COMMENTARY: The words ‘he demonstrates, or is sincere to Allah are the translation of 
(di. j40). If the word is (á+) (Sadaqa) then it means that the man’s courage was strong and 
proved that he was true in discharging his responsibility that Allah had placed on him. He 
was steadfast and did not show his back. 

If the word is (1) (saddaqah) then it means that he confirmed the truth of Allah though 
his courage and affirmed His words by participating in jihad (crusade) and enduring all 
kinds of hardships, seeking reward from Allah. This has reference to Allah’s words about 
the mujahids (crusaders) which this man demonstrates to be true. 

The kinds of martyrs named in the hadith include a martyr who was righteous as well as 
brave and courageous. The first kind was this martyr. Or, a martyr was righteous but not 
courageous as the second kind was. Or, he was courageous but not righteous and pious 
and this too is of two kinds one of which was a man with bad deeds but not to the point of 
transgression for him to be termed a fasiq (sinner, indecent). This was the third kind in the 
hadith. The second division of the ‘courageous but not righteous; was such that his bad 
deeds outweighed his good, so he falls among the fasiq which is the fourth in the hadith. 
Apart from the second kind, every other kind in the hadith displays sincerity to Allah and 
confirm His truth. 

This explanation brings out the meaning of sadaqa Allah as: 

‘confirmation of tiie assurance of patience and seeking reward.’ 

This is also known in tie second kind though it is not mentioned about him that he 
confirmed the truth of Allah. 


EVEN THROUGH JIHAD (CRUSADE) A HYPOCRITE IS NO ENTITLED TO PARADISE 
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1 Tirmidhi # 1644 (1650), Musnad Ahmad # 146. 
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3859. Sayyiduna Utbàh ibn Abd as Sulami «sài s») narrated that Allah's Messenger 
elev artes, Le said, “Those who are slain (in jihad (crusade)) are of three kinds. 

(i) A believer who participates (in jihad (crusade)) with his own self and his 
property in Allah’s path and when he meets the enemy he fights till he is 
killed.” The Prophet oi) 41¢ a le said of him. “He is the martyr who has 
undergone trial and was patient. He will be in a tent under the Throne (and 
will attain nearness to Allah). The Prophet eXJtste will be higher than him 
in only their prophetic ranks.” 

(ii) “A believer whose deeds will be (of both kinds) good and bad and he 
participates (in jihad (crusade)) with his own self and his property in 
Allah’s path and fight when he meets the enemy till he is killed.” The 
Prophet plsyate a le said of him, “Martyrdom purifies, him and erases his 
sins and lapses. The sword cleans lapses. He will be admitted to paradise by 
whichever gate he wishes.” 

(iii)”A hypocrite participates in jihad (crusade) with his own self and his property 
and when he meet the enemy, he fights till he is killed, (but) this man will go 
to hell. The sword does not erase hypocrisy.”! 


GUARDING FRONTIERS ATONES FOR BAD DEEDS AND DELIVERS FOREVER 
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3860. Sayyiduna Ibn Aa'idh «+ #,2) narrated that Allah’s Messenger piyade ài gho 
alongwith the funeral of a man (to offer his funeral salah (prayer)). When it was laid 
down, Sayyiduna Umar ibn Khattab «sà „+, submitted, “Do not offer salah (prayer) 
over him, O Messenger of Allah, because he was a fasiq (Indecent man).” So, 
Allah’s Messenger p~ jas ài o turned to the people and asked them, “Has anyone of 
vou seen him do any deed of Islam (that might indicate that he was a Muslim)?” A 


1 Darimi # 2411. 


726 Translatiun & Commentary of MISHKATUL MASAABIH - Vol3 


man submitted, “Yes, O Messenger of Allah, he stood guard one night in Allah’s 
path.” So, Allah’s Messenger plu) Je ài ie offered his funeral salah (prayer) and 
scattered dust over him (at the time for his burial). Then he said (addressing the 
dead man), “your companions suppose that you are among those who will go to 
hell, but I testify that you are among those who will enter paradise.” Then he said 
(to umar) 4° 4,,2,, “O Umar you will not be questioned about deeds of the people, 
but you will be questioned about the fitrah (the religiun of Islam).”! 


COMMENTARY: Fitrah implies the symbols of Islam and conviction of faith. 

The Prophet pl» sarledit, Le wished to check Umar «e4i,,2, for his boldness in questioning about 
‘the dead man’s faith. It was undesirable thing. It is not proper to look at a Muslim’s 
outward life and pass judgement about his hereafter. Rather, evidence is what his standard 
of faith and belief was and whether there was any shortcoming in his belief or in the basic 
` tents of faith. As for deeds, Allah s independent and very Merciful on his slaves. 

Teebi explained the Prophet’s words to instruct, “Umar, you should not remind anyone of 
the dead man’s bad deeds at this time. Rather, you should speak of his deeds.” He 
said elsewhere: 


By shop 388 
“Remember your dead people with good (qualities of theirs).” | 


This particular man had done such a deed as is one of the deeds of Islam. It-is enough by 
itself to prove that the doer is a Muslim. 


CHAPTER -II 
ARRANGING EQUIPMENT FOR JIHAD slz a | alok 
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PROVIDING STRENGTH AS MUCH AS POSSIBLE FOR JIHAD (CRUSADE) 
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3861. Sayyiduna Uqbah ibn Aamir «să 2) narrated that he heard Allah’s Messenger © 
lw yale dit dc say while he was on the pulpit. “Get ready for them shooting as much 
strength as you can. Strength is shooting! Strength is shooting (arrows)?”2 


COMMENTARY: The Quran gives the command in these very words spoken by the 
Prophet pl» sate. in surah al-Anfal verse # 60. {Prepare against them whatever force you 
can} The force in his verse is archery. 

Baydawi 44>, and others say that it is every such thing as gives man prowess to fight in 
war. Hence, in those days archery was the most powerful from of strength and most easy 


1 Bayhaqi Shu’ab ul Eeman # 4297. 
2 Muslim # 167-1917, Tirmidhi # 3083, Abu Dawud # 2514, Ibn Majah # 2813, Musnad Ahmad T 
Dawud # 2404. 
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to use, so it was understood by ‘force’ or ‘strength.’ 
OBTAIN PROFICIENCY IN THE FORCE USED BY THE ENEMY 
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3862. Sayyiduna Uqban ibn Aamir «sà»; narrated that he heard Allah's Messenger „o 
putz dt say, “Soon Byzantine will be conquered by you. And, Allah will suffice you 
(from their mischief). So, none of you should be neglectful in practicing archery.”1 


COMMENTARY: The Byzantines normally used spears in those days, So,-the Muslims 
were instructed to become perfect in archery to combat them. The Prophet lu sate či be also 
said that they should not give up this practice even after up this practice even after their 
victory and they should not be arrogant that they had conquered the Byzantines, and stop 
practicing archery, because it will be necessary always. However, they did not have to 
resort to archery against the Byzantines because Allah gave them an easy victory. 

The Arabic word fort practice of archery is law (Play). It is used in the sense of sport to 
encourage people to practice it because people are generally more drawn by the name of sport. 


` IMPORTANCE OF ARCHERY 
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3863. Sayyiduna Uqbah ibn Aamir «4.x, narrated that he heard Allah’s Messenger 
giv yaledil le say, “If anyone learns archery but abandons it, then he is not one of us.” 
Or (he said), “he has indeed disobeyed.” 


COMMENTARY: One must learn archery and then keep up the practice, for, giving it up 


after leaning is worse than not learning. 


PROPHET'S s~ jateài ce ENCOURAGEMENT TO SHOOT ARROWS | 
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3864. Sayyiduna Salamah ibn Al-Akwa «+4,,>) narrated that Allah’s Messenger 41,1. 
qlvyate came to some people of (Banu) Aslam. They were practicing archery in the 
market place. He said, “Shoot, son of Ismail, for your ancestor was an archer. And, I 
am with the Banu so and so,” one of the two parties (engaged in the practice). They 
(the others) then ceased (to carry on against them). He asked, ‘What is with you?” 
They said, “How may we carry on shooting when you support the Banu so and so?” 


1 Muslim # 168-1918, Tirmidhi # 3083, Musnad Ahmad 4-157. 
2 Muslim # 169-1919, Ibn Majah # 2814. 


\ 


728 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


He said, “Shoot! I am with you, all of you!” 


SHOOTING BY ABU TALHAH «+4i,,.2) FOR THE PROPHET e- jaledt Jue 
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3865. Sayyiduna Anas «sà s») narrated that the Abu Talhah «så =»; and the Prophet 
elajas ài ho were using one shield together (in a battle). Abu Talhah «sà»; was an 
adept archer. (He shot at the enemy very wisely and also protected the Prophet) «i 1» 
elate when he shot (an arrow) the Prophet pljas ài dv looked over (the shield) and 
watched where his arrow landed (and who was struck). ? 


EXCELLENCE OF HORSES 
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3866. Sayyiduna Anas «¢ 4s ,.») narrated that Allah's Messenger pl) 1+ ai Lo said, 
“There is blessing in the forelocks of horses.”° 


COMMENTARY: ‘Forelocks’ refers to the species. Horses are used in jihad (crusade) in 
which is the good of both the worlds. 
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3867. Sayyiduna Jarir ibn Abdullah «+ 4 .>, (Bajali) narrated that he saw Allah’s 
Messenger pl- jate ài lo twist the forelock of a horse with his finger and say, “Good is 


tied to the forelocks of the horses till the day of resurrection. (The honour of 
_ participating in jihad (crusade) fetches) reward and spoils.”4 
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3868. Sayyiduna Abu Hurayrah «sà >; narrated that Allah's Messenger ats ăi Lo 
ey said, “If any one keeps a horse (to use in Allah’s path) with faith in Allah 
and belief in His promise, then (whatever the horse eats or drinks as) its food 
and drink and its dung and urine will be (weighed for him) in his scale (of 
deeds) on the day of resurrection.”5 
COMMENTARY: The man’s intentions in keeping the horse is to use it in jihad (crusade) 
against the enemy to please Allah and to obey him and to seek the reward promised by Him. 


1 Bukhari # 3507. 

2 Bukhari # 2907, Musnad Ahmad 3-286. 

3 Bukhari # 2815, Muslim # 100-1874, Nasai’i # 3571, Musnad Ahmad 2-114. 
4 Muslim # 17-1872, Nasai‘i # 3572. 

3 Bukhari # 2853, Nasai’i # 3582, Musnad Ahmad 2-374. 
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The animal’s food, drink dung and urine would turn into reward for this man. 


HORSES WITH SHIKAL DISLIKED 
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3869. Sayyiduna Abu Hurayrah «sä s»; narrated that Allah's Messenger g3 jasle às sho 
disliked horses with shikal. And shikal is a horse that has a white mark on its right 
hind leg and left foreleg, or on its right foreleg and left hind leg. 


COMMENTARY: The narrator has defined shikal as stated in the hadith. However, the 
_ compiler of the Qamus and other linguists say that shikal is a horse with three white legs 
and the one remaining leg of the same colour as its whole body. Or, it may be the other 
may about with one white leg and three legs of the same colour as the body. 

Actually, shikal is the tether used to bind the horse. So, the horse is compared to it. Perhaps 
the prophet plsyate ao did not like it because of the comparison, or he may have known 
from experience that such horses are not pedigreed. 

_ Some people say that if the whiteness on a horses forehead is large enough not to be 
. concealed pya a, thumb then its defect is removed and it is not disliked. 


HORSE RACING 
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3870. Sayyiduna Abdullah ibn Umar «sà >; narrated that Allah's Messenger alei Lo 
ey organized race between the horses, that had been made lean through training, 
from al-Hafya to thaniyat ul wada, a distance of six miles. He also organized a race 
between the horses that had not gone through such training from the Thaniya (ul 
Wada) to the mosque of Banu Zurayq, a distance of one mile. 


COMMENTARY: The ‘training is used for the Arabic word (jui) or (~,)!). The process is 
to feed the horse heavily hay and grains, etc, to make it strong and sturdy. Then it is given 
its normal diet. Then it is put in a place and a horse cloth is placed on it so that it feels hot 
and perspires. When the perspiration dries,it becomes lean but brisk, so its flesh turns light 
but its speed is swift. 

Hafya is a place a few miles from Madina. Thaniyat ul Wada is a mountain. The people of 
Madinah go up to it to bid farewell to their travellers. 


A SHE CAMEL OF THE PROPHET lu jateait_ Lo 
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1 Muslim # 102-1875, Tirmidhi # 1698, Abu Dawud # 2547, Nasai’i # 3567, Ibn Majah # 2790, Musnad 
Ahmad 2-250. 
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3871. Sayyiduna Anas «sà»; narrated that Allah's Messenger gl~ jate àl o had a she- 
camel called Abda, she had never been outpaced by any other (camel). But a villager 
came (one day) on his young camel (and he raced it against Adba) and put it behind. 
That was hard on the Muslim, but Allah’s Messenger pl- jate ài 4o consoled (them), “It 
is (a verdict of) Allah’s right that whatever rises in the world, He lowers it down.” _ 
COMMENTARY: Adba'is a she came whose ears are slit or split. The ears of the Prophet's 
ely ade ai} eo she camel were not slit or split, yet it was called Adba. But its ears were 
naturally short. This she camel was also called Qaswa: But, jt is also possible that they 
were two different she camels 
The villagers camel was (233) (Qa’ud). It is a young camel making its debut as a riding 
camel and is worthy of carrying a rider, it may between two years old and six years old. 
A camel above six years of age of called (J+) (jaml) 
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MANUFACTURER OF WEAPONS OF JIHAD (CRUSADE) IN PARADISE 
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3872. Sayyiduna Uqbah ibn Aamir «sà v, said that he heard Allah's Messenger „ue 
eljas à say, “Surely Allah, the Exalted, admits to paradise three people against one 
arrow (that is shot at the infidels); the maker whose intention is to earn (sustenance 
and) reward, the person who shoots it (during jihad (crusade)), and the person who 
. _ hands it (to the shooter whether from the quiver or having retrieved it from a 
target). So, shoot and ride, but your shooting is dearer to me than your riding. 
Everything with which a man (plays and) cheers himself is vain, but not his 
shooting with his bow, his training of his horse and his playing with hip wife, 
because they concern what is right.” 
The version of Abu Dawud and Darimi also has: mg anyone gives up aday after 
learning it well because of being fed up with it, then it is a blessing that he has 
given up.” Or, he said, ‘(a blessing) for which he showed ingratitude.”? 
‘COMMENTARY: The saying, ‘they concern what is right’ includes every such thing as 


1 Bukhari # 2872, Abu Dawud # 4802, Nasai’i # 3592, Musnad Ahmad 3-103. 
l Musnad Ahmad 4-144, Tirmidhi # 1637, Abu Dawud # 2513, Nasai’i # 3578, Ibn Majah # 2811, 
Darimi # 2405. 
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helps in the path of right and goodness. It may be something to do'with knowledge or with 
action. It may concern competition or contest of any kind. 


REWARD FOR ARCHERY 
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3873. Sayyiduna Abu Najih Sulami «+ 4 >) narrated that he heard Allah's 
Messenger pls jade ài Lo say, “He who shoots an arrow and hits the target in Allah’s 
path will have it as a rank for him in paradise. He who shoots an arrow in Allah’s 
path has it as though he set free someone (be he a male or a female slave). And, he 
who grows old in Islam (and dies), it is light for him on the day of resurrection.” 
According to a version: instead of ‘grows old in Islam,’ it is ‘grows old in Allah’s path,” 


COMMENTARY: If anyone grows old having faith and belief in Islam, or gets the signs of 

old age on him, then these are tokens of his having a happy life in the next world. It is a great 

blessing and favour of Allah for anyone whose entire life to the end is in obediertce to Islam. 

It is reported about a great righteous man that one day he saw his own face in a mirror and 

observed sings of old age. His name was Abu Yazid ata. On, observing that, he could not 

help say: ll dacs Sita peal jhe) jui jó 
“(Praise belongs to Allah) while old age had sown itself, no oton has 
manifest itself and I know not what is there in the unseen.” 


STAKES ARE PERMITTED CONTRIBUTION TO JIHAD (CRUSADE) 
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3874. Sayyiduna Abu Hurayrah «săi s>) narrated that Allah’s Messenger «sài»; said, 


“Stakes are never permitted for anything, but (for three things): archery. camel- 
racing and horse racing.”? 


COMMENTARY: The word in the hadith (4) (sabaq) refers to the takings from bets. It is 
evident from this hadith that it is not allowed to bet or use its receipts except for the three 
things mentioned in this hadith. 

However, the jurists expand the scope to other things too that fall in the purview of 
equipment for jihad (crusade), like donkey, mule, elephant. Some have also included racing 
between men (on feet) and throwing stones, too. 


ie 


1 Tirmidhi # 1638, Abu Dawud # 3965, Nasai‘i # 3143, Musnad Ahmad 4-386, Bayhagi in Shu’ab ul 
Eeman # 4341, (not all havefhe entire hadith). 
2 Tirmidhi # 1700 (1706) Abu Dawud # 2564, Nasai’i # 3585, Ibn Majah # 2878, Musnad Ahmad 2-474. 
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The aim behind this permission is to encourage participation in jihad (crusade) in some form 
or other. Apart from such things as help in jihad (crusade), betting is disallowed in 
everything as also using receipts from bets 


ABOUT LAYING A WAGES 

It must be very clear that placing a bet on winning or losing in any kind of contest or racing 
is gambling in essence. The reason is that not only ownership but also profit or loss is 
always uncertain. Indeed, this is what gambling is. However, if a ruler or anyone else in 
authority or any third person offers to give to the winner some money or (property or) 
thing, then this is allowed. Similarly, if one of two contestants offers to give money or some 
thing to the other if he wins, then this is allowed. He may assure the other that if he does 
not sin, there will be no liability on him. 

It will be disallowed if both sides make a bet. This is betting or gambling. But, this too can 
be lawful if there is a muhalil between the two, as we shall see in the next hadith. 


l A MUHALLIL INTERVENING IN A CONTEST 
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3875. Sayyiduna Abu Hurayrah «s.,.», narrated that Allah’s Messenger pl yale it Jo 
said, “If anyone puts a horse with two (other) horses and he is certain that it will 
outstrip then there is not any good in it. But, if he is not sure that it will get ahead 
then there is no harm in it.” 
According to another version: He said, “If anyone puts a horse with two (other) 
horses while he is not sure that it will outstrip (the others) then it is not gambling. 
But, if anyone puts a horse with two (other) horses and is certain that it will 
overtake (them), then it is ‘gambling. a 


COMMENTARY: If anyone enters his horse with two others then it is a kind of tahlil 
(which is to make lawful). It makes betting lawful in a contest. The man who does it by 
introducing his horse is a muhallil. For example, if Zayd and Bakr by a wager on their 
horses stipulating that the winner would take the money of the bet or something other than 
money, then this is gambling. But, if a third person intervenes, say, khalid enters his horse 
on condition that if his horse beats theirs then he would take from the two some money or 
some thing but if his horse loses, when he would pay nothing. This is tahlil and Khalid is 
the muhallil. He is so called because that arrangement becomes lawful with his 
introduction of his horse. 

If his horse overtakes theirs, then he will receive the agreed amount from both of them but, 
if theirs outstrip his, he will not be liable to pay anything to them. As for the two, 


1 The first section is in Sharh us Sunnah (Prophet's pla yaledt Le Pe # 2654. The next in Abu Dawud 
# 2579, Ibn Majah # 2876, Musnad Ahmad 2-505. 
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whichever horse beats the other, its owner will get the specified amount from the loser and 
it is allowed. i 

The ulama (Scholars) say, as this hadith makes clear, the muhallil must enter such a horse a 
sis as good, or nearly as good as the other two horses. However, if the muhallil’s horse over 
takes the other two and he was aware of its superiority then not only is it disallowed but 
also his introducing his own horse in the contest will make no difference to the nature of 
the arrangement, for, it does not make it lawful. But, if he did not know that his horse 
would win or lose against the others two, then it is allowed_and it will be tahlil. l 

In short, if the horse of the muhallil is such as may win or lose the contest then it will be 
lawful, if not, th it will be unlawful. ! 


JALAB & JANAB ARE DISALLOWED 
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3876. Sayyiduna Imran ibn Husayn «sà»; narrated that Allah's Messenger 4e äi o 
ey said, “There is‘no jalab and no janab.” 
(One of the narrators), yahya added in his narration: fi ar rihan “(In racing horses 
for a wager).”! 


COMMENTARY: Jalab refers to the zakah (Annual due charity) collector positioning 
himself at a distance from habitation and requiring the people to bring to him their 
properties for valuation. 

Janab is that the property-holders take away their animals far away from the city and 
require the zakah (Annual due charity) collector to go to them for valuation. 

Both these alternatives are disallowed, and makruh (disapproved). 

In horse racing jalab is that a contestant gets another to follow his horse (that he rides) to 
shout at it to make it pick up speed. And, janab is to keep another horse at his horses side 
to enable him to switch horses when his hourse gets tired. 


CHARACTERISTIC oF THE BEST HORSE 
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3877. Sayyiduna Abu Qatadah «sài»; narrated that the Prophet pl- jas ài she said, “the 
best kind of horse is the black horse with some whiteness on its forehead and 
whiteness near its nose. The next best is the horse with some whiteness on its 
forehead and white legs ex e cept its right foreleg (which may not be white). If he 
horse is not black then it must be a dark bay horse of those combinations (of white 
as mentioned).? 


COMMENTARY: The dark bay horse has black tail and mane. The rest of its body is brown. 


1 Tirmidhi # 1123, Abu Dawud # 2531, Nasai’i # 3591, Musnad Ahmad # 4-439. 
2 Tirmidhi # 1696, Ibn Majah # 2789, Darimi # 2478, Musnad Ahmad 5-300. 
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3878. Sayyiduna Abu Wahb Jushamiy «sål s»; narrated that Allah’s Messenger 4. 
elwsade said, “You must keep every dark bay horse with a white forehead and white 


legs. (If you keep a horse, let it be of this description). Next (to that, you may keep) 
sorrel horse wit h a white forehead and white legs, or black with white forehead 


and white legs.” 
COMMENTARY: Sorrel is also reddish brown but the difference between it and bay horse 
is that the tail and mane of the latter are black coloured while of the sorrel are red. 
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3879. Sayyiduna Ibn Abbas « 4 ,») narrated that Allah’s Messenger ply ade ài lo 
said.” Blessings in horses are in the sorrel (reddish brown) horses.”2 
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3880. Sayyiduna Utbah ibn Abd as Sulamiy «sà s»; narrated that he heard Allah’s 
Messenger ejas ài Lo say, “Do not cut the forelocks, manes and tails of horses. 


Indeed, their tails are their whisks to drive of flies (and the like), their manes give 
them warmth and blessing is attached to their forelocks.”3 


CARE FOR HORSES 
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3881. Sayyiduna Abu Wahb Jushmiy «să»; said that Allah’s Messenger ada 
said, “Keep the horses tied, stroke their forelocks and their rumps.” (using the 
worlds (jsi) - both are identical in meaning) and put somethings (like a belt) on 
their necks but do not put bowstrings (on their necks).”4 
COMMENTARY: To keep horses tied is to keep them ready for jihad (crusade) alert and 
strong. They should be fed well and trained and taken care of. a 
.They should be kept dust free and clean. In this way, horses become familiar with their 
owners and find comfort. : 


During the jahiliyah (ignorance period) bowstrings were tied to a horse’s neck to preserve 
it from evil eye. The prophet plwyatedi, le forbade it to show that a bowstring will not ward 


1 Abu Dawud # 2543, Nasai’i # 3565, Musnad Ahmad 4-345. 

2 Tirmidhi # 1695, Abu Dawud # 2545, Musnad Ahmad 1-372. 
3 Abu Dawud # 2542, Musnad Ahmad 4-184. 

4 Abu Dawud # 2553, Nasai’i # 3565, Musnad Ahmad 4-145. 
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-3882. Sayyiduna Ibn Abbas acai,» narrated, “Allah’s Messenger pl- jade ài do was bound 
by command. He never distinguished us over other people except in three things. He 
commanded us (people of his house) to make ablution thoroughly, not to make 
sadaqah (charity) (zakah (Annual due charity)) and not to pair an ass with a ‘mare. "i 


COMMENTARY: The Prophet pL»... acted on and abided by Allah’s command. He did 
not give instructions on his own. He never preferred any one howsoever close to him over 
the others, not even the people of his house. But, he gave them three commands to observe. 
He disallowed pairing an ass with a mare because that makes a species extinct. Besides, a 
good things is replaced by a poorer breed. This is makruh (disapproved). 
- Here, a question arises that as far as sadaqah (charity) is concerned, we can understand 
why only the people of the house are disallowed and the rest of the ummah are permitted 
to receive it. 
However, the other two commands are such that the entire ummah shauld abide by them: 
(i) perfecting ablution, and 
(ii) not pairing a male donkey with a mare. 
Then, why say that only the people of the house-are bound by these command. 
- The answer is that it is of the nature of wajib (obligatory) on the Prophet’ S plu jasle ài o family. 
Or, this command i is more emphatic in their case. 


NOTHING MORE: This hadith rejects clearly the idea of the shi'a that the prophet aleài Lo 
wy had bestowed certain extraordinary teachings to his people of the house (ahl ul bayt) ag 
he had not taught the rest of the ummah. 

Similarly, a previous hadith (# 3416) strongly rejects this iea of the Shi’a which says about 
pay guna Ali: acai .2)° 


Vico de ¥) Gates tech Los td BS ills Sus S got at iis ds 


snad] AEA Jusos Ae chi ki 
(Abu Juhayfah «sài »;) asked iini ) “Db you have anything in black and white that is not 
found in the Quran?” He said, “By Him who split the seed and created the soul, I am hot 
aware of anything that is not in the quran. However, we are given an understanding of the 


Quran that Allahigrants to any human being. Some things (rulings) are written down with 
us.” (Bukhari # 111, Tirmidhi # 1417) 
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1 Tirmidhi # 1701 (1707), Abu Dawud # 808, ! ~asai'i # 3581, Musnad Ahmad 1-225. 
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3883. Sayyiduna Ali «+ 4 ,.», narrated that a female mule was presented to Allah’s 
Messenger pi jals ài do. He rode it, so (Sayyiduna) Ali «+4», submitted, “If we pair 
asses with mares, we can have animals of this breed.” Allah’s Messenger pl- jasle äi Lo 
said, “Only they do that who know not.” 
COMMENTARY: People resort to this kind of cross-breeding because they do not realize 
horses are a superior breed. Or, the Prophet ply ae 4) 2 meant that these people are 
unaware of the rules of Shari'ah (divine law). 
This prohibition is by nature nahi karahat, meaning disliked. 


SWORD MAY HAVE POMMEL OF SILVER 
S. 2? 6 P : 6 b > z 2t ya 
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3884. Sayyiduna Anas «s à 2; said that the pommel of the sword of Allah's 
Messenger el. sired Lo was of silver.2 
COMMENTARY: According to Sharh us Sunnah (Prophet's ley alo da gio pneis), it is 
allowed to decorate the sword and helmet with some silver. But, it is not allowed to use 
gold to adorn them. 
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3885. Sayyiduna Hud ibn Abdullah ibn Sa'd 44>, reported that his grandfather, 
Mazidah «+4),.2, said that on the day of the conquest. Allah’s Messenger »~ reds 
entered (Makkah) with his sword that had some gold and silver on it.3 


COMMENTARY: It is not proper to declare on the basis of this hadith that gold may be 
used on weapons. The reason is that the line of transmission of this hadith is weak. 


TO USE DEFENSIVE WEAPONS IN BATTLES IN ALLOWED SIDE BY SIDE WITH 


TRUST IN ALLAH 
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3886. Sayyiduna Sa’ib ibn Yazid « 4 ,», said that during the battle of Uhud, the 
Prophet pl ;ateaio wore two coats mail, one over the other.* 


1 Abu Dawud # 2565, Nasai’i # 3580, Musnad Ahmad 1-100. 

2 Tirmidhi # 1697, Abu Dawud 2583, Nasai’i # 5374, Darimi # 2457, Musnad Ahmad. 
3 Tirmidhi # 1690 (1696). 

+ Abu Dawud # 2590, Ibn Majah # 2806, Musnad Ahmad 3-293. 
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COMMENTARY: It is allowed to employ materials useful in battle, as many as possible 
both for warfare and defence. 


ABOUT THE STANDARDS IN BATTLE 
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3887. Sayyiduna Ibn Abbas «sà», said that the rayah (standard) of the Prophet à 
esae was black and the liwa (banner or smaller flag) was white.! 


ile oF sll SM) poll £3 List gles SE Ól o aise J 3s BEE 3 odd DES CAM) 
wool olgr) ~8 53) be Anh 34 btisg2 256 Sus shag offs aby Le ai Sg 5 asl 5 5 dé Sy 


(25lo oe) 9 Ske Sy 
3888. Sayyiduna Musa ibn Ubaydah 44>, the freedman of Sayyiduna Muhammad 
ibn Qasim #a>, (a tabi’ee) said, “Muhammad ibn Qasim sent me to Bara ibn Aazib 
«să 2; to ask him about the standard of Allah’s Messenger ei~ jale ài o. He said, ‘It 
was black, square and striped.’”? 


COMMENTARY: The standard was mostly black, so it looked fully black from after. But it 
was not full black. 

It had white and black stripes and lines. It is said to be nimrah, meaning like leopard that 
has stripes on its hide. 
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3889. Sayyiduna Jabir «s à >) narrated that when the Prophet «i=j ads à Ao entered 
Makkah, his banner was white.? 


SECTION III yi di 
MERIT OF HORSES 
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3890. Sayyiduna Anas «sà >, said that, after women, nothing was dearer to Allah’s 
Messenger pl~ jae, Lo then horses (for the purpose of jihad (crusade)).4 


TRUE STRENGTH IN BATTLE IS FROM ALLAH 


| 
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1 Tirmidhi # 1681, (1687), Ibn Majah # 2818. 

2 Tirmidhi # 1680 (1686), Abu Dawud # 2591, Musnad Ahmad 4-297. 

3 Tirmidhi # 1679 (1685), Abu Dawud # 2592, Ibn Majah # 2817, Nasai’i # 2866. 
4 Nasai’i # 3564. 
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3891. Sayyiduna Ali «s à +»; reported that Allah's Messenger pale ài sho had in his 
hand a bow of Arab origin. He saw a man (one of the sahabah) «+4i,,», hold a bow of 
Persian origin in his hand, so he asked, “What is this? Throw it away. You people 
must keep this kind of bows of this type (and like it), and spears with shafts. Allah 
will help you in (raising high the) religion with these things and establish you (in 
enemy land).”! 


COMMENTARY: Perhaps that sdhabi may have imagined that the Persian bow was 
stronger and more durable, so more useful in battle. The Prophet p jade dt Lo made it clear 
to him and all sahabah (Prophet’s Companions) »¢* 4.) that real strength lied in Allah’s 


favour and triumph in battle depended on Allah’s will. Religion is raised high neither with 
your strength nor with your weapons. 


CHAPTER - III 
CONDUCT DURING JOURNEY joho 


In this chapter, ahadith are narrated concerning manners during a journey. These will 
show how to behave during any kind of journey. It may pertain to an expedition for jihad 
(crusade), travel for the pilgrimage, or for any other purpose. 
There are many forms of conduct for travelling, beginning before the commencement of a 
journey, during the journey while travelling and while returning from the journey and 
after returning. 1 
We have explained them. However, the best explanation is found in Ahya ul Uloom. 
SECTION I J 55) jail 
THE PROPHET lu jute ait lo PREFERRED TO SET OUT FOR JIHAD (CRUSADE) ON 
l THURSDAY 
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3892. Sayyiduna Ka'b ibn Maalik «sà»; said that the Prophet pl- jate ài o set out on 


Thursday for the Battle of Tabuk. He (always preferred to set out (on a journey for 
jihad (crusade)) on Thursday.? : 


COMMENTARY: Tabuk is a place between Madinah and Damascus, on the latitude of 
Khaybar and Al-Ula. It used to be in the territory of Shaam (Syria) but now is in the limits of 
al-Hljaz. It is 465 miles from Madinah and it took one month to travel to it from Madinah. 


1 Ibn Majah # 2810. 
2 Bukhari # 2950, Abu Dawud # 2605, Darimi # 2426, Musnad Ahmad 3-455, 456. 
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In 9AH, the Prophet loyate de brought his army here This is called the Battle of Tabuk. 
This was the Prophet’s elu j4Jedi_ last battle. 

The version in Abu Dawud Reads: “It was seldom that the Prophet eluyale ai be did not 
begin his journey for jihad (crusade) on Thursday.” 

There could be many reasons why the Prophet p jas àl she usually began his expedition on 


Thursday. 
(i) The pious deeds of the creatures are taken to Allah on Thursday. So the 
~ Prophet el- jate àt 2 wished that the deed of jihad (crusade) should be presented 
to Allah on the same day. 


(ii) The Arabic for Thursday is (.-»*+) (Khamis). This word is also used for an 
army. So the Prophet pl sled! le drew a good omen from it to get victory. 

Anyway it is a sunnah (Prophet's lu s4J¢4 Je practice) to begin a journey of jihad (crusade) on 
Thursday. But, the real thing is to make istikharah and place reliance on Allah. 
It most be clear, that our predecessors did not begin their journey after consulting the stars, 
on the basis of astrology. It is stated about Sayyiduna Ali « 4.2, that a man Who was 
sitting near him advised him to embark on a journey on a certain day and he named 
another day when he should not set out. Sayyiduna Ali ac it 0, said to him, “If I had a 
sword by me now, I would have severed your neck. We were regularly in the company of 
Abu al-Qasim piw jate ài Lo but we never heard any suggestion that we should set out on any 
particular day or abstain from travelling on any day.” 
This also establishes that the traditions attributed to Sayyiduna Ali «så», about the moon in 
the sign of Zodiac, the scorpion and the ‘life’ or stages of the moon, are baseless and unsound. 


DISALLOWED TO TRAVEL ALONE 
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3893. Sayyiduna Abdullah ibn Umar «sà s», narrated that Allah's Messenger ssä go 
wu, said, “Were the people to know what I know about the risk of being alone (in a 
journey), no rider would venture to travel alone in the night.”! 


COMMENTARY: The risk of being alone involves religious as well as worldly losses. The 
lone traveller misses congregational salah (prayer) and has no sympathizer with him in 
times of difficulty. Compared to a traveller on foot, rider faces greater difficulty and this is 
more likely in the night 


ANGEL KEEP AWAY IF A CARAVAN HAS A DOG AND A BELL 
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3894. Sayyiduna Abu Hurayrah «s à s»; narrated that Allah’s Messenger plo sale it do 
said, “The angels do not accompany a group of travellers who have with them a dog 


1 Bukhari # 2998, Ibn Majah # 3768, Musnad Ahmad 2-23. 
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and a bell.” 


COMMENTARY: These angels do not include those who record a person’s deeds and 
those who give protection. So, the angels who keep away are the angels of mercy. 

The dog, here, does not include the watch dog and the dog that guards the animals of the 
caravan. Both these kinds are allowed. 

The bells that are put round the necks of animals are disallowed because they resemble the 
bells of gangs that summon worshippers. They are also among the garlands on necks of 
animals that are unlawful. The next two hadith confirm it. 

According Sharh us Sunah, a girl came to Sayyidah Ayshah ‘4 4 2, wearing tinkling 
anklets. She asked her to remove from her that which keeps the angels away. 

The Prophet pl sates eo had said, “There is a devil with every bell.” 


DEVIL’S INSTRUMENTS 


(akaota) UEN Ra SA IG ching athe al ben 325 EAE (ro) 
3895. Sayyiduna Abu Hurayrah «+4 .,», narrated that Allah’s Messenger plu sade ai! Lo 
said, “The bell is the devil’s flute (or, musical instrument).”2 


COMMENTARY: The Arabic word Mazamir is the plural or mizmar. It is a flute (double 
reed pipe, flageot, fife). Zamara is to sing while playing the flute, and so is tazmir. The 
plural form is used in the hadith because the sound of the instrument seems unending and 
it reverbs rates. The bell is called the devil’s flute (mazamir) because it keeps man away 
from remembrance of Allah and worship of him. 


CAMELS MUST NOT BE GARLANDED 
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3896. Sayyiduna Abu Bashir Ansari «+ 4 .», narrated that he had accompanied 

Allah’s Messenger -jate ät Lo on one of his journeys. (During it,) Allah’s Messenger 

eins ele te sent a messenger to proclaim (to the men), “Let no belt (or necklace or 


garland) of bowstring remain on a camel's neck.” (Or,) “No being cut off.”3 


COMMENTARY: The sub narrator was unsure whether he spoke the first sentence or the 
second (without bowstring). 

He instructed that the belt should be cut off so that people may not attach bells to it or may 
presume that it preserves the animals from misfortune. No such thing can avert Divine decree. 


RIDING ANIMALS 


r 
i d 
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1 Muslim # 103-2113, Tirmidhi # 1703, Abu Dawud # 2555, Darimi # 2676, Musnad Ahamd 2-262. 

2 Muslim # 104-1214, Abu Dawud # 2556, Musnad Ahmad 2-372. 

3 Bukhari # 3005, Muslim # 105-2115, Abu Dawud # 2552, Muwatta Maalik # 49. 13-39 Musnad 
Ahmad 5-216. 
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3897. Sayyiduna Abu Hurayrah «s i»; narrated that Allah's Messenger gle jasle äl tv 
said, “When you travel in time of abundance, et the camels have their right from the 
ground (to graze for some time during your journey so that they regain their 
strength). But when you travel in time of drought, go quickly on them (without 
delaying on the way), When you stop-over in a night, keep to a distance from the 
roads for the beasts pass from there, and they are (also) frequented by reptiles and 
poisonous creatures.” 
Another version says: “when you travel in time of draught (on camels), travel 
quickly with them while they retain their marrow.”? 


CARE FOR A NEEDY FELLOW TRAVELLER 
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3898. Sayyiduna Abu Sa’eed Khudri «săi»; reported that while they were travelling 
(once) with Allah’s Messenger pi~ jade ài e, a man appeared (suddenly) on a riding 
beast and kept turning to right and left. Allah’s Messenger lw) ale ai Jo said, “If 
anyone has an extra mount, he should give it to one who does not have any. If any 
one has surplus provision, he should give it to one who does not have any.” He 
reported that he méntioned many kinds of things (by name) so that they realized 
that none of them had a right to anything (he possessed) more (than his need and he- 
must give it away to one who had none of it).? 


COMMENTARY: That man’s camel was very tired and hungry and could not stand still at 
any one place. The man also looked around to find what he needed. The man had nothing 
for his beast and nothing to eat or feed it and no kind of bedding etc. So the Prophet aid 
el. sale urged the people to share their surplus with the needy. 


RETURN HOME PROMPTLY ON ACCOMPLISHING YOUR OBJECTIVE 
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3899. Sayyiduna Abu Hurayrah «sä >») narrated that Allah’s Messenger pl yale at Lo 
said, “Travel is a piece of punishment. It deprives one of you of his sleep, his food 


1 Muslim # 178-1926, Tirmidhi # 2858, Abu Dawud # 2569, Musnad Ahmad 2-378. 
2 Muslim # 18. 1728, Abu Dawud # 1663, Musnad Ahmad 3-34. 
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and his drink. Hence, when he achieves his objective for which he had set out, he 
should head (home) promptly to his family.”! 


COMMENTARY: Travel is a kind of the chastisement of hell. It is as Allah says: 


15345 áig å abe ile 
{Soon will I visit him with a mount of calamities.} (74: 17) 
A journey cannot be imagined without physical exertion and fatigue, and anxieties. This 
- was more marked in the age when such means of conveyance as we know today were 
-unheard of. We cannot imagine what travellers endured in those days. 
The hadith mentions only two of the hardships. Actually, there are many difficulties that 
beset a traveller. 


CHILDREN WELCOME THE TRAVELLER ON HIS RETURN 
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3900. Sayyiduna Abdullah ibn Ja'far «si s»; narrated, “when Allah's Messenger „o 
mujas ài returned after a journey, he was received by the children of the people of 
his house. (They would take their children to him.) So, once when he returned after 
a journey (and was near Madinah), I was presented to him and he picked me up (to 
sit) in front of him. Then, one of the two sons of Fatimah «s 2»; (Hasan «săi >) Or 
Husayn «sč 2; was brought and he put him behind him. So, we entered Madinah, 
the three of us on one beast.”2 
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3901. Sayyiduna Anas «+ 4,,») narrated that he and Abu Talhah «4.2, came back 
with Allah’s Messenger ploy 4J¢ ai Lo (from Khaybar). With the Prophet ploy ale ai Lo 
was (Sayyidah) Safiyah 4,2, He had made her ride behind him on his beast. 


COMMENTARY: This was on their return from Khaybar. Sayyidah Safiyah 4s à s») was 
part of the booty and she came to Sayyiduna Dihya Kalbi «sà 2; as his share. The Prophet 
elay acle att lo acquired her from him and set her free to marry her. He brought her to 
Madinah as his co-rider. 

THE HOUR AT WHICH THE PROPHET p steed che RETURNED HOME 
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1 Bukhari # 3001, Muslim # 179-1927, Ibn Majah # 2882, Darimi # 2670, Muwatta Maalik # 39 (Isti- 
zan) Musnad Ahmad 2-496. 

2'Muslim # 66-2428, Abu Dawud # 2566, Ibn Majah # 3773, Musnail Ahmad 1-203. 

3 Bukhari # 6185, Muslim 329.1345. 
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3902. Sayyiduna Anas «s à 2) narrated that Allah's Messenger pl- jade ži Jo did not 


return (home) to his family during the night. Rather, he came (home in the morning 
or in the evening.! 


DO NOT BETOEN FROM JOURNEY IN THE NIGHT 
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3903. Sayyiduna Jabir «s à .», narrated that Allah’s Messenger plu, aJe ai 4o said, . 


“When one of you has been away for long (from his home). Let him not return to his 
family (from the journey) during the night.”2 


COMMENTARY: According to a tradition in Sharh us Sunnah (Prophet's ploy ade as lu 
practice), Sayyiduna Ibn Abbas «sà»; said that two men returned home during the nighi 
after a journey. They found strangers with each of their wives. 
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3904. Sayyiduna Jabir «+ 4.2, narrated that the Prophet gluy ste i to said, “If you 
return (to your city) during the night, do not enter (your home) to your family till 


- the wife whose husband was absent cleans herself and she with dishevelled hair 
combs herself.” 


COMMENTARY; It is not proper to return home (after a journey) during the night. It is 
better to enter in the evening before night in order not to disturb anyone sleeping. Or, 
ample time is given to them to prepare themselves for the returnee. 
Nawawi dt>, said that these things use for one who has been away for a long time but 
if a traveller returns home after a short absence then it does not mater. (see hadith # 
3903). Similarly, if a man returns with an army or a caravan, whose arrival has been 
announced for all to know, then he too may go home in the night. However, Mulla Ali 
Rari à>) said that even in this case, the man should knock at the door wait-for a 
response before entering his home. 
MASNUN T® INVITE PEOPLE ON RETURN 
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3905. Sayyiduna Jabir «s à +) narrated that when the Prophet pljas ái b came’ to 
Madinah, he slaughtered a camel or a cow.4 


1 Bukhari # 1800, Muslim # 180. 1928. 

2 Bukhari, # 2544, Muslim # 183-715, Tirmidhi # 2712, Abu Dawud 2776, Darimi # 2631, Musnad 
Ahmad 3-302. 

3 Bukhari # 5246, Muslim # 182-715, Abu Dawud # 2778, Darimi # 2216, Musnad Ahmad 3-103. 

4 Bukhari # 3089, Musnad Ahmad 3-301. 
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COMMENTARY: Itis masnun to invite people to a meal after one returns home from a journey. 
PROPHET’S HOUR OF RETURN FROM JOURNEY 
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3906. Sayyiduna Ka’b in Maalik «1.2, said that the Prophet pi~ jate ài Lo never came 
back home from a journey but in day time at the hour of duha (forenoon). When he 
arrived he first went to the mosque and offered two raka’at salah (prayer) (tahiyatul 
masjid or chaast). He sat there afterwards to meet the people.! 


COMMENTARY: This was what he did generally but we have seen previously that he 
came in the morning or evening. 


GO TO MOSQUE FIRST OF ALL 
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3907. Sayyiduna Jabir «så s»; said, “I was with the Prophet pl. iene on a journey. 
When we returned to Madinah, he instructed me to enter the mosque and offer two 
raka’at salah (prayer) in it.”? 


_ COMMENTARY: It is established by the Prophet's p~ jal at de deeds as well as words that 
one returning from a journey must first go tc the mosque. It shows respect to the symbols 
of Allah and one who goes to the mosque visits Allah’s house and meets Him who 
protected him during his journey and brought him to his home safely. 


SECTION II colt jadi 
BLESSING OF PROPHETS ¢l~ s41¢4_ 1.2 PRAYER FOR THE UMMAH IN THE 
MORNING 
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3908. Sayyiduna Sakhr ibn Wada’ah al Aamidiy narrated that Allah’s Messenger p 
elu yilea! made this supplication: 6) )%i.d cS ui qui 
(O Allah, bless my people in their early morning.) 
When he sent out a determent or an army, he sent them at the beginning of the day. 
Sakhr was a merchant. (He hoped to earn the blessing of this supplication, so) he 
always sent his merchandise as the day began. He become rich and had much wealth. 


1 Bukhari # 3088, Muslim # 74-716, Abu Dawud # 2781, Nasai’i # 731. 
2 Bukhari # 3087, Muslim # 72-715. 
3 Tirmidhi # 212, Abu Dawud # 2606, Ibn Majah # 2236, Darimi # 2435, Musnad Ahmad 3-416. 
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TRAVELLING BY NIGHT 
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3909. Sayyiduna Anas as 4,2, said that Allah’s Messenger el) ale ài Jo said, “You 
must travel by night because the earth is rolled up by night.” 


COMMENTARY: The Prophet pljas ài Lo meant that man must not content himself by 
travelling only during day time. Rather, he must travel somewhat during the night also 
because the earth is traversed easily by night. The distance seems to shrink and the journey 
seems shorter. 

It does not mean that a traveller must not travel oy day. Rather, other ahadith call upon 
him to begin his journey in the morning, and travel at end of the day. Some distance he 
may cover during the night, too. 


MINIMUM OF THREE MUST TRAVEL TOGETHER 
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3910. Sayyiduna Amr ibn Shu’ayb äi «>, narrated from his father from his 
grandfather that Allah’s Messenger i) 4/6 ài do said, “A lone rider is a devil. Two 


riders are two devils, but three are (a group of) riders.”? 


COMMENTARY: Three riders are safe from the deceit of the devil. In other words, it is 
not allowed to less than three riders to undertake a journey Three will be able to offer 
congregational salah (prayer). If one of the three has to go somewhere, two will be 
together and if he is delayed, one of the two will try to find him and the other will look 
after their luggage. 


MAKE ONE AMIR OUT OF TWO OR MORE CO-TRAVELLERS 
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3911. Sayyiduna Abu Sa’eed Khudri «+41,,», narrated that Allah’s Messenger «Ja» 
wi, said, “If (for example) there are three people on a journey, they should appoint 
one of them as their amir (leader).”3 


COMMENTARY: This command applies to a group, the minimum of which is three. But, it 
also applies to two people travelling together. 
The amir will be responsible to settle disputes during the journey. He should be the we! 


! Abu Dawud # 2571, Mushad Ahmad 3-305. 
2 Abu Dawud # 2607, Tirmidhi # 1674, Muwatta Maalik # 35 (Isti’zah), Musnad Ahmad 2-186. 
3 Abu Dawud # 2608. 
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wisher ot all members of the group and their sympathizer, but he should not take into his 
head that he is a leader and powerful. Rather, he should serve the others as their servant. It 
is as said: 
Beh 3 igs 
(The chief of a people is their servant). 

THE BEST CO-1i\4 VELLERS 
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3912. Sayyiduna Ibn Abbas «sà s»; narrated that the Prophet pl- jas ài o said, “The 
best number of companions (in a journey) are (at least) four. The best number in a 
small army is four hundred (warriors). The best number in a large army is four 
thousand (warriors), and twelve thousand will not be trounced because of 
smallness of number.” 


COMMENTARY: The four companions in a journey are preferred because if, say. One of 
them is near death, he may give final instructions to one and the other two will be 
witnesses. But, the ulama (Scholars) say that five are better than four, and, in fact, the more 
the bètter.. Then hadith mentions four to give the minimum number. 

An army of twelve thousand will not be defeated because of number, but say suffer defeat 
for some other reason, like arrogance. 


THE PROPHET'S CONDUCT WITH HIS TRAVELLERS 
Soh 5 Be a 35 £5) gees shag fe dn Le abi J p45 26 JE pis bes aw) 
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(o5lo ge) olyr) ~ 5g 55-53 5 
3913. Sayyiduná Jabir «sà», narrated that Allah's Messenger pl {edo kept to the 
near when traveling (out of humbleness and desire to help the weak). He 
encouraged the weak (by urging on their beasts). And, (if any weak one was 
without a riding beast,) he took “p such a one behind him. And, he made 
supplication for all of them.? 


ON ARRIVAL AT DESTINATION ALL TRAVELLERS MUST STOP SOMEWHERE 
as 3435915 pk Å 135 545 Ya 5s 151 Íi 26 Ms ogc! ió ol is ae) 
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1 Abu Dawud # 2611, Tirmidhi # 1555, Darimi # 2438. 
2 Abu Dawud # 2639. 
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3914. Sayyiduna Abu Tha’labah Khushaniy «+ 4 s»; said that when the people 
(meaning the sahabah) «+ 4 .», stopped at a manzil (a stage of journey), they 
scattered in a passes and valleys (each away from the other). Allah's Messenger äi 4 
wlwyate said, “Your breaking up (in this way) in the passes and valleys is only (a 
suggestion) from the devil (to keep you apart).” After that, they stayed in close 
proximity to each other whenever they broke journey so much so that it was said, 
“were a piece of cloth to be spread over them it would cover all of them! 


AN EXAMPLE OF THE PROPHET pU jale àt Lo MODESTY 
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3915. Sayyiduna Abdullah ibn Mas’ud «+ 4 +») narrated that at the battle of Badr, 
they were three men to a camel. (they took turns to ride it) (Sayyiduna) Abu 
Lubabah «e 3 .», and (Sayyiduna) Ali «> 4 <2», were co-travellers with Allah’s 
Messenger pi~ jale äi Lo. He added that when it was the turn of Allah’s Messenger 
esae à! to alight, they would submit, ‘we shall walk instead of you.” He would say 


“Neither are you stronger than I am (in this world that I should not walk) not am I 
less in need of the reward (of the hereafter) then you are.” 


COMMENTARY: This is an example of the Prophet's glu sled, lo modesty and humbleness. 
He was very mindful of the comfort of his companions. He was innocent as Allah’s. 
Messenger and Prophet, yet he expressed need of Allah’s reward as His servant. 


| BACKS OF ANIMALS ARE NOT PULPITS 
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3916. Sayyiduna Abu Hurayrah «s å s»; narrated that the Prophet ply ate a) Jo said, 
“Do not take the backs of your beast as pulpits, for, Allah, the exalted, has 
subjugated them to you only to convey you to a town (or place) where you could not 


have reached without hardship. He has created the earth for you. So on it get your 
needs fulfilled.” 


COMMENTARY: Ride. the animals but do not stand on their backs to talk. This command 
applies when the animal i is mean only for riding and no other purpose. If it is kept for other 
uses, then there is no harm in it. The Prophet pl» yaJea! 6 had delivered the sermon at the 





1 Abu Dawud # 2618, Musnad Ahmad 4-193. 
2 Baghawi Sharh us Sunnah (Prophet's glo led practice) # 2686, Musnad Ahmad 1-422. 
3 Abu Dawud # 2567. 
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Farewell pilgrimage while he was on his she camel's back, at Arafah. 
Allah has created the earth for people to dispense their work on it and to move aboul 
thereon. 


CARE FOR ANIMALS 
(a5lo ge olsr) Sa HI GF Bs Hed VV ls 551 ES SG SIGE 5 (rat) 


3917. Sayyiduna Anas «sà s»; said that whenever they alighted ät a manzil (during 
the journey or at the end of it), they did not offer (optional) salah (prayer) till they 
had unloaded the animals.! 


COMMENTARY: The Arabic words («.~) (sabbahah) and (es) (tasbih) are often applie: 
to supererogatory salah (prayer). Some authorities maintain that here the word (œ~) refers t 
the salah (prayer) of duha (or chaast) for, normally they halted at this hour. Anyway, th 
sahabah (Prophet's Companions) e«s ùl», were more careful of the animals though the 
were very particular about offering salah (prayer). 


RIGHTS OF PEOPLE 
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3918. Sayyiduna Buraydah «sài >», narrated that while Allah's Messenger pi~ jade ài Jo 
was walking, a man came on his donkey and submitted, “O Messenger of Allah, 
come, ride!” At the same time he moved behind (to make space in the font for him). 
But, he said, “No! You have a greater right over the main seat (in front) of your 
animal unless you surrender that right to me.” He submitted, “I have given the right 
to it to you.”? 


‘COMMENTARY: This again proves that the Prophet pl- jae ăi Lo cared for rights of other 
people and did not mind if he had to sit behind. 


DEVIL’S CAMEL & DEVIL’S HOUSE 
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3919. Sayyiduna Sa’eed ibn Abu Hind 4..>, (atabi’ee) reported that (Sayyiduna) 


* Abu Dawud # 2551. 
2 Tirmidhi # 2773 (2782, Abu Dawud), Abu Dawud # 2472, Musnad Ahmad 5-352. 
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Abu Hurayrah «s äl +, narrated that Allah’s Messenger lu) «Jc ai o said, “som 
camels become camels of the devils and some houses become possessions of th 
devils. As for the camels of the devils, indeed, I have seen them. One of you goe 
out with excellent she-camels that he has fattered. But, he does not ride any of ther 
and does not offer to carry a tired (Muslim) brother he meet (on the way and wh 
has no means of conveyance). As for the houses of the devils, I have not seen them. 
The narrator Sa’eed #ts.>, said, “I suppose they are the cages that the people concez 
with brocade.”! j 


COMMENTARY: The camels are meant to carry people and their belongings and to t 
people who have no conveyance of their own. But, if anyone keeps them as prize propt 
never to be used, then he obeys the devil and pleases him. So, the camel is said to belon; 
the devil. This is evidence that it is disallowed to maintain a horse with the some purp 
of showing off it becomes the devil's horse. 

Some people hold that the portion of the hadith from its words; “As for the camels of 
devil..” (to the end) are words of Abu Hurayrah «s+ 4.2, and the Prophet's plus ale ait 
hadith ends before that at his words. “..possessions of the devil.” But, Mulla Ali Qari à 
and some others disagree and say that the Prophet's et- jade il leo WATIE end at ‘I have 
seen them,’ (The full hadith.) 

The houses of the devils are the houses, that are decorated with brocade or their walls. | 
are adorned with brocade. The houses themselves are not condemned but it is disallov 
to adorn them with brocade. It is extravagance as well as arrogance. 


DO NOT OCCUPY MUCH SPACE WHEN ENCAMBPING. 
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- 3920. Sayyiduna Sahl ibn Mu’adh «a>, reported from his father that they had gone 
on an expedition with the Prophet els a¢ ài 2. The people occupied much spac 
(when they encamped) so that they encroached on the road. So, Allah’s Messenge 
qin yale ail lo sent a crier to announce to the people, ‘whoso makes the place crampec 


or encroaches on the road (to cause difficulty to others) will not earn reward fo 
jihad (crusade)."? 


IDEAL TIME TO RETURN FROM JOURN EY 
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3921. Sayyiduna Jabir «sà», narrated that the Prophet el~ j4le č „Lo said. “Surely, th 


1 Abu Dawud # 2568. 
2 Abu Dawud # 2629, Musnad Ahmad 3-441. 
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ideal time for a man to go to his family when he comes back from a journey is just 
as the night approaches.” 


COMMENTARY: This applies when the journey is short. If it is a long journey, then the 
previous command applies, not to return home during the night unless, as Nawawi su, 
said, the family has been previously informed of their man’s expected arrival. 

Some people say that to go to his family means to go to his wife and have sexual 
intercourse with her in the early part of the night and then go to sleep and rest, having 
thereby given the right of his wife too. 


SECTION III ¿jén jadi 
MANNER OF PROPHET'S plujatedi o REST IN THE NIGHT DURING A JOURNEY 
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3922. Sayyiduna Abu Qatadah «+4.» said that when Allah’s Messenger pl- jate ail Le 
encamped (anywhere in (the last portion of) the night (before dawn), he say down 
on his right side. And when he encamped a little before dawn, he raised his (right) 


fore arm and put his head on its palm.” 

. MERIT OF BEGINNING JOURNEY IN THE MORNING 
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3923. Sayyiduna Ibn Abbas «s à s>; narrated that the prophet pl»; ads à Lo sent 
(Sayyiduna) Abdullah Ibn Rawahah « à s2; with a Sariyah (small army), that 
coincided with a Friday. His companions departed in the morning but he stayed 
behind (saying to himself or confiding with his companion that he had decided) to 
offer salah (prayer) with Allah’s Messenger ¢lja1¢41,.10 and then join them .when he 
had offered salah (prayer) with Allah’ Messenger pl- jalsăi sho, he saw him and asked, 
“What prevented you from going out in the morning with your companions? “He 
submitted, “I intended to offer salah (prayer) with you and then join them. “He 
said, “were you too spend all that is on earth, you would not be able to earn as 
much reward as they earned by going out in the morning. “3 


FORBIDDEN TO USE LEOPARD SKIN 
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1 Abu Dawud # 2777. 


2 Muslim # 313-683, Musnad Ahmad 5-309. 
3 Tirmidhi # 927, Muraad Ahmed 1-224 
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(2513 991 ols) 8535 
3924. Sayyiduna Abu Hurayrah sà +) narrated that Allah's Messenger pi~ ydeãt Lo said, 
“The angles (of mercy) do not accompany caravan that has a leopard skin in it.”1 (it may _ 
be used to sit on ,or for any other purpose, but its use has a smack of arrogance.) 


AMIR SHOULD ACT AS SERVANT OF FELLOW-TRAVELLERS 
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3925. Sayidina sahl ibn Saad E » Narrated that Allah's Mesşenger play aale À go 
said, “The chief of the people on a journey is their servant. So he who overtakes 
them in serving them, no one else can overtake him through any deed, except | 
through martyrdom. "2 


COMMENTARY: The Amir and the ruler must serve the people. He must keep an eye on 
what is to their advantage. He must make allowances for their apparent and unseen 
conditions. Some; people says that who ever is occupied in service to his people or 
associates, is truly their chief because of the huge reward he earns though outwardly. He 
might be the meanest of the lot. The reason is that nothing is more excellent'than service to 

the people, except martyrdom in Allah's path. l 


CHAPTER - IV 


r 3 4 j $ 3,23 = = > 
WRITING TO THE INFIDELS & eral Sages 5 US JOGO’ 
INVITING THEM TO ISLAM Beige ee" | ae z 


Allah has placed the responsibility to propagate Islam and his commands on those people 
who believe in Him as the true master of this universe and its sovereign, and obey his 
revealed book. They are charged with bringing back the misled from the wrong path and 
ways if destruction to the obedience or the one God and to its straight path. They should 
thus raise aloft the standard of Allah’ religion and His name. 

Then, if the infidels do not heed the preaching and continue to be rebellious and obstinate 
and make bold to try to pull down the standard of this religion and obstruct the 
implementation of the command of Allah, arms should be taken up against them because 
they mean to spread mischief in the land. They should be fought till they give up obstinacy 
and rebellion and submit to the supreme rule of Allah, the one. Or, thev should become 
compelled to pay the jizyah to the Islamic Stateland agree to live as its faithtul citizens. 
(Jizyah is a head tax imposed by Islam on non-muslims when they.are under Muslim rule.) 


IT IS WAJIB (OBLIGATORY) TO FIRST INVITE THE DISBELIEVER TO ISLAM 
EFORE DECLARING WAR ON THEM 
Islam has made it binding that war should not be declared against its opponents till they. 


1 Abu Dawud # 4130 
2 Bayhagi in Shuab-ul-Eeman # 8407 
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are invited to Islam. It is wajib (obligatory) to do so and unlawful to fight them before that, 
provided they have not been previously invited to Islam. But, if they had been invited 
alrendy then it is mustahab (desirable) to repeat the invitation. 
The:< are many ways to invite people to Islam. Writing letter is one of the ways. Generally, 
heads of state, Kings and chiefs are invited tu Islam by writing letters to them. The Prophet 
plejade it le wrote to many non-muslim Kings and head of state, calling them to give up the 
wron:. path of destruction and follow the straight path of Islam. Among those to whom he 
wrote these letters were the Emperor of Rome (Qaysar), the chosroes (Kisra of Persia) and 
the Negus (Nayjasi) of Ethiopia. 
It is reported that when the Prophet eljas ài Lo came to Madina after the peace treaty of 
Hudabiyah, and decided to write these letters, the Sahabah (Prophet's Companions) «>, 
ee submitted to him that the Kings of Rome and Iran do not regard any epistle as 
authentic unless a seal is affixed to it. So he instructed that a ring of silver be prepared and 
that it should have an inscription in three lines (bearing the words Muhammad Messenger 
of Allah in this order): 

(à) Allah 

(Js=) Messenger (of) 

(4) Muhammad. 
This is how he sent letters to the kings and put the seal of his name on them. 
Tabarani has reported the saying of the Prophet plu saledi_.Lo: 


ALi d ee ES J ESI ZG 
(The seal is the greatness of the letter). 
SECTION I J jadi 
PROPHET'S p- sated, Le LETTER TO QAYSAR OF ROME 
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3926. Sayyiduna Ibn Abbas «sä»; narrated that the Prophet pl- jade ål J» wote to 
Qaysar (The Emperor of Rome) inviting him to Islam. He sent (Sayyiduna) Dihyah 
asà 2) kalbi with his letter to him instructing him to hand it over to the governor of 
Busra to farward it to Qaysar (Heraclius) 
It read: esr Syor Sailgon 
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“In the name of Allah, the compassionate, the merciful.” 

From Muhammad pi~ jade či Lo, servant of Allah and his Messenger, to Heraclius, the 
chief of Rome (Byzantines). 

Peace be on those who seek guidance! To proceed! I invite you to Islam (to give 
testimony).Accept Islam and you will be safe. Accept Islam. Allah will give you 
your reward twice over (for believing in your Prophet e%J'4J¢ and for believing in 
me).But, if you veer (and do not accept Islam)you will bear the sin of your 
subjects(and your own, too). 

{Say: O people of the book ! come now to aword common betwee us and you that 
we shall worship none but Allah and that we shall not associates anything with 
Him, and that none of us shall take others as Lord besides Allah.’ If they turn back, 
then say, ‘Bear witness that we are Muslims.’}” (3: 64) ) 
Another version in muslim has ‘Muhammad Messenger of Allah’ instead of 
‘Muhammad servant of Allah and His Messenger’, and ‘sin of al-yarisiyin’ instead 
of ‘sin of alarsiyin’, and ‘bi-di ayatil Islam’ instead of ‘bidaiyatil Islam.” 


COMMENTARY: When the Prophet elie ai.2 was sent, the Roman Empire was a suf 
power in the world. Its capital was Constantinople. Apart from different countries 
Europe, Syria, Palestine and Egypt were under its dominion. 

Qaysar was the title of their Emperor just as the King of Persia (Iran) was Kisra (Chosroe 
of Ethiopia Najashi (Negus), of Turkey Khaqan, of Qubt firawn (Pharaol),of Egy 
Aziz,and of Himyar Taba. (g,), 

The Emperor of Rome when the Prophet pi~ jate à sL was commissioned and to whom 
had written a letter was Heracluis (Hiraq).He was not only a great , glorious King but. 
also was a scholar of Torah and the Injil. 

Dihya Kalbi as á», companion of the Prophet ply ate a le,had the great distinction th 
jibril Xade often came in his form. 

Busra (sa) was a city in Shaam (Syria). It was a flourishing trade centre. Of the two tra 
journeys undertaken by the Prophet pl sates do in his early years, one was made to this city 
The letter was carried by Sayyiduna Dihyah Kalbi «să »,as an envoy, to the Qaysar in ea 
6AH OR 7 AH. Traditions and historical accounts confirm that the Qaysar was higł 
impressed by the letter and did bear witness to the Prophethood of Prophet Muhammad 4, 
wiwyadle. His heart was brightened with the light of Islam, but fear of his courtiers and | 
subjects and of losing the throne and the crown put off that light and he did not embra 
Islam. In fact, he did say to Dihyah «sá s», “Muhammad is truly the one whom we await. 
Ibn Maalik á4a4a>, said that this hadith gives an example of how a letter should be written. 
should begin with Bismillah followed by the writer’s name. 

Mulla Ali Qari &aa>, said that the veise of the Quran (27: 30): 


mlg l e olkia) 
Suggests it . 


1 Bukhair # 7,Muslim# 74. 1773, Muraad Ahmed 1-263. (See also seerah Rasul Allah Engl 
translate: Life of Muhammad sl- jate čs de, Ibn khatir p 4941-Dar-ul-Isha at, Karachi) and also sirat 
nabi (Life the prophet) vlp369f, Darul Islam,Kardin. 
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Since Heraclius was a non Muslim, the Prophet pls jadsà de did not write erie (Peace be 
on you). Rather, be adopted the eloquent style: (siglasdiy» dep) 

(Peace be on him who follows guidance). 

It indicates that a non-Muslim may be addressed initially with a suggestion of salaam. 
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3927. Sayyiduna Ibn Abbas eljas ài Lo narrated that Allah’s Messenger pl yale dil, uo 
sent his letter to Kisra (Chosroes) at the hands of (Sayyiduna) Abdullah ibn 
Hudhafahel» y,164, 12 Sahmi instructing him to give it to the governor of Bahrain. So, 
the governot of Bahrain delivered it to Kisra who on reading it tore it to pieces. 

Ibn Musayyib (a narrator of this hadith) said that Allah’s pl.) «Jc ài Lo Messenger . 
then invoked a curse on them that they might be torn to bits.! 


COMMENTARY: Like the Roman Empire, Persia too was an ancient monarchy and a great 
Kingdom of Asia. Its borders extended from Sinsh to Iraq and most of the Arab lands, 
Yemen, Bahrain and Oman (or Uman). Like its neighbours, it was Morally bankrupt. They 
had two goods, Yazdan and Ahaman, of piety and evil. Their main religion was fire 
worship. The King was called Khusru (Chosroes) for which the Arabic word was Kisra. 

The letter of the Prophet pi» jate à se was sent to the one named Parwez. He was the son of 
Harmuz ibn Nawshirwan. 

It was their custom that letters addressed to the King had the King’s name before all other 
matter, but since the letter of plsy ale a o Prophet began with Allah's name (Bismillah) 
followed by the „l= jate ài Lo Prophet’s name, Khusru Parwez was irritated and asked, “How 
dare my slave write to me in this manner?” And, in his rage, he tore up the letter. when the 
envoy of Allah’s gly ae ai Jo Messenger reported this conduct to him, he said, “His 
Kingdom will come to end in like manner”. Shortly thereafter, as reported by Tabari, 
Parwez was Killed by his son Shiruyah on 13" Jumadiul ,.wwal 7AH (6296) in the night. 
Six months thereafter, he too died, and this collapse continued so that the ancient dynasty 
of thousands of years ended suddenly in tatters. 


PROPHET pL- aei Lo WROTE TO EVERY HEAD OF STATE 
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3928. Sayyiduna Anas «s à»; narrated that the pl sads ài to Prophet write letters to 
the Kisra (Chosroes of Iran), to the Qaysar of Rome),to the Najashi (Negus of 


1 Burhain# 2424, Musnad Ahmad 1-43. See also Shibli Numani’s Siratun Nabi(Life of the Prophet) vi 
pp369t, Darul Ishrat Karachi. 
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Ethiopia) and to every dominant, proud ruler, inviting them to Allah (meaning to 
the religion of Islam). But, the Najashi was not the same Najashi whose funeral 
S:.lah (prayer) the pl- jalsà Jo Prophet had offered (in absentia, in Madinah).1 


COMMENTARY: The concluding portion of the hadith makes clear that the letter of the 
ely ade à Je Prophet was sent to a Najashi preceding the Najashi Ashamah who had 
accorded a warm welcome to the Muslim emigrants to Ethiopia, and had obeyed the 
Prophet eluate dso said, “A righteous man, your brother Ashamah is dead. Get up. Offer 
his funeral salah (prayer).” And, he led his funeral salah (prayer) in absentia. 

However, some scholars say that it is not necessary to make this clarification. The Prophet 
elo yale Jo, they say, had written to both the Najashis. His first letter was to Ashamah and 
the next to his successor. But, it is not known for certain whether the second Najashi 
became a Muslim, or not. 

We have spoken already about the Qaysar and Kisra. Let us now say something about the 
Najashi. Ethiopia (or Abyssinia) is to the south of Arabia in Eastern Africa. The King of this 
place when prophet hood was granted to the Prophet plwyate ae was named Ashamah. 
They were all Christians. 

The Arabic name of their country is Habsh. The Greek version is Ethiopia. It is known 
presently too as Ethiopia. In their language (Habshi) the King is called Negus for which the 
Arabic is Najashi. 

The Islamic history remember the Ethiopia of that time with respect and honour and 
gratitude. When the people of Makkah, the Quraysh, had made life difficult for the 
Muslims, the Prophet gly a1 a1 Jepermitted muslim to emigrate to Ethiopia and they 
opened their gates for the Muslims generously. 

The first batch of the Muslim to emigrate to Ethiopia was led by Sayyiduna Uthman 4,2, 
as,The second batch followed under the leader ship of Sayyiduna Jafar Tayyar a+ i s») 
elder brother of Sayyiduna Ali «säi 23. The Prophet el- jadsài lo sent a letter at Jafar,s «edi», 
hands address to the Najashi. Some historians say that this was the first of the letters of the 
prophet plated Jo not only did it invite the Najashi to Islam but he was advice to shun 
arrogance as a ruler and treat the Muslims emigrants with humility and humbleness. 

The Quraysh of Makkah were not willing to let Muslim live in peace even in Ethiopia. So 
they sent a high profile delegation. Under the leader ship of an astute man of the 
statesmanship of Amar Ibn Aas to request and convince the Najashi to throw out the 
Muslim emigrants. They said to him,” Their people have strange beliefs which neither we 
know nor you.” . 

He interviewed the emigrants and Sayyiduna Jafar Tayyar «e à ,», delivered a 
comprehensive speech outlining the beliefs of Islam. his speech was bold and is a precious 
asset of Islamic history and an elegant example of literacy composition. He said: 

“ O King! We were an ignorant people, uncivilised. we worshipped idols and we ate dead 
animals and perpetrated wicked deeds. We ill treated our neighbours. Brother tormented 
brother, and the stronger among us devoured the weak. Then Allah caused one. It grow 
amongst us of whose nobility, truth and trust worthiness. We were aware already. He 
invited us to Islam and taught us to renounce idol worship, to speak the truth, to desist 


1 Muslim # 75. 1774, Tirmidhi # 2716. 
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from bloodshed and from devouring the property of orphans, to let neighbours be at peace 
and to refrain from vilifying chaste women. He command us to offer salali (prayer), observe 
fasting and pay zakat. We believed him and refrained from associating anything with 
Allah. We gave up idol-worship and all abominations. It is for this reason that our people 
became our enemies and they insist that we should return to the old misguided ways.! 

The Najashi has deeply impressed by this speech. He gave a categorical answer to the men 
of Quraysh, saying,” I shall not turn back these pure, righteous people or hand them over 
to the oppressors to oppress them.” 


AGAIN A LETTER: Toward the end of 6AH,the Prophet el~ jate ài slo returned to Madinah 
from Hudaybiyah. In Muharram 7AH (corresponding to 629CE),he wrote letters to various 
Kings and once again to the Najashi of Ethiopia. It was carried by his envoy Amr Ibn 
Umayyah Damri «så »;.When he went to his court, he first delivered a speech expressing 
gratitude for kindness to the Muslim emigrants. He propagated Islam in a very strong 
manner. Then he said: 
“Like me, there are other envoys whom the Prophet et~ yalei!_ Jo has sent to other sovereigns 
imiting them to Islam. But, the Prophet el- j4leàt 2 has more hopes from you than from any 
other King. He is convinced that you will maintain your piety and righteousness to aim for 
reward from Allah.” 
The Najashi who had heard the heart rendering speech of Jaffer Tayyar as ă s2; was also 
moved by Amir «sà 2»; s preaching. He came down from the throne and sat on the floor. 
He took the letter, kissed it and touched it to his eyes. Then, he asked the interpreter to 
read it to him. he heard the letter and was very impressed. He took it in his hands, kissed it 
and placed it on his head. Then he exclaimed: 
3? «oad z - - 
dA Jii Ea Yd Y eo gi 
(I bear witness that there is no God but Allah and Muhammad is Allah’s 
Messenger.) 
Then he said,” if I could go myself, I would have gone and met the Prophet el~ jasle äi slo.” So, 
he sent his son, Aaraha with presents to the Prophet plu yatea\d,but he died on the way and 
could not meet the Prophet pl sated do. 
After that the Prophet plu yatea_ to sent Amr Ibn Umayyah Damrias4 2, with another letter. 
He preserved the letters in a chest of ivory saying,” As long as we have these letters, our 
people will be safe.” 
Every Najashi there after respected these letter. Indeed. their blessing enabled all their 


people, to live in peace. 
GUIDANCE TO THOSE WHO ENGAGE IN JIHAD (CRUSADE) 
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1 Instead of translating from the Urdu text, I have reproduced this speech from the life of the Prophet 
elajas à o (Siratun Nabi of Shibli Numani) VIpp199. 200 (Darul Isharat, Karachi). 
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se 


A Seal Le Lasi E te 
3929. Sayyiduna Sulayman Ibn Buraydah «s äi +; Keporied on the authority of his 
father (Sayyiduna Buraydah«s 4 .»,) that when Allah’s Messenger pl- jale äi „Lo sent a 
commander with an army, he would instruct him to fear Allah himself and to be 
mindful of the good of the Muslims under him. He would also say,” Go fight in the 
name of Allah and in His path. Fight with those who disbelieve in Allah. Do not be 
unfaithful regarding the spoils, do not be treacherous and do not mutilate anyone 
and do not kill children. When you meet your enemy among the polytheists, invite 
them to one of the three things. To whichever of the three they agree, accept it from. 
them and refrain from (fighting with) them. Invite them to Islam. If they agree, 
accept it from them and refrain from (fighting with) them. 
Then, invite them te emigrate from their abodes to the abuse of the muhajir, 
assuming them that if they do so then they will get the same rights and will have 
the same responsibilities as the muhajirs (emigrants). If they refuse to emigrate 
from them then they will be like the Arabs of the desert who are Muslims, and the 
same injunctions will apply to them as to the believers. but they will have no 
share in booty or fai unless they take part in jihad (crusade). If they refuse, then 
demand from them the jizyah and if they agree, accept it from them and refrain 
from (fighting with ) them. If they refuse, seek Allah’s help and fight with them. 
If you besiege a fort and they seek from you the protection of Allah and His 
Prophet pjate à lo, do not give it to them, but give them your protection and the 
protection of your friends, then that is better than your breaking the protection of 
Allah and His Messenger. 
And, if you besiege a people in a fort and they call on you to judge them according 
to Allah’s command then do not do it but judge according your own judgement, 
because you do not know whether you will abide by Allah’s-command or not in 
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judging them.” 


COMMENTARY: This hadith mentions the rule of Shairah regarding jihad (crusade) against 
Islam's enemies. It is to begin with inviting them to Islam. 

If they do not accept the call then demand of them payment of the jizyah and to enlist as 
faithful citizens of the Islamic State. If they decline this proposal too then, as a final resort, 
make Jihad (crusade) against them. 

The hadith has the words (443143) (then invite them to Islam),but (4) (then) is redundant and 
_ not translated. Some authorities explain why it is used but Qadi Iyad (ta, said that the 
text is more correct without it. This is so in the book Kitab Abu Ubayd and in Sunan Abu . 
Dawud, etc. Mazris 4>; said that though it seems superfluous yet it introduces the 
following text in the sentence. It is to bring out the first of three things, and it completes the 
sense at (relies) (with the Muslims).The next two options are Jizyah and Jihad (crusade). 
The Prophet plu sate at o,s instructions that if they accept Islam, invite them to make hijrah, 
are interpreted by some people to mean that before the conquest of Makkah, it was a part 
of Islam to make hijrah. 

They will have the same rights as the muhajirs (emigrants) of Madinah. They will earn as 
much reward and have the same merit and get fai too. In the time of the Prophet pl» sale äl o 
when the call for Jihad (crusade) was made and just as they set out, they became entitled to 
fai promptly. 

If there were a large number of Muslims to participate in Jihad (crusade), then it was not 
wajib (obligatory) on all of them to take part in Jihad (crusade). The Prophet pljas ài te also 
said that they had the same responsibilities, and it is what is stated meaning jihad (crusade). 
The Muslim of the deserts are residents of villages and deserts of the Islamic State. They are 
not resident of deserts or villages of enemy land. 

The same meaning applies to fai as to booty. It is the property that Muslims acquire from 
the infidels (in battle). However, some people differentiate between the two: ghanimah (or 
booty) is acquired from the infidels through battle toil and efforts, while fai is the property 
that is acquired from the infidels without battle and efforts. 

If you conclude a covenant with them on behalf of Allah and His Messenger plus ade dit lo 
and they violate their commitment, then it will be difficult for you to make a proper 
decision. Until you receive an inspiration etc .or a judgement from Allah’s Messenger äi 
giwyate. These things are no longer possible because you do not have access to him. 
However, if you give them your pledge and covenant and they violate their promise then it 
would not be difficult for you to decide on a course of action. You will have complete 
option to besiege them all over again, or to kill them, or to demand from them jizyah, or to 
put them in prison, or to take any other action you deem fit. 


WISDOM IN BEGINNING WARFARE AFTER SUNSET 
$1 ees ab cal gall cats G chase ti de ai Spe 2 ast lod Die SEs rar) 


seated divi Slats seh clan ss Yn iG JB 1g 6 Ac Ste de SES 


1 Muslim# 3-1731, Tirmidhi # 1617 (1623), Abu Dawud # 2612, Ibn Majah # 2858, Musnad Ahmed 5- 
285. 
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3930. Sayyiduna Abdullah Ibn Abu Awia «+ 4! s»; narrated that on one his days 
(meaning; at one of his battles) when Allah’s Messengers pl sade ăi Lo was facing the 
enemy, he waited (to begin combat) till the sun had declined. Then he stood up 
before the people (to address them) (and he said,” O you people Do not desire to 
meet the enemy because that is tantamount to inviting trial and hardship). Rather, 
pray to Allah for peace and security. But, when you do face them, be patient and 
know that paradise is under the shade of the words. (So, fight them bravely and be 
on your mettles.). Then, he pray ; 
Delle O15 241 EY 5365 DED 6 M5 CES Ju Lb 
(O Allah, You are one who reveals the Book, makes the cloud move, routs the 
confederates. So, rout them and grant us victory over them.)! 


-OMMENTARY: The wait was to let the heat subside and the evening breeze to offer salah 
prayer) and to supplicate. 
Accordifig to another hadith: The gates of the heaven are opened at that hour. Deeds of 
nankind are taken up. So, the Prophet pl- jale à sho chose that hour to begin jihad (crusade) 
ihe best of deeds. 


THE PROPHET lu sated o DID NOT ATTACK ENEMY BEFORE MORNING 
fat ds 58s Ss 2h 58 GI 1 É ches oe a a el Eois rar) 
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3931. Sayyiduna Anas narrated that when the „ljas àli 4o Prophet set out with them 
on an expedition against a people (on a populace of whom facts where not clear), he 
did not engage in battle till it was morning. He would then observe them and if 
reheard the adhan, he refrained from them, but if he did not hear the adhan, he 
launched the attack on them. 
He narrated further that when they had set out to Khaybar (with him), they came to 
them during the night. When it was morning and he did not hear the adhan, he 
mounted and Anas «sà >»); mounted behind Abu Talhahas ù >) so that (they were 
so close to him that) his foot kept touching the foot of Allah's pl- jade ài o Prophet. 


o 


1 Bukhari # 2965, Muslim # 20. 7746, Abu Dawwood # 2631. 
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Those people came towards them with their baskets and their spades (unaware of 
the arrival of the -jas à J» Prophet and intending to go to their fields), but when 
they (suddenly) saw the plus 4Je 41 J» Prophet, they cried, “Muhammad! By Allah, 
Muhammad (is here) and the army!” They rushed back to the refuge of the fortress. 
On seeing them, Allah’s pì- jale à Lo Messenger said, Allah is the Greatest! Allah is 
the Greatest! Allah is the Greatest! Khayber Is Vanquished! Surely, when we 
descend on the ground or any people, hapless morn shall it be for those who are 
warned”. (These last are quotation from the Quran 37: 177).1 


COMMENTARY: Even if he knew that he was invading the land of the infidels, the ase äi u 
ews Prophet made it certain that there were no Muslims among them. If he heard the adhan, 
he deferred the invasion. In those days, Muslims were not known to forsake the adhan. 
Khattabi said that this is a strong evidence that adhan (,5‘.41 514) and so on) is one of the 
symbols of Islam and it is absolutely disallowed to abandon it. Jui fact, if people of a locality 
stop calling the adhan, the ruler must wage battle against them, as a wajib (obligatory) on 
him. He must prevent them from going astray. This is corroborated by the Hanafi jurists. 
The Prophet ply ale at Lo explain why he said “Khaybar is vanquished” by his words, 
“When we (meaning the Prophets or the entire Musim community) descend on any people, 
hapless morn shall it be for those who are warned.” 

The people who are warned are. Of course, the disbelievers. He referred to the invasion 
and the resultant killing and Allah’s punishment causing their morning to be miserable. 
The Prophet pl- jaså Lo had this verse in mind when he said that: 


(Mee AML LS) CALS Ao led sera le, S. ogai Glói 

(Do they wish to hurry on our punishment? But when it descends into the open 

space before them, evil will be the morning for those who were warned (and 

needed not)!} (37: 176-177) 
Nawawi said that in the light of this hadith ,it is mustahab (desirable) to call the takbir 
(Allahu Akbar, Allah is the Greatest), on reaching the battle field against the enemy. It is 
‘also allowed, at such times, to cite a reference from the noble Quran. Indeed, it was a 
similar case at the conquest of Makkah, when the Prophet @lu saeai_Je had recited: 


; Bg o 
(N iis eY) -bi idi a 
{The Truth has come and falsehood has vanished away.} (17: 84) 
However, the ulama (Scholars) maintain that it is makruh (disapproved) to cite a reference 
from the noble Quran as a proverb or idiom, or a part of vain and meaningless 
conversation. In fact, Mulla Ali Qari said that some of our ulama (Scholars) hold that it is 
disbelief on the part of one who uses Allah’s words from a verse or part of a verse to 
express what he wished to say instead of using his own words. For example, if a man gives 
a book to another man named Yahya and does not say “Yahya. Take your book”, but says 


(Miles Wl) — idol $855 521 Le j5 
{O Yahya hold fast the book with strength,} (19: 12) this is wrong. 


1 Bukhari # 610, Muslim # 120. 1365, Tirmidhi # 1550. Nasa: #547, Muwatta Maalik # 48 (Jihad), 
Musnad Ahmad 3. 263. 


761 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


It is also wrong for anyone to say to another ‘Bismillah” when he invites him to eat or to 
step forward instead of, ‘Please, have some food,’ or, ‘Please step ahead.’ 

Any kind of use of the words of the Quran in such a situation is wrong. 

Moreover, Mulla Ali Qari said that the Prophet pjate i o did not cite reference from the 
Quran when he recited the verse (17: 81) but obeyed Allah’s command to say: 


Soli $655 5411 jó 
{Say (O Muhammad) that (the religion of) Truth has come (to prevail) and falsehood 


has vanished away.} (12: 81) 
In the same, he said (téle:335) in obedience to Allah’s command: 


(WP so abs) Lele 0355 SAT 
{And say: “My Lord! Increase me in knowledge.”} (20: 114) 
In Short, every such quotation that is known from the Prophet el- jale ät suo was spoken only 
in obedience to a Divine command. And, it is mustahab (desirable). 


PROPHET pi- jals à e COMMENCED BATTLE AT THE TIME OF ZUHR 
15} É sias aé A be a Jg fa Jei Lié JÉ oÉ o Coka oé 5 (rary) 


(SR Melyr) BUEN És LÉ ga E 8 S57 Sea ga 
3932. Sayyiduna Numan Ibn Muqarrin «så >, said, I participated in battle (s) with 
Allah’s Messenger ly se a le, When he did not commence fighting at the 


beginning of the day (for some reason), he waited till the winds blew and the time 
of Salah (prayer) (of Zuhr) was at hand. 


COMMENTARY: The hadith explain that fighting in a battle may be deffered till the hour 
of Zuhr (salah (prayer)) if it was not begin in the morning. 

It seems that conditions and reasoning dictated the hour of beginning of fighting, It could 
begin early morning or after declension of the sun at Zuhr. 


SECTION II csi jaa 
BATTLE BEGINS AFTER DECLINE OF SUN 


2 


Sal 5515) 165 shag ache a Ja a ggs Aa Ede JÉ o y oa gE crarry 
fns ge 92h 1226 b, e piy Ta 
(25lagelolgs) FAN SA 5A BEB 5 A254 955 Ss 5S) gi SFI 

3933. Sayyiduna Numan Ibn Muqarrin «4+ 4,2, said, I participated (in battle) with 
Allah’s Messenger «uy ae à le, When he did not commence fighting at the 
beginning of the day, he waited till the sun had passed the meridian, the winds 


blew and (Divine) help came down.”? 
(That was after the salah (prayer) of Zuhr when Muslims prayed for them.) 


? Bukhari # 3160. 
2 Tirmidhi # 1613 (1619), Abu Damid # 2655, Musnad Ahmad 5. 444 Bukhari # 3160. 
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THE PROPHET'S pyle HOURS OF COMMENCING BATTLE 
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3934. Sayyiduna Qatadah reported that (Sayyiduna) Numan Ibn Muqarrin narrated: 
“I participated with Allah’s Messenger plejade äi o in the battles, When it was dawn, 
he waited till the sun rose. When the sun had risen, he began fighting. At the 
declination of the sun, he creased (fighting), till the sun had passed the meridian. 
When the sun passed over the meridian, he resumed fighting till Asr (afternoon) 
when he ceased fighting till he had offered the (salah (prayer) of) Asr. Then he 
resumed fighting.” 
Qatadah said that it was said about this hour the helping winds blew and the 
believers made supplication in their salah (prayer) for their armies.1 
(It is prayers after the salah (prayer), or within the salah (prayer) like the qunoot 
about which ahadith are narrated.) 


SPECIFIC INSTRUCTION TO THE WARRIORS 
Wonca 2231515) SUS af od ching ae ain de d pa thes Gé gii alas SEs waro) 


(2512 92h9 se AN ols) iiil 1s (5354 sens 52258 sj 
3935. Sayyiduna Isam Muzani « 4,2) narrated that Allah’s Messenger sent them 
(for jihad (crusade)) in a detachment and instructed them, “When you see a mosque 
(at a place) or hear a muaddhin (call the adhan), do not kill anyone (there).”2 
COMMENTARY: When you see any‘of the symbol of islam in word or deeds do not kill 
anyone till it is clear to you who the believer is and who the unbeliever. 


SECTION III i jai 
KHALID’S LETTER TO THE IRANIAN LEADER 
BME bs eS BD AD or Hyd Aaii DE e SE psy ée eo 
Ly Saks 32 SS É as UT ol FSi gs Je BL oy Ya jolies sis d Jagi 
digid ou g OE oila tis abt iai Le tA o 
G 


(Aad Pp Sel 90) sha RSI G4 DE ANG Iy KÍd 
3936. Sayyiduna Abu Wail «s ù& „»; narrated that (Sayyiduna) Khalid Ibn Walid 
wrote (a letter) to the people of Iran (meaning to their chief and leader): 


1 Tirmidhi # 1612 (1618) 
2 Tirmidhi # 9549, Abu Dawud # 2635. 
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PI a N I azy 

“In the name of Allah, the Beneficent, the Merciful. From Khalid Ibn Walid to 
Rustum and Mihran, among the-cream of Persia (Iran). 

Peace be to those who follow the guidance! To proceed! We invite you to (accept) 
Islam. If you do not accept, then pay the jizyah (as disgraced people) by your hands 
while you are humbled. If you refuse (to pay jizyah), then I have with me such 
people as love to be killed in Allah’ path just as the Persians love wine (and be lost 
in intoxication). And , peace be to those who follow the guidance.”! 


CHAPTER - V 
FIGHTING IN JIHAD (CRUSADE) | | ýa lJ a loi 


This chapter contains those ahadith in which the Prophet lw ale à Le has encouraged 
participation in jihad (crusade) and enumerated merits and reward of that. 
SECTION I gall Sith 
3 MARTYR’S DESTINATION IS PARADISE 
r r P 3 - s r d 5 g A 7 24 
GSE IEE 245 2 esisl gal 155 shag athe a de iu Jos JE IG pi dé rary) 
(alegina) is ds JE go Gi 
3937. Sayyiduna Jabir «sà»; narrated that a man asked the Prophet el~ jaJe ài le on 
the day of uhud (in the battlefield), “What do you say if I am killed, where shall I 


be?” He said, “In paradise”. He threw away the few dates that he had in his hand 
and (plunged among the enemy and) fought till he was killed.”2 


NATURE OF JOURNEY NOT DISCLOSED TILL LAST 
& g 


} 2g s 4 6 t 3 > 2 7 7 2 E 
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3938. Sayyiduna Kab Ibn Maalik «sä»; narrated that when ever Allah’ Messenger „2 
ejat à intended to go to battle, he (did not disclose the destination but) appeared to 
be going elsewhere till it was that battle, meaning the battle of tabuk. Allah’s 
Messenger ply Je a Jo set out for it in severe heat, having a long journey ahead 


through desert land and against countless number (this time, therefore.) he let the 
muslim know clearly what they were expected to do so that they might prepare the 


1 Sharh ul Sunnah (Prophet's plo sted o practice). 
2 Bukhari # 4046, Muslim # 43. 1899, Nasai # 3145, Musnad Ahmad 3-408. 
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equipment for their battle. So he informed them where he intended to go.! 
COMMENTARY: The Arabic word (s3)) (warra) or (%)s) (tawriyah) means to conceal the 
real objective and to allude to a different intention. So, as a battle maneuver, he did not 
disclose the destination but let it be surmised where he was going. These tactics were 
employed to keep of war maneuvers are very ‘necessary to win battle and are part of battle 
` strategy the world over. This is why Islam says: 

fei oii 

(War is Deception)? 
Thereby it allows use of war strategy and maneuver. Thus, This tactic of the Prophet silo 
y4le was also a form of deceiving yet he never opted for it in clear outright words but 
alluded to it in figurative speech. When he intended to go to battle, through he did not 
name the place yet he never gave another name for that would be falsehood. 
Kab Ibn Maalik «sàl»; referred to it as that battle. He spoke of the Battle of Tabuk which has 
a deep connection with him as is very well known. Kab Ibn Maalik «sà»; did not himself 
participate in this battle. This thing is famous and is also mentioned in the Noble Quran. 
The distance covered for the battle of Tabuk was very long. Tabuk is a place between Damascus 
(in Syria) and Madinah on the latitude of Khaybar and al-Bilad. It was fourteen manzil (stages) 
from Madinah in those days. By today’s standard it is about 425 miles from Madinah. 
During his lifetime the Prophet pljas ài 4o took part in certain battles. The Battle of Tabuk 
in 9 AH was his last battle. The Sahabah (Prophet's Companions) e4 à 2) faced heavy 
hardships and many difficulties during this battle. 


WAR IS DECEPTION 


(agin 8 68 3d aa ddz Hee 5 38 JÓ piés (Yaya) 
3939. Sayyiduna Jabir «4.2, narrated that Allah’s Messenger pl- jale àt o said “War 
is deception. 


COMMENTARY: In battle, more than humbers, tactics pay off. A shrewd commander can 
defeat a larger army by his strategies. 

Through it is allowed to deceive the infidels in war yet some limits are defined so that 
Islam's teachings of moral conduct are not violet. The first thing is that one should not 
break a covenant or protection given to anyone. 

The ulama (Scholars) have specified how the enemy may be deceived. For instance, it may 
appear that the army is retreating or has halted hostilities, but suddenly they may take the 
enemy unawares and launch an attack into enemy ranks. 

However, the words of the hadith (s+) could also mean war is unpredictable. So it 
deceives meaning one army may seem to have an upper hand but suddenly falls apart and 
. is defeated. The results take a summersault. 


1 Bukhari # 4418, Muslim # 53-569, Musnad Ahmad 3. 406. 

2 See hadith #3939. (Tirmidhi # 1681). 

3 Bukhari #3030, Muslim # 17-1739, Abu Dawud #2636, Tirmidhi # 1675 (1681) Musnad Ahmad 3. 
408. , 
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WOMEN BEING TAKEN ALONG IN JIHAD (CRUSADE) 
jaaa a aigas piah a chaste al desi $3252 6 JEL SIGE (rats) 


(abwsol 9s) FIFE IB 56S aes GE 
3940. Sayyiduna Anas «sà»; said that when Allah's Messenger pl jate ài so went 
on Jihad (crusade), he took (Sayyiduna) Umm Sulaym «s à s»; and some women 
of the ansars with him who provided water and tended the wounded (warriors) 
when he fought.! - 


COMMENTARY: It is aliowea to take along old women on an expedition to provide water 
to the warriors and to tend to the wounded among them. 

If any of the warriors wishes to take along a spouse to have Sexual intercourse then it is 
better to take a female slave with him than his wife. (This command applied when it was 
permitted to keep a female slave with whom sexual intercourse could be had.) 


z Soe 22 25, 3 (2 Par oO ooit othe TS Sere arz, 
AA GABE lg 5b Res adag ade A be 545 hs 255 LS athe al EES (rats) 
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3941. Sayyidah Umm Atiyah 4s à s>; said that she had participated with Allah's 


Messenger in seven battles. She used to stay behind (the warriors in their camps) 
and she cooked food for them , tended the wounded and cared for the sick.” 


WOMEN & CHILDREN OF THE ENEMY 
=- wv Sie a “, ù & i b S Z z J y ù 24 
as LI 5 be shag athe a deal $525.8 SE 528 op ablaze 585 (rat) 


(ake Gi) | 
3942. Sayyiduna Abdullah Ibn Umar «sä >, narrated that Allah's Messenger «+41.» 
ey forbade the killing of women and children? 


COMMENTARY: It is stated in the Hidayah that women, children, blind and decrepit and! 
infirm men should not be killed. If a boy or a madman are engaged in fighting then they 
may be killed. A queen may be killed and so a boy who is king or chief. If an enemy’s king 
or chief is killed then they are disgraced, so it is proper to kill them. 


r x w w s12 z 5 ao ù CL 4 ? - { & 3 2 ae 
Ge 23s 6 Jal 36 sh g athe AU be i S525 Jet Se Sslks 43 Lal ye 5 (rae) 
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3943. Sayyiduna Sab ibn Jaththamah «e à»; narrated. that someone asked Allah’s 
Messenger pl- jaie d Lo about those women and children of the polytheists who were 
(In their homes and) killed when their habitations were attacked at night. He said. 


1 Muslim # 135. 1810, Tirmidhi # 1575, Abu Dawud # 2531. 
2 Muslim # 146. 1812 Ibn Majah 2856, Musnad Ahmad 4. 407. 
3 Bukhari # 3075, Muslim # 27. 1743. 
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“They are among them.” 
According to a version: “They are as their fathers.”! 


COMMENTARY: Women and childrens may not be kilied in jihad (crusade) deliberately. But, 
if they are killed incidentally then it is not possible to pick them out from their fighting men. 


TREES OF THE ENEMY 


lis J 3h isd 5s 5 fD\ gp SERS Las ecleti Joa Sg LAGE GH GES (AE) 
3944. Sayyiduna Ibn Umar «+41,,2, narrated that Allah’s Messenger pl- jate äi Lo (had) 
the palm trees of the Banu Nadir cut down and burnt. Hassan (ibn Thabit) 
composed this complete about it. 


2 2 t ater VE ard 
Ahdi 553 55L 53 653 581 Fa les 
(It was easy to burn down <a scattered Buwayrah on the chiefs of Banu liuayy.) 
Also this veirse was revealed about it: 
| edhe Bina gl ILS ua ASE 528555 Sass shalss 2555 23 bs 
{Whatever palm trees you cut down, or left standing upon their roots, it was by 
Allah’s leave.}(59: 5) 


COMMENTARY: When the Prophet pi) ule die emigrated to Madinah from Makkah,he 
had to cope with the jews here. three tribes of the jews resided here: Banu Nadir, Banu 
Qurayzah Banu Qayngqa. The Prophet pl- sate à le concluded a mutual covenant with them 
covering significant social and economic aspects, to live together in a friendly atmosphere. 
The jews were given equal rights as citizens and were allowed to practice their religion. 
However, the Jews were not faithful to their pledge. In fact, the Banu Nadir conspired to 
kill the Prophet lw ale at le but Allah made their evil designs known to him through a 
revelation. So, they were expelled from Madinah and sent to Khaybar. Their gardens of 
palm trees were burned down and houses were demolished. 
Luayy was a descendant of Nadr Ibn Kinanah who was an ancestor of the Prophet «ei. 
es.Banu Luayy refers to the nobles of the Quraysh who were the Sahabah (Prophet's 
Companions) e¢¢ 4!.,2)-of the Prophet pl yaJe aii Lo and had accompanied him to Madinah 
when he emigrated to it. 
Burayrah was the place where the Jews had their gardens. 
When the Prophet i+yate 4) le instructed that their gardens should be burned down, they 
protested, “you forbid that mischief should be committed on earth, then why do you do 
it?”So, the verse of the Quran (59: 5) was revealed confirming the Prophet's plu yale do action. 
ALLOWED TO CATCH THE ENEMY UNAWARES 
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1 Bukhari # 3012, Muslim # 26. 1745 Trimidhi # 1570, Abu Dawud # 2072, Ibn Majad # 2839. 
2 Bukhair # 4031, Muslim # 30-1746, Tirmidhi # 1552 (1557), Abu dawud # 2615, Ibn Majah # 
2844,Darimi # 2460,Musnad Ahmed 2-8 
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3945. Sayyiduna Abdullah Ibn Awn «sà s>; reported that Nafi «sù s») (the freedman 
of Ibn Umar «sài »,) wrote to him telling him that Ibn Umar «sà +; had informed 
him that the Prophet pl- jals ài Lo had attacked the Banu Mustaliq who were cought 
unawares among their grazing animals at Muraysi. He killed the fighting men and 
took the (women and ) children captives.! &? 


COMMENTARY: The Banu Mustaliq were a branch of the tribe Khuza. Muraysi is a place 
between Makkah and Madinah over 70 miles from Madinah. It was a watering place with 
plenty of water. The Banu Mustaliq had control over it. 

Their fighting men included those who were able to fight, sane and adults. And the 
dhurriyah were the women and children. , l 
This hadith is evidence that it is allowed to launch a sudden attack on the enemy when 
they are heedless. They may be killed and their women, childrén and properties may be 
taken over as spoils of wars. 
A WAR STRATEGY 


2 o Pa b 5 " (24 
ISS pho 5 83 5B bs Sie 955 255 3 j J6 sas ae da e a EEs a 
Easits -ASIS áes 215 15 B38 515 28 PST Sats ds JL BSE jai zS zí 
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3946. Sayyiduna Abu Usayd «+42, narrated: The Prophet pled, instructed us 
on the day of badr when we formed ranks against the Quraysh and they formed 
ranks against us. “When they come nearer to you (within range of your arrows ), 
shoot arrows at them.” 
According to a version: “When they come nearer to you, shoot at them, but do not 
use up all your arrows.(Keep some available to you.)? 


og A 
AU! 5 aus} JH. Liss hg Laas 5 515d jas WG js de: 255-85 Je pas bans 
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The hadith of Sa'd «säs»; (Are you helped ‘...)we shall narrate against#5232. 
And of Bara «s 4 >, (Allah’s Messenger «s à .») dispatched a detachment ...) 
against # 5876. 


SECTION II ett [adit 
FORMING RANKS ON THE BATTLEFIELD 
ke ` 6 Gres. We 3 12% 2z 
(sia jl olga) -Ái yi sias E A da L GEE S643 gotlae EÉ (aty) 


1 Bukhair# 254, Muslim#71. 1730,Abu Dawud#2633, Musnad Ahmed # 2-31. 

2 See also the life of Prophet Muhammad ply 416 ài sho (Ibn Khaybar) p 456 (Darul Isha’at Karachi) 
There were amassing of their troops. 

3 Bukhair# 2900. 
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3947. Sayyiduna Abdur Rehman Ibn Awf as à s», said, “The Prophet pl) ae it de 
mobilized us on the night of Badr.”! (The Arabic word is (ts) abbana) | 


COMMENTARY: The Arabic word means ‘to prepare’. Hence, before the battle of Badr 
began, the Prophet Lye lo mobilized the sahabah in the night by equipping them with 
arms, arranging their rows and positioning everyone of them at a strategic post. 


DISTINGUISHING MARK OF WARRIORS 
£3 > 2 z ó ae € b z P € 
ws É jas ESAS Sii S ol S6 lasan dain dys ef hed ves crata) 


(25logel9 sche ola) -oY 
3948, Sayyiduna Muhallab «+ 4.2, said that Allah’s Messenger plate a1 lo said (at 


the battle of Trenches ), “If the enemy attacks you at night, your code words should 
be Haa Meem Laa Yunsarun (Haa Meem, they will not be helped)”2 


COMMENTARY: It is common practice with every army that they have cord words or 
signs by which their warriors recognize each other. The commander tells them of it 
beforehand. The war cry or the code words in the battle of trenches meant ‘O Revealer of 
Haa Meem, let not the enemy be helped.’ 


Gilys) -ga E Aa ka ai Ses 6 JE 58 oh 52085 (1484) 
2 r 

3949. Sayyiduna Samurah Ibn Jundub «sà», said that the code words (or war cry) 

of the Muhajirs (emigrants) was Abdullah and of the ansars Abdur Rahman (in one 


of the battles).3 

BASES sias ahi AU See oll O45 GS ol RAGE JE oSW od Ache Ges (rae) 
(25lagelolys) Enel Legl SE Es es 16 5 salts 

3950. Sayyiduna Salamah Ibn Akwa «sä v; said, "We proceeded to a battle under 

Abu Bakr «+ 4.2) in the time of the Prophet ¢l~)4J¢ «! J (against the enemy ).We 


attacked them by night and killed them. Our code words on That night were: Amit, 
amit! (Kill! Kill!)”4 


NO SHOUTING 


5 
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(ála gl olg) -JEI 
3951. Sayyiduna Qays Ibn ubad 4+4).,», said that the sahabah of Allah’s Messenger 
aca.» did not like shouting while fighting (except calling Allah’s name).5 


1 Tirimidhi#1677(1683). 

2 Tirimidhi # 1682, Abu Dawud # 2597, Musnad Ahmed 4-65. 
3 Abu Dawud#2595. 

4 Abu Dawud#2638, Musnad Ahmed 4-46. 

5 Abu Dawud#2656. 
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COMMENTARY: Generally the warriors raise hue and cry on the battle-field, but the Sahabah 
(Prophet's Companions) «gai, refrained from that. They only called for Allah’s help. 


KILL THE OLD BUT SPARE CHILDREN OF ENEMY 
IgeS2h5 Gis RON A grt 1 3125) J sias aé AI de isl GF LE yf $520 &£5 (roy) 
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3952. Sayyiduna Samurah ibn Jundub «s å s») narrated that the Prophet gl.) ae ai > 
said. “Kill the old men of the polytheists (who are enemies) but let off their children.1 
COMMENTARY: The old men could be the youth who are older than the children, or the 
strong fighting aged, as strong as youth. But, old infirm men must be spared except those 
aged who share their experience with their army. It is allowed to kill them. 


ALLOWED TO PUT ENEMY PROPERTIES AND FIELDS ON FIRE. 


Jé gti Jé ai ge CÉ sias ae A daal Spa E le eatis J653 EES eaor) 
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3953. Sayyidina Urwahgloy ale at le said “Usamahes 4 .») narrated to me that Allah’s 

Messenger ¢l~4J¢ i! Jo had instructed him (when he had sent him on an expedition), 

Attack Ubna in the morning and burn the place (like horses, fields, trees of the enemy)? 
COMMENTARY: Ubna is a place in Syria, Usamah ibn Zayd «sä»; was sent there as 


commander of the Muslim army. It is allowed to devastate enemy land and all kind 
of their property. 


ATTACK ENEMY WHEN HE IS VERY NEAR 
fg A336 2S 48i 15) 45 435 sas ad Ab de alt js JE JG gal gi E5 (raot) 
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3954. Sayyiduna Abu Usayd -jats à te narrated that on the day of Badar Allah’s 
Messenger pljas àl le said, “When they (the enemy) are near you, shoot arrows at 
them, but do not unsheathe your swords till they are very close to you.3 


DO NOT KILL LABOURERS OF ENEMY 


l z2 “ye foes, 7% ys 6 a gf oe eee SE % 2 @ 2 co2ttg 
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3955. Sayyiduna Rabah ibn Rabi «+4),,») narrated: We were with Allah’s Messenger 


1 Tirmidhi# 1883,Abu Dawud # 2680, Musnad Ahmad 5-12. 
2 Abu Dawud 2612, Ibu Majah # 2843, Musnad Ahmad 5-205. 
3 Abu Dawud # 2684. 
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ehjiä o in a battle. He saw some people gathered (at a place) near something. So 

he sent a man, saying, “See around what have they gathered.” He came back and 

said, Around a woman who is killed.” He asked, She was not fighting (then why 

was she killed)?”Khalid ibn Walid pt- 544e ùi o was the commander of the forward 

bloc. He sent that man to instruct him not to Kill any woman or a Jabourer.! 
COMMENTARY: The labourer who is brought to the battle field not to fight but to serve 
and do miscellaneous work should not be killed. 


INSTRUCTIONS TO THE WARRIORS 
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3956. Sayyiduna Anas «s à»; narrated that Allah’s Messenger yale ai Jo said (to 
the warriors going to battle),”“Go with the name of Allah, with Allah’s help and 
enablement and on the religion of Allah! (Remember!) Do not kill a decrepit old 
man or a little child or a woman. Do not commit treachery with the spoils but 
collect your spoils. And keep good ties mutually (or, Keep your affairs correct; or, 
if expedient, make peace with the enemy). Be Kind to each other, for, indeed, Allah 
loves the good-doers.? 


COMMENTARY: The old man should be spared but if he has fighting ability or is an asset 
to the enemy as a commander or adviser then he may be done away with. 

Similarly, a child is spared unless he is the king or chief of his people, or takes part in battle 
in any of the roles possible. 

So, too, the woman who is not killed is one who has no part in the battle. But, if she is a 
queen or an adviser then she should be put to death. 


MAKKANS THREW CHALLENGE TO DUEL AT BADR 
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3957. Sayyiduna Ali «s ù»; narrated that at the Battle of. Badr, Utbah ibn Rabiah 


stepped forward. Then his son and his brother (Shaybah ibn Rabiah) followed 
him. He cried loudly. “Who will have a duel (with us)?” Many young men of the 


1 Abu Dawud # 2669, MASNAD Ahmad 3-88. 
2 Abu Dawud # 2614. 
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ansar stepped forward (to take up the challenge). He asked, “Who are you ?” They 
informed him (that they were the ansar of Madinah).He shouted, “We have no 
need of you. We only intend to face (our cousins) the sons of our paternal uncle 
(meaning, the Quraysh Muslims who have emigrated from Makkah)”.So, Allah’s 
Messenger plate at Le said “Arise Hamzah! Arise Ali ! Arise Ali! Arise ubaydah 
ibn Harith!” Hamzah «+ 4.2, met Utbah. Ali «sä»; met Shaybah. (They Killed 
the two infidels.). Two blows were exchanged between Ubaydah«sai,.», and Walid 
and each wounded the other severely. So, they (Hamzahas 2) and Ali «s à 2) 
went to Walid and made short work of him and carried away Ubaydah «+ 4 .», 
(out of the battle field).! 


ALLOWED TO RETREAT TO GET REINFORCEMENT 
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3958. Sayyiduna Ibn Umar «sà»; narrated Allah's Messenger pt- jate än Lo sent us on 
an expedition. (on reaching there) the people turned their backs. On coming to 
Madinah, we were ashamed and concealed ourselves (in our homes). “We are 
mined” (because of pretreatment and the incumbent sin). We met Allah’s 
Messenger el~ jate č Le and submitted, “O Messenger of Allah, we are deserters.” He 
said , “No, you are contenders (who will attack again). I am your helper.” In another 
version the words are: “Rather you are the contenders who will launch the attack a 
fresh. So, they came near (him and kissed his hand he said “I am (by myself) a 
Muslim army.”2 


COMMENTARY: The Prophet pluyate a! Je assured his Sahabah (Prophet’s Companions) 
teal.) that since they had retreated because of their weaker strength and intended to get 
reinforcement before returning to the battlefield, they had committed no sin. 

He declared himself a full-fledged section (or community) because of his greatness and 
blessing. It is as the Quran says of Prophet Ibrahim Jie: 


if] 256 stol 53] 2) 
{surely Ibrahim was an Ummah} (16: 120) (a whole community in himself). 
He hereby pointed out to his being a source at strength and light for the Muslims.They got 
their help from him. 





1 Abu Dawud # 2665, Musand Ahmad 1-117. 
2 Tirmidhi #1716 (1722) , Abu Dawud # 2647, Musnad Ahmad 2-111. 
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We shall reproduced the hadith of Ummayah Ibn Abdullah «4.» at #5247. And of Abu 
Darda asii go y at # 5246 (respectively (&#=6Ś) he asked for help and (¿Śitúis:ð ji) look for 
me among your weak). 


SECTION III ¿én jaki 
USE OF CATAPULT AT BATTLE OF TAIF 
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3959. Thawban Ibn Yazid «+4, said that at the battle of taif the prophet pu y1ea", Jo 


set up catapults (to attack its people). 
[The Arabic Mishkat hasit from Thawr Ibn Yazid ssä s»;.] 


COMMENTARY: The ancient weapon catapult may be said to be like today’s cannon. 
Stones were hurled at fortresses after they were besieged. 

Ta’if is a large city of the Hijaz even today. It is between 40 and 45 miles from Makkah to its 
south-east However till recently there was no direct road to it. It can be reached after going 
` round mountains and in this way it is 85 miles from Makkah. This road also leads to Mina 
and Arafat. The Prophet el saealo had gone to Taif by this road when he had propagated 
Islam there. That place was Mathnah which is the original Ta’if. There are two gardens 
each having a small Mosque, Masjid Ali and Al-Jatha, the valley Awj separates them. It is 
presumed that the Prophet plu ya1ea_e had set up the catapults against Ta’if here. 


1 Tirmidhi in a mursal form Siratun Nabi (Numani) English translation life of the Prophet plu jaleat Lo 
VI p429. Tabain V3p1669 bydened, Tirmidhi #2771 (in notes to it from Thawr ibn Yazid) 
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CHAPTER - VI | 
COMMANDS CONCERNING THE PRISONERS s| PA psok Ņ 
SECTION I S55 jedi 
DISBELIEVING PRISONERS WHO WILL ENTER PARADISE 
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3960. Sayyiduna Abu Hurayrah «s à s»; narrated that the Prophet pjate ài lo said, 


“Allah is pleased with those people who will enter paradise in fetters.” 
According to another version : “ Who will be taken to paradise in fetters.” 


COMMENTARY: The prisoners of war who are disbelievers are brought to Islamic state in 
fetters. Then Allah causes them to believe and admits them to paradise. In this sense they 
are said to have been admitted to paradise because of their fetters. 


ENEMY’S m SHOULD BE KILLED 
ALS ph gh 585 SAS Oe Bye shes alle a Ss 651 i SE eH gi Lades ra) 


Ac 9 Sieg athess e isein phe asasi de ei JE few (65 fei SESS ales te 
(ade 5a) 
3961. Sayyiduna salamah ibn Akwa 4 4,2, said, : A spy of the idolaters (enemy) 
came to the Prophet „jade ài o while he was on a journey. He sat down with his. 
Sahabah (Prophet’s Companions) ope dil gt , and then departed. The Prophet «ls ài uo 
ei (learnt of it and) said (to me), ‘Look for him and kill him.’ So I killed him and 
the Prophet ¢lj4Jcdi_lo let me keep the spoils taken from him.”? 
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3962. Sayyiduna Salamah Ibn Akwa «s à s») said, “We set out with Allah’s 
Messenger pl- jals ài so to fight with the Hawazin (a branch of the tribe Qays). While 


1 Bukhari # 3010, Abu Dawud # 2677, Musnad Ahmad 2. 302. 
2 Bukhari #3051, Muslim #45. 1754, Abu Dawud #2653, Ibn Majah # 2836, Musnad Ahmad 4. 51. 


774 Translation & Commentary of MISHKATUL MASAABIH Vol. 


we were having our lunch in the forenoon with Allah's Messenger p~ jade åt e a man 
came on a red camel.( He seemed to be on an espionage mission for the enemy.) He 
made the camel kneel and kept glancing here and there. We were in a weak 
condition (very morn out). We had very few riding beasts and some of us were on 
foot. He (observed us well and) suddenly rushed out to his camel (mounted it) and 
rode away on it swiftly. I hastened out (from the people and pursued him ). I caught 
the camel’s nose-rein, made it kneel, drew my sword and hit the man’s head with it. 
(I killed him thereby.) Then, I led the camel (to the Prophet ¢l+)aJ¢ a! J with his 
saddle and weapons on it. Allah’s Messenger p~ jalsà o and the people received me 
and he asked, ‘ Who killed the man?’ They said, ‘Ibn Akwa’ . So he said ‘Let him 
keep all his spoils.” 


JUDGEMENT ABOUT TREACHEROUS JEWS 
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3963. Sayyiduna Abu Sa'eed Khudri «så >»; narrated that when the Banu Qurayzah 
(Jews of Madinah) agreed to make Sa’d ibn Muadh «sù»; the hakam (arbitrator to 
decide their fate), Allah’s Messenger p= jals ăi sent for him and he came on an ass. 
As he approached, Allah's Messenger pl- jate ài o said, “Stand up in respect to (or, to 
help) your chief.” He came and sat down and Allah’s Messenger ¢l-yaJe ai o said, 
“These people have agreed to have you as their hakam.” He said, “I decide that the 
fighting men (among them) should be killed and their women and offspring should 
be taken captives.” He (the Prophet pi- jadsä o ) said, “ You have passed about them 
a decision (like that) of a king.” 
According to another version: “A decision like that of Allah.”2 


COMMENTARY: Sayyiduna Sa’d ibn Muadh Abdi 2) Was a prominent, top ranking Sahabi 
and a well-known Ansar. He was acknowledged as the chief of the ansar of Madinah. 

Banu Qurayzah was a tribe of Madinah allied to sa’d «+.,2,. Its Jews had his protection. 
The Jews had infringed their agreement with the Prophet gly4J¢ a) Je of which we have 
spoken earlier. They began to conspire against the Muslims and to hurt them and Banu 
Qurayzah did not lag behind in this regard. 

In 5AH, after the battle of the Trenches, the Prophet ployaie a! J decided in obedience to 
Allah’s command, to fight with them . He besieged them for twenty-five days when they 
found no way out, they said that they surrendered to the decision of sa’'d «sà»; about them. 
They had hoped that he would favour them. But he judged according to what they deserved. 
Nawawi cites this hadith to say that when a man of merit arrives, he should be respected 
1 Bukhari # 3051, Muslim # 45. 1754, Abu Dawud # 2654. 

2 Bukhari #3043, Muslim # 64. 1769, Musnad Ahmad 3. 22. 
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and those present must standup for him. Most of the Ulama (Scholars) say the same thing. 
Some ulama (Scholars), however, differ and say that sa'd «sàl s»; had been wounded by an 
arrow on his thigh in the battle of Trenches, so the Prophet jade at to instructed the 
people to help him alight from the ass. 
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3964. Sayyiduna Abu Hurayrah «s à») narrated that Allah’ Messenger ploy ale i Lo 
sent a group of horsemen to Najd. They brought a man of Banu Hanifah (to 
Madinah). He was named Thumamah ibn Uthal. He was the chief of the inhabitants 
of yamamah. They tied him to one of the columns of the mosque (Masjid Nabawi). 
Allah’s Messenger ¢l~j41¢.d1,.0 came to him and asked him, “ What do you expect. O 
Thumamah? “ (What do you have to say?) He said, “I expect what is good, O 
Muhammad. If you kill me you will kill one with blood on his head ” (Who 
deserves to be killed. Or, he meant that his blood would be avenged, for his people 
would not forgives his killing ). “If you show kindness to me, you will be doing it 
to one who is grateful. If you wish to have properly, ask for it, you will be given 
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whatever you wish.” 
Allah's Messenger ¢l~ 4164) Je left him till the next day when he asked him again, 
“What do you expect, O Thumamah?. He said, “ I have the same thing to say as I 
told you earlier. If you are kind to one who is grateful. If you kill me, you will kill 
one with blood on him. If you want property, you may ask and you will be given 
what you ask.” Again, Allah's Messenger pl- jats äi o left him as he was. 
On the next (third) day. He asked him (as before), “ What do you expect, O 
Thumamah? “ He said, “ I have ( thé Same answers) as I have told you. If you are 
kind to me, you will be kind to one who is grateful. But, if you kill me, you will kill 
one with blood on him. If you wish to have property, you may ask and will be 
given what you ask.” 
Allah's Messenger pi~ jads äi lo'said, “Set Thumamah free.” He went away (on being 
released without saying anything) to the palm trees near the mosque (Masjid 
Nabawi). There he had a bath and came back to the mosque and testified: 
dges lites NAA i 
“(I bear witness that there is no god but Allah. And, I bear witness that Muhammad 
is His slave and His Messenger).” 
(Then he said: ) “O Muhammad, I say by Allah. That there was no face on the 
surface of the earth more the surface of the earth more despised to me than yours. 
But, now your face is the dearest of all to me (in all the world) . By Allah, no 
religion was more despised to me than yours, but now your religion is the dearest to 
me of all (religion). By Allah, no town was more despised to me than yours, but 
now yours town is the dearest of all to me.” 
(Then he said: ) “ Your horsemen had seize me while I intended to perform umrah. 
So what do you say?” 
Allah’s Messenger plu jaca» gave him glad tidings (that all his sins were forgiven). 
Then he instructed him to perform Umrah. 
When he reached Makkah, someone said to him, “ You have become irreligious. ” 
He said, “No. But ,I have embraced Islam at the hands of Allah’s Messenger aJe äi o 
ey And, by Allah, not one grain of wheat will come to you from Yamamah unless 
Allah’s Messenger 1 sled) o permits me to release it.”! 
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3965. Sayyiduna Jubayr ibn Mut'im narrated that the Prophet pl- jals ài o said about 
the prisoners (of war) taken at Badr, “ If Muslim ibn Adi was alive and had 


interceded with me concerning these dirty prisoners, I would have released them 
for his sake.”2 


COMMENTARY: Jubayr was one of the prisoners taken at badr. He heard this hadith from 
the Prophet plu sate ait as a disbeliever but narrated it as a Muslim asd»). 


1 Bukhari #4372, Muslim # 59. 1764, Abu Dawud # 2679. 
2 Bukhari #3139, Abu Dawud # 2689, Musnad Ahmad A-80. 
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His father, Mut’im ibn Adi 44.2, was the grandson of Nawfal ibn Abu Munaf. So he was 
a near relative of the Prophet ph-j4te à so grandfather. Mut'im had shown a favour to the 
Prophet ploy ate di do by giving him protection when he had returned from Ta’if after 
preaching there and the infidels of Makkah intended Persecute him. 

Therefore, the Prophet pl.y «le 4) „Lo spoke those words to Jubayr. Thereby, he intended to 
win over his heart and get him inclined to Islam. 


' PERSECUTORS WERE LET OFF 
s b 4 d z o 23 s PN 
Jes be shag ols a Jos all 545 JE lalea AS af bs M Gals Ch uslbes crew 


C45 3h SEE Eds 58 EG yleis sias ai A de oS 858 13838 Gods p29 
é ” ” Gs 2 z b 42289 Zeott a 

(oheeolss) ASK GBS gE Sais aE laai EAP ACARS EGES] 

3966. Sayyiduna Anas «sà v»; narrated that (in the year of Hudaybiyah) eighty men 

of Makkah heavily armed came down from the mountain of tanim against Allah’s 

Messenger pjate à o hoping to trap them suddenly. But, without fighting he took 

them captive disgraced and helpless then he let them go alive. 

According to another version: He set them free. Allah, The Exalted, revealed: 


C C ETAT 
{And He is the one who restrained their hands from you and your hands from them 
in the valley of Makkah after He had let you prevail over them} (48: 24)! 


THE PROPHET’S ¢l-54,1¢4,.0 ADDRESS TO THE IDOLATERS SLAIN AT BADR 
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3967. Sayyiduna Qatadah «sà v»; said that Anas ibn Maalik «säi»; narrated to them 


Muslim# 133. 1802, Tirmidhi # 3264, Abu Dawud # 2688, Musnad Ahmad 3. 124. 
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on the authority of Abu Talhah «sä», that on the day of Badr, Allah's Prophet J» 
elj ade à gave instructions that twenty-four chiefs of the Quraysh (infidels of 
Makkah) should be thrown into one of the wells of Badr that was filthy and spread 
filth. When he vanquished an enemy (it was his practice that) he stayed three nights 
on the battlefield. So when the three days were over (or it was the third day), he 
asked for his riding-beast saddled. It was done. Then he went, followed by his 
Sahabah (Prophet’s Companions) p¢* ùi s»; till he stood at the opening of the well. 
Here, he began to call them by their names and the names of their fathers, asking, 
“O so-and-so son of so-and-so and O so-and-so son of so-and-so, does it please you 
that you had (perhaps) obeyed Allah and His Messenger? Certainly we have found 
what our lord had promised us (and falsehood has perished) Did you find to be true 
what your Lord had promised you? ” ( Sayyiduna) Umar «+ # ,», submitted, “ O 
Messenger of Allah. Do you address bodies that have no souls? “The Prophet ài 
qlwyate said, “By Him in whose hand is Muhammad’s soul you people do not hear 
what I say better than they do.” 
According to another version: “ You do not hear better than they do, but (while you 
can respond ), they do not respond.” 
Bukhari: also has that Qatadah «+4», said that Allah revided them to make them 
hear what he said so that they may feel humiliated, grieved and sense the 
punishment and regret (in this world).! 

COMMENTARY: Shaykh Abdul Haq Muhaddith Dahlawi and others have cited this 

hadith to prove that the dead can hear Mast Hanafi scholars deny this possibility. See 

books of figh (Islamic jurisprudence) on this subject like Fath ul- Qadeer. 
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3968. (Sayyiduna) Marwan «s à s»; and Miswar ibn Makhramah «+ 4,2, narrated 
that a deputation of Hawazin Muslims (after they had embraced Islam) came to 

` Allah's Messenger plj adle ñ Je and requested him to return to them their 
properties and their captives. He stood up and said, “Choose one of the two: 


1 Bukhari# 3976, Muslim # 78 78. 2875, Musnad Ahmad 3. 145, See also the life of Prophet 
Muhammad ¢l ated Je (Ibn Kathit’s Search) p. 318F (DARUL Ishaat, Karachi) . 
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either the captives or the property.” They said, “We choose our captives.” So, 
Allah’s Messenger l~ jale ài Lo stood up (and delivered this sermon to the Sahabah 
(Prophet’s Companions) ¢¢ 4.2) ) and praised Allah and glorified Him as is His 
due and said ” To proceed ! These (people of Hawazin) your brothers have come 
after repenting (from disbelief and Polytheism). I deem it proper to return their 
captives to them. So those of you who are prepared to release the captive may do 
so. But those who decide to keep them whom they have till I give them some of 
the next booty that Allah grants us may do so.” The people submitted, “We are 
willing to do that, O Messenger of Allah (to release the captives).” He said, “ We 
cannot make out in this gathering which not. So all of you return (to your homes 
and consult your leaders). Then your leaders (or chiefs) may inform us about your 
decision. “So, they went back and their leaders spoke to them. Then they came 
again to Allah’s Messenger pljas ù o and informed him that they had agreed (to 
release the captives) and had given the permission.! 
COMMENTARY: To the southeast of Makkah along the road that leads towards ta’if there 
is a large ground surrounded by a small mountain. Beyond it is a small village. It is said 
that the Hawazin lived near the spacious ground. It is have that after the conquest of 
Makkah the battle of hunayn or Hawazin was fought. 
The Muslims got a very large booty in this battle and they captured very many women and 
children. They were given to the Sahabah (Prophet’s Companions) «=¢# 4! s», since the 
property and captives belonged to the sahabah. The Prophet lua ai! de asked for their 
permission to return to the Hawazin Muslims their families. 
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3959. Sayyiduna Imran ibn Husayn «s à ç») narrated that the Thaqif were allies of 
Banu Uqayl. So when the Thagif captured two men from the companions of Allah’ 
Messenger pl- jade ài Lo, took a man of Banu Uqayl as captives. They bound him and 
threw him on the lava plain. Allah’s Messenger came that way and he called him, 
“O Muhammad, O Muhammad! Why have I been seized?” He said , “In retaliation 
for the crime of your allies the Thaqif.” He left him (as he was) and went ahead, but 
he called again. “O Muhammad, O Muhammad! Allah’s Messenger pl- jade či o had 
mercy on him and came to him again and asked, “ What is it?” He said, “I am a 
Muslim.” He said, ” If you had said so when you were master of your own affairs, 





! Bukhari # 3207, Abu dawud # 2693, Musnad Ahmad 4-327 
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you would have succeeded thoroughly (in both the worlds). 

The narrator added;. Then, Allah’s Messenger ¢~41¢4) Jo ransomed him for the two 

men whom the Thaqif had captured. 
COMMENTARY: Thagif was a famous tribe of the Arabs. It was a brick of the Banu 
Hawazin and lived in Ta’if. Banu Uqay! was a tribe allied to them. During the jahiliyah 
(ignorance period), tribes used to form alliances to cooperate with one another in dealing 
with others. Friends of one were friends of the other and so the enemies. When Islam was 
preached, only lawful covenants were allowed and unlawful promise done away with. 
Only the oath to Islam was enough. 
Hurrah or the lava plain was a black, pebbled plain in the surroundings of Madinah in the 
mountainous area. 
The Prophet piss ale à le was very kind to the men who claimed to be a Muslim. A 
stranger’s such claim may only be accepted if it is corroborated by evidence. This man 
could have meant to have accepted Islam at that time But, the Prophet plu yateat de did not 
accept his claim and let him go to enemy territory. 


SECTION II ct jadi 
RELEASE OF PROPHET'S — SON-IN LAW AS PRISONER AT BADR 
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3970. Sayyidah Ayshah s ð „+; narrated that (when Allah gave victory to the 
Prophet y11¢1 lo at Badr over the infidels some of whom where Killed and some 
brought to Madinah as prisoners for whom the Prophet pl- jaje à Lo received ransom 
to release them,) the MahKans sent ransom to have their prisoners back. (Sayyidah) 
Zaynab es  ,», (daughter of the Prophet, 4 à Le also sent some property to 
ransom (her husband) Abu Aas that included her necklace which belonged to 
(Sayyidah) Khadijah sà +; and she had presented it to her on her marriage with 
Abu Aas. When Allah’s Messenger pljas Ši io saw it, he was moved emotionally 
(and felt sympathy for his daughter’s loneliness and remembered the company of 
his wife Khadijah ged oo, ) who used to wear it). He said (to his Sahabahysa,.2). “If 
you think it reasonable that you should release her prisoner for her and return to 
her all that belongs to her (that she has sent for his release)...” They submitted, 
“Yes”. (He was set free). The Prophetel.y «1c à o took his promise that he would 
allow Zaynab să >) a free, unhindered passage to come to him (to Madinah). He 


1 Muslim # 8. 1641, Abu Dawud # 3316, Musnad Ahmad 4. 430. 
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sent Zayd ibn Harithah «+ 4.2) and a man of the ansars (supporters) (to Makkah) 
with instructions to wait in the valley of Yajij (near Tamim) for Zaynabys «>, to 
come then they were to bring her back (to Madinah).! 


COMMENTARY: Sayyidah Zaynab sàs»; was the eldest daughter of the Prophet ateài ho 
wy. Abu Aas was her husband and his Son-in-law. He was the son of Rabi, the grandson of 
Abdul Uzza ibn Abd shams ibn Abd Manaf. He was a nephew of the mother of the 
believers, Sayyidah Khadij ahig:eait, 2». 

She was the Prophet's pl- jale ài slo first wife. All his children, apart from Ibrahim Adi) >), WeTe 
born to her. Ibrahima+ai,2 died in infancy and his Mother was Sayyidah Mariyah Qubtiyah. | 
Sayyidah Zaynab %sàl 2; was married to an infidel, Abu Aas, because at that time it was- 
allowed to a Muslim woman to marry a disbelieving man. The Prophet plu led Lo sent two ` 
men to bring her to him from Makkah, but they were not her mahram. This was an 
exceptional case because she was the Prophet's el- jats äi „Lo daughter and no suspicion may 
be attached to a stranger accompanying her. Of course, it is not allowed otherwise for a 
non-mahram to travel with a woman. 

` The valley Yajij is about eight miles away from Makkah. It is alsp spelt Najij. Earlier copies 
of Mishkat have it as Najij. 

Sayyidah Zaynab 4s å») returned to Madinah, but Abu, Aas remained in Makkah as a 
disbeliever. However, he was scheduled to travel to Syria? with a trade caravan. The 
Muslims of Madinah learnt of it and decided to intercept him when he passed through the 
limits of Madinah and confiscate his property. Sayyidah Zaynabęså s»; learnt of it and she 
was upset, She met Allah’s Messenger plu jale à o and asked, “Is not a commitment of any 
Muslim reliable?. It a Muslim offers protection to a disbeliever, will all Muslims be bound 
to honour that?”. He confirmed to her that a Muslim’s promise was reliable. She said, “O 
Messenger of Allah, be witness that I give protection to Abu Aas”. So, the Sahabah 
(Prophet’s Companions) ¢¢såi 2) withdrew their plan to intercept him. However, they did 
go to the thorough face of Madinah where Abu Aas was expected to arrive withoùt 
carrying any arms or weapons. They met him and said to him, “Abu Aas, you are a noble, 
respected man of the Quraysh and an influential Man. You are the cousin of the Messenger 
eljas àl slo of Islam. (on this basis, nothing is better for you than that) you must become a 
Muslim.(You will retain all this, your property with you. 

Abu Aas, said, “Your saying (that it I become a Muslim then because of it my property will 
be safe with one) is very unreasonable. I seek refuge from such thought that I should ‘soil 
my Islam with the (impurity of) property. He returned to Makkah and handed over 
everyone his trust. Then, he invited ‘them to assemble and askéd them, “O people of 
Makkah, have you received your properties?”. They confirmed, “Yes, we have got our 
belongings.” Then, Abu Aas declared before them, “I call upon you to be witnesses that I 
have embraced Iflam “And he recited. 


1 
2) 
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1 Abu Dawud # 2692, Musnad Ahmad 6-276. 
2 It was.not the same area as today. Its limits have been changing with time. So it is also referred to 
with its Arabic name Shaam to distinguish from present Syria. (Mujam ul Buldan) 
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(I bear witness that no one is worthy of worship but Allah and I bear witness that 

Muhammad is Allah’s Messenger pl- jade äi Lo. 
After that, Abu Aas «så»; left (in Makkah) his house, properties, friends relatives, etc. - 
everything and set out to emigrate to Madinah. There, he met Allah’s Messenger ade ii le 
ey who welcomed him out of love and re-united Sayyidah Zaynab sä 2; with him. 
Opinions different whether the Prophet pl+yale aide re-married Abu Aas «¢ 41.2, whei he 
arrived in Madinah with Zaynab «sà»; or let their previous marriage continue. 
The Prophet pi~ jateài o had a deep relationship with Abu Aas, particularly after he became 
a Muslim. He loved him much and was very pleased with him. 
He was martyned in the Battle of Yamamah in the days of Abu Bakr asa,» ).1 

THE DISBELIEVING PRISONERS AT BADR WHO WERE KILLED 
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3971. Sayyidah Ayshah nsä s», narrated that when Allah's Messenger p! sade à do had 


taken prisoners at badr he killed Uqbah ibn Abu Mu’ayt and Nadr ibn Harith. But, he 
showed favour (mamnun) Abu Azzah Jumahi (whom he released without ransom).? 


COMMENTARY: The ruler of the times is authorized to kill the non-Muslim prisoners in 
his custody who do not accept Islam. Or he may enslave them. Or, he may set them free 
because of protection granted to them by any Muslim. However it is not allowed to 
release them without ransom as favour (which is known as Mamnun), because this 
permission is abrogated. 
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3972. Sayyiduna Ibn Mas'ud «sà +»; narrated that when Allah's Messenger aJe à gho 


ey decided to kill Uqbah ibn Abu Mu’ayt, he asked, “who (will be responsible) for 
the children?” He said, “Hell-fire!”? 


COMMENTARY: The Prophet's py ate à J» words meant that the children would be 
ruined because no one would look after them. The fire, of course, 1s not known to care for 


anyone. Its characteristic is to destroy 
Or, the Prophet ply ade ato may have meant to tell him, “Think of yourself. Well is your 


abode. Do not worry about the children. Allah is their Guardian. He will raise them.” 


CHOICE GIVEN ABOUT PRISONERS AT BADR 
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1 See Ma'ariful Hadith {Mawlana Manzoor Numani) English translation pp515f: Sayyidah Zaynab 
aeăi 2) the Prophet's elu sated Lo eldest daughter. Dar-ul-Isha'at Karachi. 

2 Sharh ur Junnah # 2711. 

3 Abu Dawud # 2686. 
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3973. Sayyiduna Ali «+ 4.2, narrated that Allah’s Messenger pljas àl o said that 
Jibril AJ ae had descended to him and said to him, “Give choice to your 
companions about the prisoners at Badr. They may kill them, or take ransom for 
them (and let them go) on condition that as many of theni (the Sahabah (Prophet's 
Companions) «¢+4!,,»)) would be killed the next year.” (Their number was seventy.) 
They affirmed, “We shall take ransom and agree to have (a like number, seventy of) 
us killed (next year).”1 


COMMENTARY: Seventy of the infidels were killed in the Battle of Badr. And, seventy 
were taken prisoners and brought to Madinah. The Prophet pluy ale ai do consulted his 
Sahabah (Prophet’s Companions) ¢¢#4\,.2) on what should be done to them. Abu Bakr ùi») 
as suggested that they should be set free. Most possibly Allah may enable them to repent 
and embrace Islam. He said, “whatever ransom you receive might be spent on your friends 
to help them out in their worldly and religious needs.” 
However, Umar «sä >», said, “Sever their necks because they are chiefs of the infidels. As 
for some monetary help, Allah has made you independent of that.” 

The Prophet plu jedi Lo gave choice to the Sahabah (Prophet’s Companions) »¢*ai,-2) on the 
condition placed by Jibril’s pAJtaJe message that if they opted for ransom then as many of 
them would be killed the next year. In spite of the stipulation, the Sahabah (Prophet's 
Companions) »¢*4!,.2, chose to get the ransom. Hence, the next year in the battle of Uhud, 
the Muslims faced defeat on one occasion. They released that the Prophet el- jase ài o had 
told them of that in the previous year. The Muslims lost seventy precious lives. These 
seventy martyrs included Hamzah ibn Abdul Muttalib and Mus'ab ibn Umayr «s à s»; the 
glorious Sahabah. 

After the upset of the battle, Umar asà s»; came to the Prophet pl» yaleai ve and saw him and 
Abu Bakr «sòt 2; weeping. He asked them, “Why do you weep? Tell me so that I may weep 
too.” The Prophet lw yale aie said, “I may weep over your companion who had opted to 
get the ransom. “ He pointed to a tree (standing near to him) and said, “I have been show 
their punishment from closer than this tree.” According to a version he said “If they were 
punished then no one, apart from Umar and sa’d ibn Mu’adh, would have been spared.” 
(sa’d as a») too, had concurred with Umar «s as ad 3 that the prisoners should not be 
ransomed but should be killed.) 

Anyway, the reasoning of the other Sahabah (Propheť s Companions) »¢ 4! .2) was that if 
the prisoners were spared (against ransom), they might become Muslims some time later. 
Moreover, they themselves hoped to attain martyrdom next year. They also had sympathy 
for the families of the prisoners! So they suggested that the prisoners should not be killed. 


A QUESTION ARISES: If the Muslims were given choice between two things and they 
chose one of the two, then why were they punished (for choosing one of them)? Clearly, 


1 Tirmidhi # 1567. 


784 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


the punishment is against the option. | 
The answer is that it really was a test and trial for them. The test was to examine them 
whether they chose that which is dear to Allah or what was dear to their hearts. Therefore, 
they did not succeed who chose what was dear to their hearts and so were punished. 
Allamah toor Pushti, however, regards this hadith (giving choice) as far fetched because it 
seemingly contradicts what is understood from the Quran. Besides, Tirmidhi has termed 
this tradition as gharib. But, it is not blameworthy to uphold some thing through a gharib 
(strange) hadith because sometimes it also is Sahih (accurate). 


i 5 EXAMINING THE PRISONERS 
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3974. Sayyiduna Atiya Qurazi «sä 2) said, : I was among the captives of Qurayzah 
we were presented to the Prophet p1- jats ài Lo. The Sahabah (Prophet's Companions) 
«46 4) 2») examined us. Those of us who had begun to grow hair (on their private 
parts) were slain and those who had not (grown hair) were spared (because they 
were counted among children and non-fighters). They undressed me to examine my 
georital organs and found that hair had not grown on my pubes so they cast me 
among the captives.”1 


COMMENTARY: Allamah Toor Pushti said that it was necessary to examine them for 
growth of hair to know if they had attained puberty, otherwise they would not have 
disclosed the truth. 


SLAVES WHO BECAME MUSLIMS WERE NOT RETURNED TO DISBELIEVING 
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3975. Sayyiduna Ali «+4.» narrated that some slaves came to Allah’s Messenger lv 
gin yale! on the day of Hudaybiyah before the peace treaty was signed. Their masters 


wrote to hira. “O Muhammad ! By Allah, they have not come to you through a 
longing for your religion. They have only gone away (from us) to flee from 


1 Tirmidhi # 1584, Abu Dawud # 4404, Ibn Majah # 2541, Nasa'I # 4984, Musnad Ahmad 4. 383, 
Darimi # 2464. 
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slavery.” Some people (of the Sahabah (Prophet’s Companions) p¢s 4 s>) ) 
submitted, they have spoken the truth, O Messenger of Allah! Send them back to 
them.” (On that) Allah’s Messenger i) «Je àl o got angry and said , “ I do not 
suppose that you will desist, O company of the Quraysh (!) till Allah sends over you 
one who cuts off your necks for this (suggestion that these Muslims should be sent 
back to enemy territory).” He declined to send them back. He said, “They are 
Allah’s Freemen.! 


COMMENTARY: The Prophet pljas ài Le was displeased because the Sahabah g gave their 
personal opinions on an issue that is decided by Shariah and seemed to have given 
testimony in favour of the masters of the slaves. The rule of Shariah is that the slaves 
became innocent and free on coming out of enemy land embracing Islam. 


SECTION III sah jadi 
INDISCRETION ON THE PART OF KHALID IBN WALID «eit,.>, 
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3976. Sayyiduna Ibn Umar «+ 4.2) said, “The Prophet »l-yaJe 4 lo sent Khalid ibn 
` Walid as äi s2) to Banu Jadhimah. He invited them to accept Islam. They could not 
express themselves well ( being frightened) and say, “ We have believed ” but 
began to say ‘sabana, sabana!’ (we have forsaken our religion , we have forsaken 
our religion) So, Khalid began to kill them and to take prisoners. He handed a 
prisoner to each of us . Then, one day, Khalid ordered everyone of us to kill his 
prisoner. But, I said ‘by Allah, I shall not kill my prisoner nor will anyone of my 
companions kill his prisoner, till we come to the Prophet ol, 4,J¢ a lo (and get his 
command).’ So (when we came to him) we mentioned this case to him. He raised 
both his hands and exclaimed twice. “O Allah, I declare that I am absolved before 
you of what Khalid has done.”2 


COMMENTARY: Khattabi said that the Prophet el- jale àl to absolved himself of Kahlid’s 
indiscretion because Khalid did not consider carefully what those people meant by sabana. 
It does also imply that they had accepted Islam and changed over to it. Khalid was only 
considered with a clear declaration of Islam by Aslamna. So he took a rash, strong action. 


1 Abu Dawud # 2700. 
2 Bukhari #7189, Musnad Ahmad 2. 151. 
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CHAPTER - VII 
PROTECTION glad lool; 
SECTION I JMijadi 
PROTECTION EXTENDED BY UMM HANI 
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3977. Sayyidah Umm Hani sä +; (daughter of Abu Talib narrated that in the year 
of the conquest she went to Allah’s Messenger plus 4c di lo, He was having a bath 
and (Sayyidah) Fatimah y+ 4 .», his daughter, had screened him with a garment. 
She offered her salaam (the greetings) and he asked “who is it ? ” She identified 
herself,” I am Umm Hani bint Abu Talib”. He said, “Welcome, Umm Hani”. Then, 
after he had had his bath, he stood to offer eight raka’at salah (prayer) wrapped ina 
garment. When, he had finished, she submitted, “O Messenger of Allah, my 
mother’s , son, Ali, has declared that he would kill a man whom I have given 
protection, so-and-so, son of Hubayrah.”Allah’s Messenger plate it Jo said , “We 
have given protection to him whom you have given protection , OQ Umm Hani.” 
(She said that) it was in the forenoon. 
According to another version (in Tirmidhi), she said, “I have give protection to two 
men who are relatives of my husband.” So, Allah's Messenger plejade ài o said, “We 
have given protection to whom you have given protection,”? 


COMMENTARY: The name of Umm Hani was Faakhtah «să +, but some say Aatikah. She 
was Abu Talib’s daughter and real sister of Sayyiduna Alissùi s», 

Hubayrah was her husband. When she embraced Islam in the year of the Conquest of 
Makkah, he did not accept Islam, so they separated. She had given protection to a son of 
her husband, Hubayrah, perhaps from another of his wives. 

Sayyiduna Ali as & „2; had not approved her action, but the Prophet glyaJe à Lo accepted 
the protection she had extended. 

It is stated in the version of Tirmidhi that the Prophet p- jats àl Lo had his bath in the house 
of Umm Hani să»; but the version of Bukhari and Muslim mean ‘his own house; or ‘the 





1 Bukhari # 3171, Muslim # 82-336, Abu Dawud # 1290, Darimi # 1453, Mnwatla Maalik # 28 
2 Tirmidhi # 1585 
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house of Sayyidah Fatimahų:sài gy. 
SECTION II spill al 
PROTECTION OFFERED BY A WOMAN IS RELIABLE 
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3978. Sayyiduna Abu Hurayrah «s à „2; narrated that the Prophet elja ài sho said ., 
“A woman has a right to get from the Muslims protection for someone.! 


COMMENTARY: If a Muslim woman extends protection to a disbeliever or a group of 
disbelievers then it is the responsibility of all muslims to honour her commitment. They 
must not violate the protection given by her. 


WARNING TO ONE WHO DISHONORS THE PROTECTION EXTENDED BY HIM 
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3979. Sayyiduna Amr in Hamigq «+4,» said that he heard Allah’s Messenger 4cdi_lo 
wv, say, “If anyone grants protection to someone for his life but after that Kills him, 
then, on the day of resurrection, he will be handed over a banner of treachery.” 


COMMENTARY: The banner of treachery implies disgrace before the multitude in the 
place of gathering. Other ahadith say that he will be given a sign whereby all people will 
recognize him as one who betrayed his trust. 


BE FAITHFUL TO YOUR COVENANT 
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3980. Sayyiduna Sulaym ibn Aamir «¢4,2, narrated that a covenant existed between 
Sayyiduna Muawiyah «+...» and the Romans(Byzantines). He went towards their 


country with intent to attack them when the covenant ended, promptly. A man 
came sinfully on a horse - Arabian or Turkish - calling out, “Allhu Akbar, Allahu 
Akbar (Allah is the Greatest)! Faithfulness, not treachery!” They saw that he was 


1 Tirmidhi # 1579(1585). 
2 Sharh us-Sunnah (Prophet's gx soles le practice) #2688, Musnad Ahmad 5-223. 
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Amr ibn Abasah «sà», Sayyiduna Muawiyah «săi s») asked him about that (how 

was it treachery?) and he said, I had heard Allah’s Messenger giy41¢ a le say, ‘If 

anyone has a covenant with a people, then it is not lawful for him to make it soft or 

strong (meaning, to break it or alter it) till it expires, Or, he should throw it towards 

them that they might know that it is rescinded.” Then, Sayyiduna Muawiyah ùi»; 

ae turned back.! 
COMMENTARY: Making a covenant soft or strong means that the objective of the 
covenant must not be foiled at all of course, otherwise it is commendable to strengthen a 
covenant in the eyes of Shariah. (It was a manouvere on Mu’awiyad’s ««,.2, part within 
the validity of the treaty that was tantamount to treachery.) 
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3981. Sayyiduna Abu Rafi «så >, said, “The Quraysh sent me (as their envoy when 
the treaty of Hudaybiyah was being concluded) to Allah’s Messenger pl- jade ài o, 
When I saw Allah’s Messenger pl) ate ài Jo , Islam made home in my heart 
(voluntarily), so I submitted, ‘O Messenger , of Allah, by Allah, I shall not go back 
to them, ever.’ He said, I neither break a covenant, not detain envoys. So, go back 
now and if you have the same thing in your heart as you have now, come back.’ 
Hence, I returned and later came to the Prophet ¢l- jide ài Le and embraced Islam.” 


COMMENTARY: The Prophet ¢yaJeai_ Jo advised Abu Rafi «+4i_,», to fulfil his responsibility 
first. Then he could return as an Apana individual and declare his Islam. 
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3982. Sayyiduna Nu'aym ibn Mas'ud «să >»; reported that Allah's Messenger «sái»; 
said to two men who had come from Musaylamah, “By Allah, if it were not killed, I 
would sever your necks.”3 


COMMENTARY: Musaylamah had laid claim to Prophethood in the time of the Prophet 
emy ade ait Jue. So he was called Musaylamah Kadhdhab (liar). He had sent Abdullah ibn 
Nawwahah and Ibn Uthal to the Prophet pl-yale.ai Le as his envoys who had testified before 


1 Tirmishi # 1580 (1586) Abu Dawud # 2759, Musad Ahmad # 13012. 
2 Abu Dawud #2758, Musnad Ahmad 6-8. 
3 Musnad Ahmad 3-487, Abu Dawud # 2761. 
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him that Masaylamah was Allah’s Messenger. Therefore, he spoke to them as in the hadith. 


COVENANTS OF JAHILIYAH (IGNORANCE PERIOD) HAD TO BE HONOURED IF 
THEY DID NOT CONTRAVENE THE SHARTAH (DIVINE LAW) 
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3983. Sayyiduna Amir ibn Shu’ayb 44>, reported from his father from his grand 
father that Allah’s Messenger p44, said while delivering a sermon, “Fulfil the 
oath of jahiliyah (ignorance period), for it (meaning, Islam) does not but give it (the 
oath) more strength. But, do not enter into new covenants in Islam”. . 


COMMENTARY: Only those oaths undertaken in pre-Islamic period ought to be honoured 
as are not contrary to Islamic teachings and beliefs, and as do not damage religion, for 
Allah says’. 


(P AEL -is ANI E A e I E55 
{Cooperate with each other in virtue and piety and cooperate not in sin and 
transgression} (5: 2). 
In short, Islam forbids that such covenants shduld be honoured as cause mischief and 
bloodshed. The Prophet pl- jade äi o had said (Y $5) (There is no half in Islam).As for 
oaths and covenants that call for helping the needy and poor, being kind to relatives, and 
such like pious work, Islam upholds them and makes them stronger, as the Prophet asleai_Le 


ely said, | 
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However, Islam does not approve of new covenents. Mutual help and cooperation is wajib 
(obligatory) in Islam inherently and that is enough. 
Teebi said that this prohibition could imply a prohibition of oaths by themselves. But Mulla 
Ali Qari sia») prefers the second implication (which Teebi 44>, too has mentioned) and 
even Mazhar says so. It also explains the hadith under discussion. It says: If you had taken 
an oath in the jahiliyah (ignorance period) (before becoming a Muslim) that you will help 
each other then (as Muslims) you must fulfil your oaths and help each other, provided he 
who is helped pursues the right course. But, such alliances should not be promoted in 
Islam as make you heirs of each other; (It was done in pre-Islamic days that any two people 
could declare on oath that the one serving the other would be his heir.) 
The hadith of Sayyiduna Ali on ‘lives of all Muslims being Faar is as # 3475 previously 
(under Retaliation). 


1 Tirmidhi # 1591, Musnad Ahmad # 6761, Muslim # 202-2530., 
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SECTION III | bgt jadi 
ENVOYS AND MESSENGERS MUST NOT BE KiLLED 
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3984, Sayyiduna Ibn Masud «+ 4 ,>, narrated that Ibn Nawwahah and Ibn Uthal 
came to the Prophet pljas à J». as enjoys of Musaylamah (the false claimant to 
prophethood). He asked the two of them, “Do you bear witness that I am Allah’s 
Messenger?. But, they said “No! We testify that Musaylamah is Allah’s Messenger.” 
So, the Prophet œt»; ale it Jo said, “I have believed in Allah and His Messenger.. 
And, if it was my practice to Kill envoys and messengers. I would have surely 
killed both of you.” 
Abdullah (ibn Masud) «s à»; said, “The sunnah (Prophet's pl- jaa practice) 
came into force that envoys and messengers should not be Killed.” (This, even if 
they commit a great wrong.) 


COMMENTARY: These envoys clearly rejected the Prophet's pl- jate ài Loprophethood and 
messenger ship. They rather declared Musaylamah as a Messenger and prophet of Allah. 

In his answer declaring his belief in Allah and in his Messenger ship, the Prophet aleai lo 
ely demonstrated his resolve to seek the truth and his attribute of compassion and courage. 
He indicated that those false people would suffer Divine punishment. He also declared 
through his words that Musaylamah was false and had lied in claiming prophethood. 
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CHAPTER - VIII 


DIVISION OF SPOILS & BEING aJ áj l; id sia Vaud 295 
TREACHEROUS IN THIS REGARD Si jadi | 
SECTION I 


SPOILS ARE LAWFUL FOR MUSLIMS 
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3985. Sayyiduna Abu Hurayrahas «2, narrated that Allah’s Messenger pL jate àl Lo, 


“The spoils were not lawful to anyone before us. Allah looked on our weakness and 
helplessness and made them lawful for us.! 


COMMENTARY: Teebi aia, says his hadith is actually a conclusion of hadith # 4033. The. 
whole is not mentioned here. Why it begins with Arabic “(So,) spoils were not lawful.” 


SPOILS BELONG TO HIM WHO SLAYS THE INFIDEL IN BATTLE 
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3986. Sayyiduna Abu Qatadah «sà s»; narrated: We set out with Allah’s Messenger 
ely ade ài lo in the.year of Hunayn (after the conquest of Makkah). When we 
Muslims faced the infidels, the Muslims seemed (outwardly) to suffer a reverse. I 
saw that an idolater had overpowered a Muslim, so I struck the idolater with my 
sword from behind on his shoulder-blade and cut his chain armour. Now, he turned 
to me and squeezed me with such force that I was dying, but he died and his grip 
over me gave way. Then I met Umar ibn Khattab «+ 4.6, and asked him “What is 


1 Bukhari # 3124, Muslim # 32-1747, Musnad Ahmad 2-317. 
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wrong with the people?” (They are fleeing.) He said, “It is Allah’s decree. Then the 
‘Muslims (regrouped and ) returned. The Prophet el~ jade ăi v sat down and said, “If 
anyone Kills an infidel and has a witness to it, even one witness, then he will get 
his spoils.” I thought to myself, “Who will testify for me ?” and sat down. Again, 
the Prophet pl- jais à 4o said the same and I stood up. He asked, “What is it with you 
Abu Qatadah ?” I told him (that I had Killed an idolater). A man said, “He speaks 
the truth. I have his spoils , Make him agreeable to exchange that for something 
else. Or get us to settle willingly.” Abu Bakr «sà», said “By Allah, let him not do 
so. A brave warrior of Allah does not fight for Allah and His Messenger only to 
surrender his spoils to you.” The Prophet pjate à o said, “Abu Bakr is right. Five 
the idolater’s belongings to Abu Qatadah.” So, he gave me all the belongings of the 
idojater. I bought (against that) a garden situated among the Banu Salimah. This 
was the first property that I collected after accepting Islam.! 


COMMENTARY: In this battle, the enemy appeared initially to be getting the upper hand 
‘and Muslims deserted the battlefield for some time. But, the Prophet p= jade aide stood his 
ground on a mule held by Abbas ibn Muttalib «« 4.2; While the Muslims were in utter 
disorder, the Prophet el-yatedi_lo not only faced the enemy bravely but also decided to step 
forward to fight the enemy. He kept saying: 


CHES ve FF SAS Y LI UF 
I am the Prophet, no lies. Iam the son of Abdul Muttalib. 


These two men held the Prophet ploy ate ait le back. Then Allah caused the Muslims to be 


patient. They attacked the enemy and uprooted them completely to triumph in the battle. 
DISTRIBUTION OF SPOILS 
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-$987. Sayyiduna Ibn Umar «s à s») said that Allah's Messenger ply Je ai (Lo 


apportioned (fram the spoils) three shares for a warrior and his korse: one being for 
him and two for his horse.? 


COMMENTARY: Most of the ulama (Scholars) go by this hadith but some of them give 
two portions to a warrior with horse. Imam Abu Hanifah «sä s», also goes by it (2 portions) 
because a hadith # 4006 in Section II, discloses that the Prophet elo.yateai o obšerved such 
distribution. The same thing is known from Sayyiduna Ali «s à 2; and Abu Musa «sàs»; 
and Abu Musa «¢4i,,», Ashary, and the Hidayah attributes this ruling to Ibn Abbas «+i», 
and to Ibn Umar «săi s»; whose second tradition is given preference to this one.. 

SLAVES & WOMEN HAVE NO SHARE IN SPOILS 


oiii s di ot dies ule ot Sb yet ES JU Sh GSES Cr) 





1 Bukhari # 4321, <islim # 47-1751, Tirmidhi # 1562, Abu Dawid # 2117. 
_ 2 Bukhari # 2863. Muslim # 57-1762, Tirmidhi # 1554, Abuy Dawud # 2733 Ibn Majah # 2854, Dawud 
# 2472, Musnad Ahmed 2-41. 
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3988. Sayyiduna Yazid ibn Hurmuz reported that Najdah Hururi wrote to 
(Sayyiduna) ibn Abbas «sä», asking him, “ If a slave and a women are present at 
the distribution of the spoils, may they be given a share? “ He instructed Yazaid to 
wrote on his behalf to Najdah, “No share is specified for them but some amount 
may be given to them (on the moment).” 
According to another version . Ibn Abbas «+ 4!,.2, wrote to him, “You have written 
asking me whether Allah’s Messenger pl- jale ài o took women along to battles and 
did he give them a share (of the spoils). Yes, he did take them along for jihad 
(crusade) to tend to the sick (and the wounded). They were given something from 
the spoils but he fixed no share for them.”! 


COMMENTARY: Najdah was the chief of the Khawarij, the opponents of Ali «s å 23. 
Haruri is from Harura, a village near Kufah. The first meeting of the Khawarij is reported 
to have been held here. 

Most Ulama (Scholars), including and Hanafis, agree that women, children and slaves may 
be given a small, unspecified (token) portion. The Hadiyah says that if a slave fight in the 
battle then he is given something and a women if she has attended to the sick and wounded. 


SOME WARRIORS MAY BE GIVEN MORE THAN THEIR SHARES 
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1 Muslim # 139-1812, Abu Dawud # 2727. 
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3989. Sayyiduna Salmah ibn Akwa «+4!,,») narrated: (after the peace agreement at 
Hudaybiyah), Allah’s Messenger »l-) «Je ai io sent his riding-beasts ahead with 
Rabah, who was his slave. I travelled with him. (We spent the night on the way.) In 
the morning. Abdur Rahman Fazari (a sworn enemy of the Muslims) raided ( and 
took away) the riding beasts of Allah's Messenger pljas å Jo. I climbed a hillock 
and called; out thrice facing Madinah ‘ Ya Sabahah’ (a morning raid). Then, I 
followed the people shooting arrows at them, humming the rajaz: (6333! E SV Hui 

‘ee 5l) ( I am the son of Akwa’ Today is the day of ruin for you ). 

I shot at them killing their beasts, compelling them to go on foot. Soon, I was ahead 
of every riding-beast of Allah’s Messenger pijat à Lo created by Allah. I continued 
to follow them shooting at them , so they cast aside more than thirty cloaks and 
thirty lances to make themselves light ( of burden). I put stones on everything they 
cast aside to let Allah’s Messenger p) jats č Lo and his companions observe them. 
Then I saw Allah’s Messenger’s gl) «Jc 4! 4o horsemen (coming) and (I saw) Abu 
Qatadah, the horseman of Allah’s Messenger elm yids äi o. He nabbed Abdur Rahman 
and slew him. Allah’s Messenger plu jade ài go said, “ Our best horseman (of all our 
horsemen) today is Abu Qatadah and the best of our footmen is Salamah.” 
Then (as he divided the property of those infidels) he gave me two portions: a 
horseman’s and a footman’s. He gave me the two portions together and make me sit 
behind him on (his she camel) Adba, We set back towards Madinah.! 


COMMENTARY: When a traveller found anything that he could not carry at that time, he 
put a stone there as a marking. Later, he picked it up. 

Since Salamah ibn Akwa «sà»; was the man behind the achievement, the Prophet ats åt ho 
=s gave him a horseman’s share too apart from a footman’s. The ruler has authority to 
allot an extra share to anyone. 
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3990. Sayyiduna Ibn Umar «s à »; narrated that of the warriors that Allah's 
Messenger ¢lujale 1,10 sent on an expedition, he gave spoils for themselves above 
the division set out for the entire army. 2 
COMMENTARY: The Prophet plwy ale ai lo gave ‘something more to some by way of 
encouragement to them. 
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1 # 132-1807, Musnad Ahmad 4-52. 
2 Bukhari # 3135, Muslim # 40. 1350, Abu Dawud # 2746. 
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3991. Sayyiduna Ibn Umar «+4,,2, narrated that (once) Allah’s Messenger pl- jasle ài Lo 
gave them more than their due share from the Khums (one-fifth). He ( Ibn Umar ,~) 
«să ) got.an shaarif. It is an old and large she-camel.? 

ABOUT ANIMALS RETAKEN FROM ENEMY 


E 
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3992. Sayyiduna Ibn Umar «+ 4!,,2, said that his horse wandered off and was seized 
-by the enemy. When the Muslims defeated them (and collected spoils from them), it 
was returned to him (and it was not counted among the spoils). This had happened 
in the time of Allah’s Messenger pl- jas ät Lo 

According to another version: One of his slaves fled and joined the Byzantines. 
Wher the Muslims gained victory over them Khalid ibn walid gave him back to 
him. This took place after the death of the Prophet elu seat 10,2 


COMMENTARY: Ibn Maalik à «>, says on the evidence of this hadith that if the 
disbelievers take away a Muslim’s fleeing slave then they do not become his owners. 
Hence, when the Muslims defeat them and that slave comes to their hands as part of the 
_ spoils, is becomes wajib (obligatory) to return him to his owner, before or after the spoils are 
_ divided. According to Ibn Hammam àt4>,, Imam Abu Hanifah ål4>;) says the same thing 
about a Muslim slave of a Muslim or a dhimmi, but his two students Imam Abu Yusuf 4) 
& and Imam Muhammad 4!) hold that the disbelievers will become his owners. Imam 
Maalik 414») and Imam Ahmad à s>; say the same thing as they say. If the slave had 
apostated before fleeing and is seized by the disbelievers, then all the imams say that they 
(the disbelievers) will become his owners. 

Also, if a camel of a Muslim or a dhimmi runs away and the disbelievers seize it, they will 
become its owners. 


BANU ABD SHAMS & BANU NAWFAL HAD NO SHARE IN KHUMS FROM KHYBAR 
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3993. Sayyiduna Jubayr ibn Muť'im «sà >», narrated that he and Uthman ibn Affan 


went to the Prophet el- jals ài 4o and submitted, “You have given the Banu Muttalib a 
share from the fifth of Khaybar, but you did not give us anything though in 


1 Muslim # 38-1750. 
2 Bukhari # 3076, Ibn Majah # 2847. 
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f \ 
relationship to you we are all alike.” He said, “The Banu Hashim and the. Banu 
Muttalib are the same.” 
Jubayr «sài s»; said, “The Prophet e yaoi Jo did not apportion anything to the Banu 
Abd Shams (who were Uthman «säi >») and others).”! 


COMMENTARY: They were alike in relationship because they were all descended from 
Abd Manaf. Hashim, Muttalib, Nawfal and Abd Shams were the four sons of Abd Manaf, 
their grand father fourth up in the line, in this way: i 


o Jubayr acai») ibn Mut’im ibn Adi ibn Nawfal ibn Abd Manaf. 
@ Uthman «säi >) ibn Affan ibn Abu al-Aas ibn Amir ibn Abd Shams ibn Abd Manaf. 


e Muhammad ely aie at ie ibn Abdullah ibn Abdul Muttalib ibn Hashim ibn Abd 

Manaf. 

However, the Prophet sl-j ats à Lo told them that he knew only that the Banu 
Hashim and banu Muttalib were members of one rank and like the same thing, being 
supporters, friends and sympathizers of one another. They were never against one another 
during the jahiliyah (ignorance period) and even in Islam, but the Banu Abd Shams and the 
Banu Nawfal were antagonists to the Banu Hashim and the Banu Muttalib. When the 
Prophet et~ jade äi 4e called the Makkans to Islam and the unity of Allah. And his messenger 
ship, the Banu Abd Shams and the Banu Nawfal opposed him tooth and nail. They did not 
even desist from hurting him and forming an alliance against him. They vowed to have 
nothing to do with the Banu Hashim as long as they did not over Muhammad plu yateait_ Le 
to them. On the other hand, the Banu Muttalib cooperated with the Banu Hashim in every 
possible way. They were united with them. 

The Banu Abd Shams (of Uthman «sä s»; and others) and the Banu Nawfal (of Jubayr äis»; 
as and others) were relations of the Prophet «sàs»; but they had no unity with the Banu 
Hashim. Apparently, They were dis-united. 


ABOUT FA'I 
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3994. Sayyiduna Abu Hurayrah asà s2; narrated that Allah's Messenger pl jale ål sho 
said, “ If you go to a habitation and stay there, then you have a portion in it. If any 
habitation disobeys Allah and His Messenger, then one fifth of it belongs to Allah 
and His Messenger and the rest is for you.”2 


COMMENTARY: Going to a town or habitation is to go to wage jihad (crusade) there and 
the inhabitants flee from there or reconcile with you, surrendering their place and 
themselves to you, and you reside there. 

You have a portion in it. You do not have all of it but you will share even with the warriors 
who did not come with you but stayed home, because this kind of property (that is 


1 #4229. 
2 Muslim # 47-1756 


~ 
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acquired without fighting) is called fa’i. Fa’I is not distributed only among those who came 
out of their houses to fight. (It is for all warriors.) 

As for those inhabitants who disobey Allah and His Messenger pl- jade ài sho, they are those 
who neither accept Islam nor come to an understanding, but they show obstinacy. They 
fight with you. When you defeat them, the booty that you acquire from ‘them is called ` 
Ghanimah (booty, spoils). One-fifth of it will be set aside for Allah and His Messenger äi o 
ew jke, The remaining will be divided among the participant in the battle. a | 
Thus, Khums (or one-fifth) is taken out only from ghanimah, not from fa’i. In this sense, 
this hadith rejects the opinion of Imam Shafi’] dita). . 
Some Hanafi scholars have interpreted this hadith to mean: The first portion implies that 
the Muslim conquered a place without the participation of Allah’s Messenger sl sialeail glo, 

In this second condition, he did receive the Khums. The rest was shared by the warriors 
who participated in the battle. 


WARNING TO THE DISHONEST WITH BOOTY 
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3995. Sayyidah Khawlah al-Ansariyah ys ù 2, iaki that she heard Allah’s 
Messenger ply 416 di J say, “Surely some people use Allah’s property (like booty, 
fa’I and zakah (Annual due charity) wrongfully (without eae and 
entitlement). They will go to hell on the day of resurrection.” 


COMMENTARY: If they used it regarding it to be lawful (and their right), then they will 
abide in hell for ever. If they used it but did not regard it to be their right, then they will 
dwell in hell till Allah punishes them in it. 
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3996. Sayyiduna Abu avn as à s2) narrated that Allah's Messenger stood up 
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among them and mentioned treachery in spoils. He described it as a grave sin and 
spoke very seriously on it. Then he said, “Beware! I should not see any of you on 
the day of resurrection coming with a camel rumbling on his neck (to the gathering 
place) saying, ‘O Messenger of Allah, help me!’ I shall say, “ I cannot help you in 
any way. I had indeed conveyed to you the message.’ And I should not see any of 
you on the day of resurrection, carrying a horse whinnying on his neck coming (to 
the gathering ground), saying ‘O Messenger of Allah, help me!’ I shall say, ‘I cannot 
help you in any way. I had indeed conveyed to you the message.’ And, I should not 
see any of you on the day of resurrection, carrying on his neck a bleating sheep 
(coming to the gathering place), saying, ‘O Messenger of Allah, help me!’ I shall say, 
‘I cannot help you in any way. Indeed, I had conveyed to you the message.’ And, I 
should not see any of you on the day of resurrection carrying a person (slave, male 
or female) yelling on his neck (coming to the gathering ground), saying, ʻO 
Messenger of Allah, help me!’ I shall say, ‘I can do nothing for you. Indeed, I had. 
conveyed the message to you.’ And , I should not see any of you on the day of 
resurrection with flapping cloth on his neck (coming to the gathering ground), 
saying, ‘O Messenger of Allah, help me!’ I shall say, ‘I cannot help you in any way. 
Indeed, I had conveyed the message to you.’ And, I should not see any of you on the 
day of resurrection carrying gold and silver on his neck (coming towards the place 
of gathering), saying, ʻO Messenger of Allah, help me! I shall say; T cannot do 
anything for you. Indeed, I had conveyed to you the message.” 

(The man would be carrying on his neck whatever he had misappropriated from the 
booty in spite of being warned by the Prophet pl sates ho. ) 


WARNING AGAINST MISAPPROPRIATING PROPERTY ON WHICH MUSLIMS 
HAVE A RIGHT 
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3997. Sayyiduna Abu Hurayrah «s á „2; narrated that a man presented to Allah’s 
Messenger psj ade à bo a slave who was called Mid’am. While Mid’am was 
unsaddling a camel belonging to Allah’s Messenger pl) a/c 4) Jo (perhaps on a 
battlefield), an arrow from an unknown source struck him and he was killed. The 
people exclaimed, “Congratulations to Mid’am.(He is martyred while in the service 
of Allah’s Messenger «l jade äi Jo.) He will go to paradise!” Allah’s Messenger à! 
mjas said, however, “Not so! By Him in whose hand is my soul, the cloak he took 
away on the day of khaybar from the spoils before they were divided will flare up 
with fire on. him.” On hearing that, someone came with a Sandal-strap or two 


1 Bukhari # 3073, Muslim # 24. 1831 ( fuller hadith, here reproduced), Musnad Ahmad 2. 426. 
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sandal-straps to the Prophet glu) 41¢ ài Jo, saying, “A sandal-strap of fire!” Or, two 
sandal-straps of fire!” 

(In short, people brought different things which they had considered to be two 
insignificant, even sandal-straps and laces.) 


COMMENTARY: This hadith warns people who misappropriate property to which 
Muslims have a right. Examples are awgaf (trusts, endowments), bayt ul-maal (state 
Treasury), etc. It is possible to compensate one person for right usurped but it is impossible 
to redeem rights of several popis and return their properties. 
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3998. Sayyiduna Abdullah Ibn Amr «+42, narrated that a man named Kirkirah was 
deputed to watch over the belongings of the prophet sl) 4 #6, When he died, 
Allah’s Messenger’ ls ade dit le said, “He is in hell.” The people went and (on 
examining his property) found a striped blanket that he had misappropriated from 
the spoils.? 


COMMENTARY: Yahya 4is>, said that when the Sahabah (Prophet’s Companions) àis») 
e¢* heard the Prophet plo yateat_lo, they understood that Kirkirah had taken something from 
the spoils on his own. So, they examined: his belongings. 


FOOD & DRINK MAY BE CONSUMED FROM SPOILS 
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3999, Sayyiduna Ibn Umar «+ 4 >) narrated: We ised to get, (as spoils) in our 


battles, honey and grapes which we would consume and not carry them (to the 
Prophet pln sastedit, Lo ).3 


COMMENTARY: It means that the Prophet gl~ jade ài Lo approved their action. The ulama 
(Scholars) agree that as long as the warriors are on the battle field they man consume 
eatables and drinks to the extent necessary from the spoils before they are divided. 
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4000. Sayyiduna Abdullah ibn Mughaffal «s à»; said, “On the day of Khaybar, I 
found a packet of fat. (I p pen it up and put it to my bossom and) I thought to 
myself that I would not give it to anyone anything from it today. As I turned round 
I saw Allah’s Messenger pl- jateài Lo smiling at me (over what I did).”4 


1 Bukhari # 6707, Muslim # 183. 115. 
2 Bukhari # 3074. 
3 Bukhari # 3154. 
4 Bukhari # 3453, Muslim # 72. 1772. 
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COMMENTARY: It is as stated previously that the warriors are permitted to take 
provision from the spoils before division as much as is necessary. 
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SECTION II aÉ jai 
BOOTY IS ALLOWED TO THIS UMMAH ONLY 
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4001. Sayyiduna Abu Umamah «s č s»; reported that the Prophet pisale à Jo said, 
“Surely Allah has given me more excellence over the (other) Prophets p>-Ji. Or, he 


said, “He has given more excellènce to my ummah over the (other) ummahs. And he 
has made the spoils lawful to us.”1 


COMMENTARY: Among the various merits of this ummah is that booty or spoils ar 
made lawful to them. 


KILLER GETS PROPERTY OF THE SLAIN 
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4002. Sayyiduna Anas «s à 2; narrated that Allah's Messenger said on = the p of 
Hunayn, “He who kills a disbeliever will get his (the slain man’s) belongings.” That day, 
Abu Talhah «säi», killed twenty men (of the enemy), and he got all their belongings. 
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4003. Sayyiduna Awf Ibn Maalik Ashja «à s») and Khalid ibn Walid «sà»; said 
that Allah’s Messenger pl-jads ài 4o passed a ruling that the things taken from the 
man killed should be given to him who kills him. And, he did not take out Khams 
(one-fifth) from it (as is done from the spona): 3 
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4004. Sayyiduna Abdullah ibn Mas'ud «sà»; said that on the day of Badr, Allah’s 

Messenger pl yale at Lo gave him the sword of Abu Jahl in excess (of his share). He 


1 Tirmidhi # 1553 Musnad Ahmad 5. 248 
2 Abu Dawud # 2718, Darimi # 2884, Musnad Ahmad 3. 114 
3 Abu Dawud # 2721, Musnad Ahmad 6. 26. 
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_ had killed him. 


COMMENTARY: In the Battle of Badr, Abu Jahl was killed by two young boys of the 
ansars. Sayyiduna Ibn Mas’ud «+a\,.», also had a hand in killing him with the boys. He had 
severed his head from his torso. So, the Prophet plyaledi,e gave him the sword, one of the 
belonging of Abu Jahl. | 

(Bukhari and Muslim reported from Abdur Rahman ibn Awf «+4),.8) that two boys stood 
on either side of him and asked him to point out Abu Jahi to them. When he did so, they 
rushed to him and slew him and recounted their achievement to the Prophet ploy «Je ai ls 
who gave them Abu Jahl’s spoils. They were Mu’adh ibn Amr «03),,2) and Mu’ad ibn Afra 
acai»), Ibn Mas’ud «sài s»; severed his head when he was panting for breath.)? 

SLAVE MAY BE GIVEN SOME BOOTY 
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4005. Sayyiduna Umayr «s ài s», the Geediin of Abu Al-lahm +s ù»; narrated: I 
did participate in the Battle of Khaybar with my masters. They had spoken about 
me with Allah's Messenger (that I could be assigned fighting or service). They told 
him that I was a slave. He gave command about me anda sword was girded on me 
and I trailed it (being young and short-statured and I was instructed to join the 
warriors. After the battle,) Allah’s Messenger ple di lo ordered that I should be 
given some petty, miscellaneous things from the booty. | 

` Then, I presented to him a spell that I used to chant over the insane and blow on © 

them. (I asked him about it.) And, he instructed me to discard some of it and to 
retain the rest.’ 


COMMENTARY: Perhaps, some words of the spell were irreligious. p the Erophet d o 
lw sale instructed him to Discard them. 
DIVISION OF SPOILS FROM KHAYBAR \ 
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1 Abu Dawud # 2722. 
2 The life of Prophet Muhammad lu yatedi te (Ibn IKAD p 316 - Darul- Isha’: at, Karachi. 


3 Tirmidhi # 1557 (1563), Dawud (only the first portion) # 2730, Ibn Majah # 2855, Darimi # 2475, 
Musnad Ahmad 5-223. 
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4006. Sayyiduna Mujammi ibn Jariyah «+4!,,», narrated that (the spoils and land at) 
Khaybar was divided among those who had been at Hudaybiyah. Allah’s 
Messenger eluted divided it into eighteen portions. The army (at Hudaybiyah) 
numbered one thousand five hundred warriors three hundred of whom were 
horsemen. He gave two portions to a horsemen and one to each footman.! 

(Abu Dawud who has transmitted it says that the hadith of Ibn Umar is more sound 
and most ulama (Scholars) follow it. There is ambiginity in this tradition of 
Mujammi because he gives the number of horsemen as three hundred while there 
were only two hundred.) [However, Abu dawud does not mention Ibn Umar but 
names Abu Mu'awiyah both Arabii and English translation in their text: # 3987 is 
by Ibn Umar asaio)] 


COMMENTARY: Imam Abu Hanifah as~; and others follow this hadith that allots two 
shares to a horse rider from the booty. 
Those who hold that a horse-rider gets three shares do not find will call for twenty-one 
shares while there were eighteen shares. 
Further, even Ibn Abbas «..2, and Ibn Umar «+ 4,.») have narrated traditions similar to 
this tradition of Mujammi. Those who insist that horse-riders had three shares cite the 
hadith # 3987 of this chapter. They say that Ibn Umar’s Hadith is on one sound. But, see 
comments to it for the reason Imami Abu Hanifah 41>, does not follow it. 
As for the conclusion of Abu Dawud pointing to an error, the fact is that different accounts 
are given of the number of the Muslim army at Hudaybiyah Apart from Mujammi, there is 
one which gives the number as one thousand four hundred men, one thousand two 
hundred footmen and two hundred horsemen. 

REWARD FOR THOSE WHO MAKE MORE EFFORTS IN JIHAD (CRUSADE) 
jadi g KH Jis sas ae i Ja e deh JG gtii alaa gi oat ČES (Ev) 
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4007. Sayyiduna Habib ibn Maslamah Fihri «sà»; said, “I observed (in a battle) that 


the Prophet pi~jads àl lo gave an extra one-fourth of the booty (to those who fought) in 
the beginning; and one-third more towards the return (to those who fought)”.2 


COMMENTARY: If a detachment of a Muslim army preceded the main body to engage the 
enemy, the Prophet ¢l~ya1¢ai,2 gave them one-fourth of the booty as a special case. Then 
when the remaining booty of three-fourths was divided, they again got their share with the 
whole army. 

In the same way, when the main body returned from the battlefield and a detachment 
stood their ground to keep the enemy engaged, they were given, as a reward, one-third of 
the booty over and'‘above their share in the remaining booty distributed to the whole army. 
This one-third was given to them as a reward because their task was very risky and 
required exceptional courage and bravery since the main army was not behind them to 


1 Abu Dawud # 2736, Musnad Ahmad 3-430 (Abu Dawud # 2730. ) 
2 Abu Dawud # 2749, Musnad Ahmad 4-160. 
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support them. As for the engagement before the rest of the forces arrived, that was not as 
risky since there was the knowledge of their advance and coming. 

Therefore, the additional booty was in recognition of the exceptional struggle and effort 
and courage of the detachment. 
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4008. Sayyiduna Habib ibn Maslamah Fihri »W)«J¢ # J» gave an additional one- 
fourth of the booty, after retaining the one-fifth, to the detachment (that initiated 
fighting before the arrival of the main body). And , he gave one-third of the booty, 
after retaining the one-fifth (Khums), to the detyachment (to engage the enemy) 
after (the main body) returned.! 


COMMENTARY: This hadith clarifies the previous by saying that before giving the reward 
of one-fourth to the initiators of battle and one-third to those who kept the enemy engaged 
while returning, the Khums was deducted from the booty. Once the one-fourth and one- 
third reward was given, the booty was divided among the entire army. 


NO EXCEPTIONAL SHARE FROM FA’! 
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4009. Sayyiduna Abu al-Juwayriyah Jarmiy l~ jals äl Lo said, “When Muawiyah äis») 
as was the amir, I found a red jar containing dinars in the land of the Byzantine. 
Our commander was one of the Sahabah (Prophet’s Companions) «¢# ài s»; of 
Allah’s Messenger pljas àl Lo belonging to the Banu Sulaym by the name of Ma'n 
ibn Yazid «+ 4.,»,. I took the jar to him and he divided it among the Muslims (the 
warriors of Islam). He give me the same amount as the portion of any other man 
(not more). He then said, Had I not heard Allah’s Messenger gl-ye41lo say: Booty 


is divided only after the Khums (one-fifth) is retained, I would have given it to you 
meaning more than others).? 


Ẹ 


COMMENTARY: Sayyiduna Ma'nasà +; meant to say that the Prophet plujate ate said 
that a warrior can be given an extra amount above his share only from that property from 
which the Khums has to be retained. That happens cnly from the spoils after battle against 
the infidels and which is called ghanimah (spoils. booty). 

As for this red jar it was Fa’i. No additional amount is paid when Fa’i is divided. So this 


1 Abu Dawud # 2753, Musnad Ahmad 3-470. 
2 Au Dawud # 2725. 


804 Translation & Commentary of MISHKATUL MASAABIH Vol.3 


man too was not given anything extra. 
EXCLUSIVE GIFT TO NON-PARTICIPANTS OF BATTLE 
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4010. Sayyiduna Abu Musa Al-Ashary «+4),.2, narrated, We returned (from Ethiopia) 
and met Allah’s Messenger pl)41¢ 41,2 when he had just conquered Khaybar . He 
allotted to us a portior (from the spoils of Khaybar).” Or, he narratéd, “He gave us 
some portion (from it).But, he did not give anything té any such person who was 
not present at the cdnquest of Khaybar. He gave shares (from the booty) only to 
those who were present with him (at the Battle of Khaybar) and to those who were 
in our ship, namely Jafar «sä»; and his companions. He gave to them (of the ship) 
as he gave to the others (who had participated in the Battle of Khaybar).”! 


_ COMMENTARY: Sayyiduna Abu Musa Ashari 4¢41,,2) had come to Makkah from Yemen 
in the very beginning of the preaching of Islam and he embraced Islam. Then he had 
emigrated to Abyssinia (Ethiopia) where Sayyiduna Jafar ibn Abu Talibus ài s»; and other 
Sahabah«siit,» had emigrated from Makkah. When they learnt there that the Prophet ài ho 
glwyate had emigrated from Makkah to Madinah, they too boarded ships to depart from 
Ethopia for Madinah. 

They arrived almost simultaneously with Prophet l- se ăi o conquest of Khaybar. 

Some people say that they were given shares in the speils from Khaybar, though they had 
arrived after the battle, because they had come before the spoils were collected and 
divided. This is suggested; by those ulama (Scholars) who hold that if a warrior does not 
take part in a battle but is present when fhe spoils are collected and are in the process of 
distribution then he too will get a share with the warriors. Imam Shafi «s å s») gave one 
verdict on these lines. 

As for the ulama (Scholars) who do not subscribe to this contention, they say that the grant 
of shares of the spoils from Khaybar was a gift of a special kind from the Prophet «Jeo 
oy. It was granted with the permission of the participants of the Battle of Khaybar. 

This second opinion is more correct. 


PROPHET ot ja1ea,2 DID NOT OFFER FUNERAL SALAH (PRAYER) OF DISHONEST 
IN SPOILS p 
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1 Abu Dawud # 2725. 
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4011. Sayyiduna Yazid ibn Khalid «s « .») narrated that a man among the 
companions «sà s»; of Allah's Messenger ¢y4¢ | 16 died on the day of Khaybar. 
They conveyed the news to Allah’s Messenger «lJ! J. He said, “Offer the salah 
(prayer) over your companion.” The people changed colour on hearing that (for they 
understood that he would not offer the salah (prayer)). He said, “Your companion 
was dishonest about booty in Allah’s path.” They examined his belongings and 
found some beads of Jewsses (that they wear round their necks). They were worth 
not even two dirhams. _ : 


WARNING TO ONE WHO PROCRASTINATES IN COLLECTING BOOTY FOR 
DISTRIBUTION 
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4012. Sayyiduna Abdullah ,ibn Amr «s à +, narrated that whenever Allah’s 
Messenger plus Je ai eo decided to gather together the booty, he would command 
(Sayyiduna) Bilal «+4,,>, to announce to the people so that they brought their spoils 
(to be collected before the Prophet pl- sate ài Lo. Then he put apart the one-fifth and 
divided the rest (among the warriors). One day, a man came (after the division) with 
a halter of hair and submitted, “O Messenger of Allah, this is what came to our 
hands as part of the spoils.” He asked, “Had you heard Bilal make the 
announcement three times?” He said, “Yes”. He asked , “Then, what prevented you 
from bringing it (to me)?” He put forward some excuse (for the delay). So, he 
(Allah’s Messenger el jaJedi_lo said, “Now, remain as you are (and keep it with you). 
Bring it on the day of resurrection by yourself. (And explain to Allah the delay.) I 
shall not take it from you.”? 
COMMENTARY: The Prophet ,1+y4¢ & le did not take it because all the warriors had a 
might over it. Since they had dispersed, it was impossible to deliver to everyone his right. 


PUNISHMENT TO THE DISHONEST WITH BOOTY 
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4013. Sayyiduna Amr ibn Shu'ayb äi u>; reported from his father that his. grand 


1 Muwatta Maalik # 33 (Jihad), Abu Dawud # 2710, M=Nasaii # 1959, Ibn Majah # 2848, Musnad 
Ahmad 4-114. o ' 
2 Abu Dawud # 2712, Musnad Ahmad 2-213. 
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father (Abdullah ibn Amr «sà s+) ) narrated that Allah’s Messenger pl )aJedi_lo, Abu 
Bakr «så v) and Umar «sás used to burn the property of one who was dishonest 
with booty. And, they used to beat him.! 


COMMENTARY: Imam Ahmad 41>, and some others abide by this hadith in its strict 
sense. He says all his belongings in his house must be burned but not his animal and the 
copies of the Quran.Also that property which he had misappropriated must not be burned 
because it does not belong to him. It is ihe property of the warriors. 
The other three imams, however, say that his belongings and property should not be 
burned. Rather, he should be awarded a discretionary punishment by the ruler or 
judge.They say of this hadith that it is based on serious warning and as a deterrent. 


COVERING UP THE DISHONEST IS AS BAD 
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4014. Sayyiduna Samurah ibn Jundub «+4!,.2, reported that Allah’s Messenger äi o 
esale said often,” He who conceal the dishonesty of one who is treacherous about 


the booty (and stiffles it before the rulers) is like him (as far as the sin he commits is 
concerned)? 


BOOTY SHOULD NOT BE SOLD BEFORE IT IS DIVIDED 
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4015. Sayyiduna Abu Sa’eed «+ 4 ,», narrated that Allah’s Messenger ply ale at Lo 


forbade buying booty before it was divided (because till then no one, even the 
seller, is its owner) 
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4016. Sayyiduna Abu Umamah «sä s») reported from the Prophet ei- jate ài so that he 
forbade sale of shares (of booty) before they were divided.4 


COMMENTARY: If anyone offers to sell his share of the booty before it is divided, it is not 
allowed because that portion is not his property and also because he does not know what 
he will get, how much and of what nature. Thus, it is unlawful because it is unknown and 
not determined. 

USING BOOTY UNRIGHTFULLY IS PUNISHABLE. 
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1 Abu Dawud # 2715. 

2 Abu Dawud#2715. 

3 Tirmidhi#1563,Musnad Ahmed 3-42,Ibn Majah#2196 
4 Dariui#2476. 9 
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4017. Sayyidah Khawlah bint Qays 4s à narrated that she heard Allah’s 
Messenger ljal à Lo say, “Surely, this weath is green and sweet (and is delightful 
to the heart and to the sight). He who gets it rightfully (in a lawful manner) finds 
blessing in it for him. But, many an encroacher there is who craves for himself from 
the wealth of Allah and His Messenger (meaning from the booty, using it as the 
heart wishes). 
There is nothing for him on the day of resurrection but the fire (of hell).”1 
Qays «sài s2; was the wife of Sayyiduna Hamzah ibn Abdul Muttalib. usà s»; 


DHUL FIQAR, SWORD 
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4018. Sayyiduna Ibn Abbas «sài ç»; said that the Prophetel- jale ài Lo took the sword, 

Dhulfiqar, on the day of Badr, over and above his share of the booty. 

It was about it that he had a vision at the battle of Uhud? 
COMMENTARY: This sword was part of the spoils at Badr. The Prophetel» jaje à so liked 
it and he took it for himself in excess of the share from the spoils. This thing is allowed only 
to him and to no one else. The sword word was identified as dhul faqaar (,44!53) and it 
belonged to a disbeliever by the name of Munabbih ibn Hajj (pilgrimage)aj. He was killed 
in the Battle of Badr by the Muslims. 
The Prophetel. sae 0 used this sword with many others during his battles. The Qamoos - 
says that it belonged to Aas the son of Munabbih. Sayyiduna Ali «4i,.>, gave that sword to 
Sayyiduna Ali «cdi,» ). 
The word ,u(faqaar) means the vertebrae of the back or the bones of the spin. This sword 
had small beautiful hollows for more easy cleaving of coats at mail. According to Lane’s 
Arabic-English Lexicon it is called by some Dhul-fiqaar, but Khattabi «s&s», said that it is 
vulgar and dhulfaqaar is correct.) 
As for the vision-at Uhud, the Prophet pl) ale a! le dreamt that he shook the sword 
dhulfaqaar and it split from the Middle. He shook it again and it became (stronger and) 
better than it had been. The dream is thus interpreted that after initial reverses the 
Muslims regrouped and came out victorious in the Battle of Uhud. 


NOTHING OF BOOTY MAY BE USED BEFORE DIVISION 
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1 Tirmidhi # 2374(2381),Musnad Ahmad 6-378, Bukhari # 3118. (Sayyidah Khawlah bint 
2 Tirmidhi # 1501 (1567) complete, Ibn Majah # 2808 (only first portion), Musnad Ahmad 1-271. 
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4019. Sayyiduna Ruwayfi’ in Thabit «s à +; narrated that the Prophetp.y «1 a J 
said, “He who believes in Allah and the Last Day should not ride a beast belonging 
to the booty of the Muslims (unless for a cause sanctioned by Shari’ah (divine law)) 
and then return it when he has (Fatigued and) made it very weak. He who believes 
in Allah and the Last Day should not wear a garment belonging to the ae of the 
Muslims and return it (to the booty) when he has worn it out “1 


COMMENTARY: The riding beast must not be taken from the booty before division (or the 
garment or any other thing). The werds about returning after use in a bad state do nat 
_ imply that they may be used if taken care of. The point is they should not be taken at all. 


EATABLES IN THE BOOTY 
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4020. Sayyiduna Muhammad In Abu Al-Mujalid «s ù s») reported from Abdullah 
ibn Abu Awfa «sà 2; that the Muhammad ibn Abu Al-Mujalid «sù 2; asked him, 
“Did you take out the one-fifth (Khums) from eatables too in the time of Allah’s 
Messenger ph jisà o?” Sayyiduna Abdullah «sà» said “At the Battle of Khaybar 
we also collected the eatables (as booty). A man would come, take as much of it as 
sufficed him and then go away.? 


COMMENTARY: Khums was not taken out from eatables but the principle was observed 
that ga so much was taken from it as was necessary and enough. 
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4021. Sayyiduna Ibn Umar usà ç»; said that in the time of Allah's Messengers äi he 
ey an army got food and honey (on returning from jihad (crusade) as part of booty). 
No Khums (one-fifth) was taken from them (whether they were consumed by the 
men or ee 


g. £ 7 22 12 @ 2 
55541 BU JG shes otis al BS eg 2) 35 bE OS Hye 36 ell yEs +1) 
(oSlagolelyry aS shesdde (hs 315K E geui Aiid 
4022. Sayyiduna Qasim «sàs»; the free man of Abdur Rehman 4sà >»; reported from 
one of the Sahabah (Prophet’s Companions) 4+). the Prophet pi jate dio that he 
said, “We would eat a camel during a battle without dividing it. (During the battle 
we would slaughter a camel and eat its flesh to satiate ourselves.) 


1 Abu Dawud # 2159, 
2 Abu Dawud # 2704. 
3 Abu Dawud # 2701. 
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When we returned home, we would have camel flesh in ouf saddle-bags.! 


COMMENTARY: Ibn Hammam «s ğ g>; said that when the Muslims return (after jihad 
(crusade)) and cross over the borders of the enemy while coming to the Darul Islam, it is not 
allowed to them to feed their animals hay or fodder from the booty, or themselves consume 
its eatables/ because the particular need associated with jihad (crusade) does not remain. 
Also, if anyone has any of these things that came to him before the division and it is 
surplus to his needs then he must deposit it with the booty. 


THE TREACHEROUS WILL BE DISGRACED ON THE DAY OF RESURRECTION. 
APAE REP AA ROARS one os hile 565 (Evtt Y) 
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4023. Sayyiduna Ubadah in Samit «sà s»; narrated that the Prophet pljas ù o used 
to say, “Deliver (even so much) as thread and needle, and do not be dishonest about 
booty (or anything at all), because dishonesty will bring disgrace to the dishonest 
on the day of resurrection.”2 

4024. Amr ibn Shuayb ssài s»; reported it from his father (Shuayb Pade who from 
the grandfather (Adullah ibn Amr «sài»; - the same hadith.? 


DISHONESTY IS PUNISHABLE EVEN IF ABOUT LITTLE THINGS. 
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4025. Sayyiduna Amr ibn Shuayb as ài gb » reported from his father who from the 
grandfather that the Prophet,- jas% sLocame near a cvamel (taken as fa’i) and took a 
hair from its hump, and said, “O people, I have no portion from this fa’I, not even 
'this” and he raised the finger that had the hair. But I get the one-fifth and the one- 
fifth reverts to you (for your good, your weapons, etc.}. 
So (if you have them then) deliver needless and threads (too).” A man got up with a 
ball of hair in his hand and submitted, “I had taken it to men the cloth under a pack 
saddle.” The Prophet ply aJe it uo said, “You may have what is mine and the Banu 
Abd Muttlalib’s.” (But I cannot say about the shares of other people, whether they 
will forgive you or not.) The man exclaimed, “If it goes to that extent (of sin) as I 

| oe then I have no need for it.” He threw it away.‘ . 


1 Au Dawud # 2706. 

2 Nadith 4033): In Majah # 2850, Darimi # 2487,Musnad Ahmad 5-318. 
3 (Hadith 4024): Nasa’l # 3688. 

4 Abu Dawud # 2694. Musnad Ahmad 2-184. 
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KHUMS WAS SPENT FOR THE GOOD OF THE MUSLIMS. 
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4026. Sayyiduna Amr ibn Abasah «sä»; said, “Allah's Messengerpl jats ài suo (once) 
led us in salah (prayer) using a camel that had been taken in booty as a sutrah. 
When (on finishing) he offered the salaam (salutation), he took a hair from the side 
of the camel and said, “I do not have even this much share from your booty apart 
from the one-fifth, and the one-fifth too reverts to you the be spent on your needs).! 


COMMENTARY: If the camel’s side refers to its hump then it is the same occasion to 
which the previous hadith (#4025) refers, other wise it is different case. 


UTHMAN «säit v; & OTHERS WERE DENIED SHARE IN KHUMS 
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4027. Sayyiduna Jubayr ibn Mut'im «sà ç»; said, “When Allah's Messenger aisle 
ey divided the shares (from the booty) of the relatives among the Banu Hashim 
and the Banu AL-Muttalib, I and Uthman ibn Affan met him (on behalf of the Banu 
Nawful and Banu Abd Shams respectively).We submitted, “O Messenger of Allah, 
these our brothers of the Banu Hashim we do not deny their excellence because of 
your position in which Allah has placed you among them. (You and they have a 
common grandfather) But, do tell us why is it that you have allotted to our brothers 
of Banu Muttalib a share (from the portion for the relatives) but have not given us 
anything though our relationship is at par with them.” Allah’s Messenger 4e ài o 
3 interwined his fingers and said, “The Banu Hashim and the Banu Muttalib are 
only one like this!” (He pointed to his finger). 
Another version is like this and also has: “I and the Banu Al-Muttalib did not 


separate during jahiliyah (ignorance period) and in Islamic period, and we and they 
are only one,” and he intervined his fingers.(see also hadith #3993. )? | 


1 Abu Dawud # 2755. 
2 Shafir (first portion) Abu Dawud # 2980, Nasaii # 4137 (the whole) 
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SECTION III één [aati 
THE KILLING OF ABU JAHL 
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4028. Sayyiduna Abdur Rahman ibn Awf «sı +»; said, “At the Battle of Badr, I stood 
(against the enemy) in the row.I saw to my right and my left, (two ansar boys)seeing 
myself between two young boys of the ansar, I wished that I had been between 
stronger men than the boys. One of them poked me and asked, ’O uncle, do you 
recognize Abu Jahl?’ I said, ‘Yes. What do want with him, nephew?” He said, I have 
learnt that he reviles Allah’s Messenger Jeo. By him in whose hand my soul 
is, if I see him, my body shall not separate from his till the one of us who has to die, 
dies first,’ I was amazed at that. Then, the other boy poked me and said as the first 
had spoken. Soon, I spied Abu Jahl moving among the people and I pointed out, 
‘Here is the man you asked about!’ They rushed to him swiftly with their swords 
and struck him till they killed him. Then, they went and informed Allah’s 
Messenger pl sa16.a1,l0, He asked,’ Which of you has killed him?’ Each of them said, 
‘I have killed him.’ Then, Allah's Messenger pl- gale dt Le decided that whatever was 
taken from him should go to Mu’adh ibn Amr ibn Jamuh. These two boys were 
Mu’adh ibn Amr ibn Jamuh and Mu’adh ibn Afra «+4),2,,1 


COMMENTARY: The version of Bukhari names Mu’adh ibn Afra as Mu'adh ibn Afra ih ey 
as Another tradition (4029) (to follow) names them as two sons of Afra. The ulama 
(Scholars) explain this difference by saying that both boys had a common mother but 
different fathers. Their mother’s name was Afra. The father of one of them was Amr ibn 
Jamuh and the other, according to Qastalani, was Harith. So, one of them is ascribed to his | 


1 Bukhari # 3141, Muslim, Musnad Ahmad 1-793. 
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father and the other to his mother. 

The Prophet el. sate ile gave the spoils one of them who had decapacitated Abu Jahl. He 
was immobile and the other killed him, so the first deserved the spoils. 

` According to an earlier hadith (# 4004) Ibn Mas'ud «sàs»; killed Abu Jahl. Perhaps, Abu Jahl 
was panting for breath and he cut off his neck. So, he too got some share of the spoils, a sword. 
Moreover some students of Imam Maalik 44>, assert that the ruler has authority to give 
the possessions of the slain man to whomsoever he choose. In this way, bi=oth the 
foregoing question are meaningless. 
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4029. Sayyiduna Anas «sà»; narrated that Allah’s Messenger pjate ài Lo asked on 
the day of Badr, “Who will find out for us how has Abu Jahl fared?” Ibn Mas'ud 
went and found out that the two sons of Afra had struck him and he was on the 
point of death. He held him by his beard and asked, “Are you not Abu Jahl?” He 
ietated, “Have you killed anyone of a higher rank?” (He claimed thereby to be a 
great man:among the Quraysh. ) 
According to another version: He said, “How I wish one other than a farmer had 
killed me!” 


COMMENTARY: Abu Jahl meant to say that he would not have been humiliated if any of 
them had killed him but he was pained that the ansar boys, the cultivators who tended to 
fields, had killed him. They had fields and gardens of date trees. 
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‘4030. Sayyiduna Sa'd ibn Abu Waqqas «s ài»; narrated that he was with Allah’s 
Messenger lye, ,l0 when he gave something to a group of people but overlooked 
one who seemed to him (Sa’d) to be more religious (than the others). So, he stood up 
and asked, “Why did you by pass so and-so?. By Allah, I think of him to be a Mumin 
(believer).” Allah’s Messenger said, “Or, Muslim!” Sid «+. .2,mentioned that three 
times and he corrected him in like manner, and said, “I give something to someone 
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1 Muslim # 118-1800. 
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though I like another more than he, lest he be thrown upside down in hell.” 

According to another version, Zuhri «sà „+; considered that Islam is mE preio 
. of belief and faith is righteous deeds.! 
COMMENTARY: The Prophet l+y ae ai sho corrected Sad «s ài s23. Eeman or ‘faith (of a 
Mumin or believer) has to do with his heart and it is deep down and cannot be gauged 
because there is no obvious sign of it. It is a person’s internal condition: and no one can 
judge to what degree he has developed it. In contrast, Islam is an outward trait like 
obedience and submission. If anyone’s outward deeds are good, then you may say that he 
is a good Muslim, but no one can say ol him with certainty that he is a true believer. 
The Prophet pl- jatsàt L corrected Sad «eàt s»; when he testified that the man had true faith. 
The Prophet pl y4eai! J also made known that if anyone is given anything than he is’ net 
necessarily liked or superior. Also, it does not follow that he is more religious. k 
Rather, sometimes a person whose faith is weak has to be encouraged and won over, so 
that he may not despair and fall into disblelief and be thrown on his face into hell. 
So, anyone who is given property does not qualify because of that to be a believer. O Sad, 
do not demand any property for anyone because you regard him be a ne believer. No 
. one can say-so of another person with certainty. 
The fact is that Zuhri ought to have said that Islam is (an expression of ) T deeds, 
obedience to commands of Shari’ah (divine law) while eeman or faith is a confirmation at 
heart.But, he described Islam as Kalimah or testimony and eeman as righteous deeds. This 
is because declaration of Islam is to utter the Kalimah Shahadah (testimony with specific 
words) with the tongue. He who recites the Kalimah Shahadah (the expression of the 
testimony of faith) has sort of confirmed his Islam and that i is enough to regard him as a 
Muslim in appearance. 
This is what the Prophet pljas äi lo had said to Sa'd «sås»; “You can be certain that this 
man is a Muslim because he had recited the Kalimah Shahadah with his tongue and 
confirmed his Islam which is enough evidence that he is a Muslim. This is what Zuhri àis») 
«s meant when he said that Islam is the profession of belief. Anyone who recites the 
Kalimah Shahadah is a Muslim in law. 
Now, let us look at his words that eeman (faith) is righteous deeds. We must first try to 
understand how righteous deeds are performed? Clearly, it depends. on confirmation at 
heart. He who performs righteous deeds sincerely shows that faith has made home in his 
heart. He performs. good deeds because of confirmation by his heart and his perfect faith. 
This is why Zuhri «sà s») explained eeman (faith) as righteous deeds. 


” UTHMAN säs»; WAS GIVEN SHARE THOUGH HE DID NOT PARTICIPATE 
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4031. Sayyiduna Ibn Umar «sà 2) narrated that Allah’s Messengerg! jale äi o stood 
up meaning on the day of Badar (to deliver a sermon). He said, “Surely, Uthman has 


1 Byjgaru # 1478, Muslim # 131-150. 
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gone to attend to work on behalf of Allah and His Messenger. So, I shall take the 
oath of allegiance for him.” Then, Allah’s Messengergl.) 41c à J» allotted a share 
(from the booty from the Battle of Badr) for him. But, he did not ever allot a share 
for anyone else who was not present! 


COMMENTARY: When the Prophetel jate ài Le came to Badr with his Sahabahas à 2} his 
daughter Sayyidah Rugiyahs 4.2) wife of Uthman «s ài .») was seriously ill. So, the 
Prophet sent him back to Madinah to look after her, and, when the booty was being 
distributed, the share of Uthmanas.i,.», was included because he had gone to participate in 
the battle, but had to return. 


ONE CAMEL IS LIKE TEN SHEEP. 
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4032. Sayyiduna Rafi in Khadijas 2, said that while dividing the booty, Allah’s 
Messenger e~ yale! lo counted ten sheep as equivalent to one camel.? 


FIRE FROM HEAVEN WOULD BURN BOOTY BEFORE ISLAM. 
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4033. Sayyiduna Abu Hurayrahasà s2) narrated that Allah’s Messengerg| yjcd_ Jo said. 
“A Prophet among the Prophetselu sae ai lo (Yusha ibn Noonp4-Jiate set out to engage 
in jihad (crusade). He stipulated that no man should accompany him who had: 

- Married a woman with whom he wished to have sexual relations but had 

not done til! then; 

- built a house but had not put the roof on it till then; 

- bought sheep or pregnant she-camels and they were about to deliver young. 
Then he set out to battle. He came near the town at the hour of (the Salah (prayer) 


1 Abu Dawud # 2726. 
2 Nasa # 4391, Musnad Ahmad 3-464. 
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of) asr or about that. He addressed the sun, “You are under command and I am 
under command (you to complete your revolution and I to conquer this town). And 
he prayed, O Allah, detain it over us!, So it was detained till Allah gave him victory. 
He collected the spoils and it came-meaning, the fire-to devour the spoils, but did 
not do so. He said, therefore, , there has been dishonesty about the spoils among 
you. So, a man from each tribe must pledge allegiance to me.’ (They began to do 
that, each giving his hand till) one man’s hand stuck in his hand. He said “There is 
dishonesty about the spoils among you (Meaning, your tribe) .’ They brought to 
him a head of gold like an OX’S head. He put it down (in the pile) and the fire came 
and burned the spoils.” 

According to a version: (He said:) “Spoils were not lawful to anyone before us. 
Then Allah made the spoils lawful to us. He saw our weakness and helplessness 
and allowed us the spoils.” 


COMMENTARY: Prophet Yushapt-ate did not take along those people on the expedition 
because their minds were occupied elsewhere and they would not have been able to fight 
in the battle correctly. This shows that the warriors must put off from their minds other 
concerns and devote entirely to fighting with the enemy. 

It is stated in Mawahib lidunyah that, according to the hadith, the sun was never stopped 
in its movement(in the entire life of the solar system) for anyone except the Prophet. 
Sayyiduna Yusha ibn Noone tate 2. 

- According to Muwahib lidunyah, the sun’s movement was stopped for the Prophet’ ade ait, le 
e» twice: on the night of the ascension to the heavens (miraj) and on the day of the Battle of 
the Trenches when the infidels engaged him in the Battle and the salah (prayer) of asr was 
delayed. The sun had set but was reversed till he could offer the salah (prayer) of asr on time. 
Once again the sun was reversed for Sayyiduna Ali «så»; at the command of the Prophet 
eh jads Ši lo. This had happened when the Prophet et~ jats ài l was resting and had put his 
head on the laps of Sayyiduna Ali «sd_.2,. A revelation came down to him and he could not 
raise his head because of that so that the time of asr had lapsed without Ali «+4i,.», offering 
the salah (prayer) of asr. So the Prophet p= jate à o prayed for him and the sun returned on 
its tracks. But, the ulama (Scholars) have questioned the truth of this account. 

As for the spoils, past ummahs were not permitted to use the booty. They put all of it in the 
desert in a pile. A fire descended from heaven and burned down the pile. This was a sign 
of acceptance. 


DISHONEST WITH BOOTY WILL NOT ENTER PARADISE 
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1 Bukhari # 3124, Muslim # 32. 1547, Musnad Ahmad 2-317. 

2 See stories of the Prophets Ibn Kattur p.245 (Darul Ishaat , Karachi) The hadith of Imam Ahmad 
(325) as narrated. But, it is also known that the sun was withheld for Prophet Muhammad lu sated Lo 
_ (perhaps after his hadith about Prophet Yushap\tae. J 
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4034. Sayyiduna Ibn Abbas «+ 41,,», said that (Sayyiduna) Umar «+ 4,2) narrated to 
him that on the day of Khaybar (when the battle was over), some of the sahabah 
(Prophet’s Companions). »¢+ 4! ,», of the Prophet pi; «Je a io came forward and 
discussed among themselves, : So-and-so is a martyr. So-and-so is a martyr.” 
However, when they came to one and said of him that he too was a martyr, Allah’s 
Messenger gl yaleat_ Lo said, “Certainly not! I did see him in hell because of á mantle 
or a cloak that he stole (from the spoils).” Then Allah’s Messenger pl- jade ài so said, 
“O Ibn Khattab go and announce to the people, three times, “only the believer will 
go to paradise (straightaway).” 
He (Umar 4:5 di gio )) said that he went to them and announced three times, “Know! 
Only the believers will enter paradise!” 


COMMENTARY: Ibn Maalik àa- said that in the Eao of Shariah and edited 
parlance a believer is the person who believes in the Prophet @lyaJe 41.6 and his Shariah 
Hence, one who is dishonest is like one who rejects the Prophet el- jale àt 42 and his Shariah 
because belief demands obedience to the commands of Shariah and he does not abide by 
them. But, it does not. mean that a dishonest person is not a believer because he acts in 
contravention of confirmation of the Prophet plyale dtl, Hence, the announcement meant 
to sound a strong warning. Also, it implies that a dishonest person would not enter 
paradise without first being subject to punishment. The God-fearing and righteous 
believers will be the only ones to enter paradise without any punishment, straightaway. 
The sinning believers will first undergo appropriate punishment and then enter paradise. 
The Prophet plus.ale di o words that he saw him in hell are only an indication because 
aperson will be consigned to hell only after the day of judgement. The Prophet pl jatedi_ o's 
words, therefore, mean that the man belonged to hell. It is like the saying of the Prophet gv 
piv s4.led! about Bilal «d..», before Bilal «*i,,.», died that he is in paradise. 

The Prophet lejals či Lo's words about that man could also mean that he had perpetrated a 
sin which makes hell ca (obligatory) for him. Is is as the Quran says: 


eS BIBL 
{Surely the pious shall be in bliss} (82: 13) 


This cannot be said to mean that the pious people are already in paradise. Rather, they 
possess suçh praiseworthy characteristics as will lead them to PRASIE, 


1 Muslim # 182-114, Tirmidhi # 1574, Musnad Ahmad 1-30, Darimi # 2489. 
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CHAPTER - IX 


THE JIZYAH iadol 


WHAT IS JIZYAH: Jizyah is an exclusive term of the Islamic law. It applies to the tribute 
payable by the non-Muslim resident of Islamic State (the dhimmis). It is levied according to 
an agreed formula. 

The word jizyah is from jaza (s+) meaning a compensation. Hence, this form of tribute is 
called jizyah because it is a compensation for residing in an Islamic State and not observing 
Islam but living a life of disbelief. It assures the payers of protection of their lives, property 
and honour. 


SECTION I Sinai 
MAJUSIS MAY BE MADE TO PAY JIZYAH 
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4035. Sayyiduna Bajalah ù u>; said that he was a clerk ae for Jaz ibn 
Mu'awiyah a>, the paternal uncle of Ahnaf ¿sài s»; They received a letter of Umar 
ibn Khattab «sà 2) one year before his death. In it, he gave instructions, “Separate 
every such married couple among the Majusis (Magians) who were mahrams (of 
one another, meaning those who were among degrees prohibited to marry one 
another).” 

Umar «sås» had not been levying the jizyah on the Majusis till Abdur Rahman ibn 
Awf «sàl s2; bore testimonly that Allah’s Messenger pi- jale à J had levied it on the 
Majusis of Hajar.! 

(thereafter, Umar «4,2 took the jizyah from the Majusis.) 


COMMENTARY: Mahram is a close relative with whom marriage is prohibited, like 
mother, daughter, sister and so on. The Majusis were accustomed to marry their mahram 
relatives. Umar ibn Khattab «s à s»; gave orders that all marriages between mahrams 
should be revoked. Of course, Islam forbids interference in the religious matters of its non- 
Muslim citizens who are under the states protection. They must be allowed to practice their 
religion freely. Moreover, this kind of marriage (between mahrams) was permitted in their - 
religion. However, the ruler of an Islamic State is authorized to prevent any such practice 
as is doubtlessly and directly opposed to the symbols of Islam its basic principles and laws. 
This practice of the Majusi was also to moral values and was a very blamedworthy and 
ugly custom. 

The majority of the ulama (Scholars) hold that jizyah must be levied on the Majusis. Rather, 


1 Bukhari # 3156,3157, Abu Dawud # 3043, Tirmidhi # 1586 (1592). 
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the Hanafis contend that the jizyah must also be collected from the non Arab idolaters. 
However, Imam Shafi’] aita> 

Has a note of dissent this subject. 

Hajar (xa) is a place located in Yemen near Bahrain, according to some people. However, 
modern day authorities say that the eastern coast of the Arabian peninsula that is presently 
called Ahsa (sta>!) was known previously as Hajar.’ It is also called Bahrain. 

The hadith of Sayyiduna Buraydah «4.2, about-when the Prophet lu yaJea!_e appointed 
an army commander...” is narrated previously (#3929). 


SECTION II itil jadi 
AMOUNT OF JIZYAH 
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4036. Sayyiduna Muadh «+ 4.2, narrated that when Allah's Messenger pl- jade äl Lo 
sent him to Yemen (as judge and ruler), he instructed him to take from every halim 
(there)-meaning, everyone who had attained puberty-one dinar, or Muafiri worth 
one dinar-meaning, garments of Yemen origin.” 
COMMENTARY: Ibn Hammam «sä»; said that jizah is not levied on a woman or a child 
(and so not on an insane, a blind and a paralysed person). Also, an old man who is not 
capable of any work or of fighting and the handicapped that cannot do any work are 
exempted and not required to pay the jizyah. 
This hadith does not distinguish between the rich and poor and both are required to pay 
the same amount of jizyah .Imam Shaf’i’] «+4),,», cites this hadith and abides by it. 
However the Hanaf is impose forty eight dirhams every year on the rich, payable at four 
dirhams a month. The middle class have to pay twenty-four dirhams every year, payable at 
two dirhams a month. The poor of the lowest strata who earn a livelihood are levied 
twelve dirhams every year at one dirham each month. These levies are wajib (obligatory). 
The Hidayah writes that this schedule of levies is known from Sayyiduna Umar «as ài s»; and 
Sayyiduna Uthman «edi,,2,, None of the ansars or the muhajrin had shown disagreement to it. 
As for this hadith making one dinar payable by every adult towards the jizyah, it is bound 
with peace and reconciliation. Since Yemen was taken over without battle and its people 
had surrendered through mutual reconciliation, so a conciliatory approach was oes to 
apply the jizyah. 
We may also presume that since the Yemenis were financially weak, so the same aniount of 
jizyah was made wajib (obligatory) on them as is applied to the poor. 


JIZYAH IS NOT WAJIB (OBLIGATORY ON MUSLIMS 
ofso g aisy is ein fadds p5 JÉ JÓ ÉE loés (ETV) 


1 According to Mu'jam ul-Buldan (by Dr Ghulam Jilani Barq), hajar is (i) a village in the Himyar 
language, and (ii) a cluster of villages in the Arabic language. (p357)Chambers world Gazetteer: 
Hajar, coastal mountain range in N Oman SE Arabian peninsula extends about 480 km NW-SE 
parallel to coast of bulf of Oman. 

2 Tirmidhi # 623, Abu Dawud # 3038, Nasa’l # 2450, Musnad Ahmad 5-230. 
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4037. Sayyiduna Ibn Abbas «sà s»; narrated that Allah's Messenger plujale at o said, 
“There cannot be two qiblas in one land and no jizyah may be levied on a Muslim.” 


COMMENTARY: There should not be two religious in any one area on the basisof 
fraternity. Muslims are instructed hereby that they should not tale up residence in enemy 
territory. They must not disgrace themselves by living there. 

Similarly, the Islamic State should not allow disbelievers to reside within its territory 
without paying the jizyah. Even after that, they must not be allowed to do anything against 
Islamic beliefs. If this is not done, then in both these cases Islam and disbelief will be 
deemed to be at par, but such a thing is not tolerated by Islam. In fact, Islam expects 
Muslims to reside wherever they are with dignity and strength and honour. 

Enemies of Islam must be treated as weak and non-entities, 

Some ulama (Scholars) say that this hadith hints at exiling the Jews and Christians from the 
Arabian Peninsula for, they are the peoples of the Book and also of the qiblah. They have 
different qiblahs and each of theirs is also different from the Muslims qiblah. In this way, 
there will not be two qiblahs in this area. Only Muslims would live there. 

If a non-Muslim resides in a Muslim land as a dhimmi, but before paying the jizyah, he 
becomes a Muslim, then he will not be asked to pay a jizyah because he is a Muslim. 
Muslims have not to pay a jizyah. 


REMISSION AGAINST JIZYAH 
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4038. Sayyiduna Anas «+ 4.2, narrated that. Allah’s Messenger piv ale àl lo sent 

Khalid ibn Walid to Ukaydir of Dumah. They seized him and brought him (to 

Allah’s Messenger pl- jals àl lo. He forgave him and spared his life, and made peace 
with him against the jizyah he ought to pay.? 

COMMENTARY: Dumah was the place whose King was Ukaydir. It was near Tabuk in. 

Syria. Ukaydir was a Christian. The Prophet »l.y4,e4).6 had commanded Khalid to seize 


him alive. So, he was brought alive and he agreed to pay the jizyah. Later, when Allah 
guided him, he became a perfect Muslim. 


TITHES ON NON-MUSLIMS 
1 JG shag efeabs Joab Sees etal beast ol eds babi ut od 3s bes (t 4) 
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4039. Sayyiduna Harb ibn Ubaydullah narrated on the authority of his (maternal) 
grandfather, from his father that Allah’s Messenger pl- jate či „4o said, “The ushr (not . 


tÉ 
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4 Tirmidhi # 633, Abu Dawud # 3953, Musnad Ahmad 1-223. 
2 Abu Dawud # 3037. 
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the land tax of one-tenth) is to be levied only on Jews and Christians. Itis not to be 
levied on the Muslims.! 


COMMENTARY: The ushr mentioned in this hadith concerns trade merchandise. It does 
not refer to wajib (obligatory) sadaqah (charity) (on produce of land), because the ushr (tithe, ' 
one-tenth) on land produce i is wajib (obligatory) on the Muslims. 

Khattabi «sài» said that the form of ushr that is wajib (obligatory) on the Jews and Nasara 
(Christians) is the one on which peace was concluded with them when they were made 
dhimmis (non Muslim residents of a Muslim State). If no agreement was concluded with 
them when they were accepted as dhimmis (non Muslim residents of a Muslim State) then 
nothing will be wajib (obligatory) on them apart from jizyah. This is to which Imam Shafi’l 
aed», abides. 

The contention of the Hanafis is that if the Jews and the Christians impose any kind of tax 
or duties on the trade merchandise of the Muslims at their borders, then it is also rightful 
on the part of the Muslims to impose a like levy when the Jews and Christians bring their 
_ merchandise to their borders. 

If they do not levy any kind of impost, then the Muslims must do likewise. 


DHIMMIS (NON MUSLIM RESIDENTS OF A MUSLIM STATE) MAY BE 
COMPELLED TO CONCLUDE TREATY 


r 
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4040. Sayyiduna Uqbah ibn Amir narrated that he submitted that he submitted, “O 
Messenger of Allah. (during our journey for Jihad (crusade) ) we pass by a people 
who do not offer us hospitality nor let us have what is due to us from them (as 
imposed by Islam, like giving us a loan getting us what we need).We do not take 
anything from them (by force, so we are very desperate).”On that, Allah’s 
Messenger el jedi Jo said,” If they persist in denying unless you take by force. You 
may do so.”? 


COMMENTARY: The people against whom the complaint was ledged were dhimmis 
(non Muslim residents of a Muslim State). (They had -not accepted Islam but had 
submitted to pay the jizyah and live us obedient subject of Islamic State) It had been 
agreed with them that they would be hospitable to the Muslims going through their 
land to engage in jihad (crusade). They did not abide by the agreement and also refused 
to sell to them the provision they needed. So, the Prophet Lysate i le allowed them to 
take what they needed by force. 

However, it must be understood that if no agreement has been made with the dhimmis (non 
Muslim residents of a Muslim State) before hand then it is not allowed to the Muslims to take 
anything from them by force, without their willingness, if the Muslims are not desperate. 


1 Abu Dawud # 3846, Musnad Ahmad 3-474. 
2 Tirmidhi # 1589 
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SECTION III hi andl 


DHIMMIS (NON MUSLIM RESIDENTS OF A MUSLIM STATE) MAY BE BQUND TO 
BE HOSPITABLE TO MUSLIMS AND PAY THE JIZYAH 


Ipsis Ai Eio is 53562 G1 Lal 525 (6641) 
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4041. Sayyiduna Aslam said that (during his caliphate,) Sayyiduna Umar ibn 
Khattab imposed a jizyah of four dinars on those (dhimmis (non Muslim residents 
of a Muslim State))who possessed (abundant)gold, and of forty dirhams on those 
(dhimmis (non Muslim residents of a Muslim State))who possessed silver. Apart 
from that, he also fixed (on them) provisions for the Muslims and hospitality for 
three days.! 


‘COMMENTARY: The condition of Hospitality for three days elaborates on the stipulation 
of provisions for the Muslims. 

When the non-Muslims were given the status of dhimmis nah Muslim residents of a 
Muslim State) and the jizyah was imposed on them (at the rates mentioned),it was also 
agreed that they would provide hospitality to the Muslims for three days. E 
It is stated in Shah-un-Sunnah (Prophet's glu yea o practice) that it is allowed to impose more 
than one dinar as jizyah on the dhimmis (non Muslim residents of a Muslim State) and to 
stipulate that they would be hospitable to Muslims who pass by them. The expenses of the 
hospitality would not be deducted from the jizyah. Rather, hospitality is additional to tha 
_ jizyah when concluding the agreement with them. Details may be seen in the Mirqat, etc. 


CHAPTER - X 
(AL-SULH) PEACE : pl) lel; 


Sulh is the noun of salah (prayer) ¢»e and sulooh cy. It is the opposite of (fasaad ot...) 
destruction or spoiling. 

The head of state is authorized by Islam to conclude a treaty of peace with the enemy 
nations in Keeping with the monotheistic belief to maintain and promote universal peace, 
to propagate Islam to protect and provide security and freedom to human beings and to 
meet the political and Military demands. 

- Accordingly, in 6AH, the Prophet pyaledi,Je made peace with his staunchest enemy, the 
Makkan disbelievers. Itis known as Sulh Hudaybiyah or the peace Treaty of Hudaybiyah. 
Its term was determined for ten years. Hadith as well as history record unanimously that it 
is this very peace treaty of Hudaybiyah that made the propagation of Islam very easy. At 
the same time, the world learnt that Islam is the true standard-bearer of human values and 
peace. It was observed that Muslims faithfully abided and honoured the terms-of the treaty 
in spite of the provocations of Makah idolaters. 

Barely three years had passed when the polytheists of Makkah helped the Banu Bakr in 


1 Muwatta Malik#43 (Zakah). 
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their war with the Banu Khuzaah the alies of the Prophet L jade ăi e and thus broke the 
peace treaty. 


SECTION I J fi jadi 
PEACE TREATY OF HUDAYBIYAH 
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4042. (Sayyiduna) Miswar ibn Makhramah «så! >»; and Marwah ibn Hakam 4s äs s>). 
(both) narrated that in the year of Hudaybiyah, the Prophet pljas à J. went out 
(Madinah) with some more than one thousand of his Sahabaha+4i_.>, when he came 
to Dhul Hulayfah (about six miles south of Madinah, also called Abyar Ali), he 
garlanded and marked the hadyi (or the sacrificial animals), assumed the ihram 
(sheet of fabric) for umrah and set forth (from there). When he was at Thaniyah (the 
mountain pass) by which one descends to Makkah, his she-camel (Qaswa) Knelt 
down (with him). The people began to (rod it and to) say hal, hal J (Go on, go on) ! 
Qaswa! Is reluctant! ” But, the Prophet pljas à lo said, “Qaswa’ is not reluctant. 
Such is not her habit. But .He who had held back the elephant, has held her back.” 
Thef; he said, “By Him in whose hand is my soul, they shall not ask me for 
anything whereby they honour that which Allah has made sacred (His Haram) but I 
shall give it to them.” Then, he got the she-camel to get up and she was quick at it. 
Turning aside from‘the road leading to Makkah, he went to the extreme limit of 
Hudaybiyah at a pool with little water. (Here, he alighted). The people took the 
water in small quantities but it was consumed soon. (though they took the 
minimum possible). They complained to Allah's Messenger «t~ jade à at thirst, so 
he took out an arrow from his quiver and instructed them to immerse it in the pool. 
By Allah, water gushed out to them (in a never ending quantity) till the time they 
departed from it. ` 
While they were in this state, Budayl ibn Waraqa Khuza’I came with some men of 
Khuzaah (on behalf of the infidels to strike peace). Urwah ibn Masud (also) arrived 
after him. 
(Here, Bukhari presents the lengthy conversation between the Prophet plejade ài Lo 
and these two men, but the compiler of Masabih has omitted all that for the sake of 
brevity. Then the narration continues 
Suhayl ibn Amr came afterwards (as their last envoy). The Prophet pi~ jade ài Jo then 
said (to Sayyiduna Ali «sà s23,” Write. This to what Muhammad Allah's Messenger 
has made peace...” Suhayl interrupted, “By Allah, if we accepted you as Allah’s 
Messenger then we would neither turn you away from the Kabah nor fight with 
you. Write: Muhammad ibn Abdullah.” The Prophet aise asserted, “By 
Allah, I am Allah’s Messenger even if you believe me. (But in view of the need of 
the hour, I accept your demand.) Write (Ali!) Muhammad ibn Abdullah.” Suhayl 
also said, “(Write also If any person belonging to you comes to us, we shall not send 
him back to you but) if anyone of us comes to you, even if he follows your religion, 
-you will return him to us.” (The Prophet pL y1¢4_,J. agreed to that too.) 
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(Again, the compiler of the Masabih has abridged the narration from Bukhari. Any way) 
When he finished writing down the agreement, Allah’s Messenger pljas ål o said 
to his Sahabah (Prophet’s Companions) POE > », “Arise and sacrifice (the hady; and 
then shake (your head).” | 
After that, a number of believing women (of Makkah) came. Allah, the Exalted, | 
revealed: 
(lo Ye aoe dl) AO col 5a Gh Se $1 £5 U5 1S Tp CATS 

{O you who believe, when believing women come to you as emigrants...}(60: 10) 
Allah, the Exalted, forbade them (through this verse) to return them, but He ordered 
them to give back their dower. 
The Prophet «ljas ài o then came to Madinah. (Some days thereafter,) Abu Basi” 
as äl s2, one of the Quraysh and a Muslim, came to him (from Makkah). The 
Quraysh had sent two men after him. The Prophet jate% o returned him to the 
two men (in terms of the treaty). They took him (to Makkah). Abdul Hulayfah, 
they (stopped over and) alighted (if being their first stage of the journey) and ate 
the dates that they had. Abu Basir pl«j«Je 4)» said to one or them, “O you! By 
Allah, your sword seems very good to me. Let me see it. ” He handed it over to 
him and (in an instant) he struck him (so severely that he fell) and he died. The 
other man (was terrified and) fled from him. He reached Madinah and ran into 
the Mosque (Masjid Nabawi). The Prophet ¢l-,4/+ 41. remarked, “This man is in 
a terrified state.” He said, “(Yes!) By Allah, my companion has been killed and I 
am near to being killed,” 
Then, Abu Basir pjate ài de also arrived. The Prophet pluyate at Lo said, “Alas for 
his mother!” (An expression of amazement.) “He will stir up war! Only if he had 
some relatives (to help him and give him shelter).” When he heard the Prophet |. 
pw yatedt, Abu Basirel- jate ài Lo understood that the Prophet,- jade ài e would again 
hand him over (to the Makkans). So, went out (of Madinah) and came to (a place 
. near) the seashore. i 

(The narrator added Abu Jandal ibn Suhayl «sà»; also escaped (from the idolaters) 
and teamed up with Abu Basir «sà s» Then, this was emulated by every Man of 
Quraysh who embraced Islam. He united with Abu Basir «+41», (and escaped 
from the Quraysh). Soon they were a sizeable team. Whenever they learnt of a 
caravan of the Quraysh proceeding to Syria, they intercepted it. They Kill the men 
and seized the merchandise (or whatever they carried). So, the Quraysh sent 
someone to the Prophet pi) als 41 Je. (They had realized that they had erred in 
placing that condition and were paying for that.) They pleaded with him adjurning 
him by Allah and the ties of Kinship between them and the Prophets) ài sho to 
command them (Abu Basir «sä»; and others) to stop (harassing them). They agreed 
that (he should not return to them) anyone who came (to Madinah) to him and he 
would be safe. 
The Prophet sent necessary instructions to them (They should not intercept the 
caravans of the Quraysh but should come to him in Madinah.)! 


1 Bukhari # 2731, Abu Dawud # 2765, Musnad Ahmad 4. 331. 
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‘COMMENTARY: Hydaybiyah is about sixteen miles to the west of Makkah. The mountain 
Jabl ash-Shamisi is locatred here giving it its other name Shamisiyah. Most of this place is 
within the limits of the Haram. 
The Sahabah (Prophet’s Companions) «¢+ 4,2, who had accompanied the Prophet ae i J 
e3 were more than one thousand, any number up to one thousand five hundred. They set 
out as one thousand and four hundred and people joined them on the way to raise the 
~ number to one thousand and five hundred. 
When a’ pilgrim assumes the ihram for Hajj (pilgrimage) or umrah and is prevented from 
observing it, then it is called ihsar (:4a>). In such a case, he must slaughter the animal he has 
with him for sacrifice and shave his head. This person is called mushir. Imam Shafii 4 a> 
-says that he must slaughter his animal at the place where he is stopped, even if it is not 
within the Prophet's elu sea) lo action because Hudaybiyah is not within the limit of Haram. 
Imam Abu Hanifah ša}, however, says that it cannot be sacrificed outside the Haram. He 
says about Hudaybiyah that not all of it outside the limits of the Haram. Most of it is within 
the limits and clearly the hadyi was slaughtered inside the limits of the Haram. 
Referring to the believing women who had come to the Prophet pissas ài le and of whom 
the Quran says that they should not be sent back and their dowers should be returned, it is 
that when their disbelieving husbands come and if they had paid them the dower then that 
must be returned to those men. According to Tafsir Madarik and others, this command 
applied only to that particular case. It was abrogated afterwards. The women were not sent 
back because the treaty stipulated that only men who came to the Prophet p= jale ài Lo from 
Makkah were to be returned, not the women. 
The Prophet el~ jale či 4o words about there being someone to help Abu Basir «sài s2; éouid 


-also mean: “Would that someone advised him not to come to me!” 


However Abu Basir «sà»; understand that the Prophet gluyate ai o would abide by the 
treaty and hand him over to the Qurayrah. So, he found out an alternative arrangement. 
Abu Jandal «säi»; was the son of the same Suhayl who had come as envoy and negotiator 
on behalf of the Quraysh. He had locked Abu Jandal «s å s»; who had embraced Islam 
before hand in Makkah but he escaped from the confinement and came to Hudaybiyah at 
first. Here the Prophet pljas ài ho convinced him that he could not contravene the treaty 
and consoled with him. So he went back to Makkah and fled from there a second time, to 
join Abu Basir «sài 2). 


THREE CONDITIONS OF PEACE TREATRY OF HUDAYBIYAH - 
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, 4043. ‘Sayyidna Bar'a ibn Aazib «sä +) said that the Prophet pl jate dito concluded 

the treaty with the polytheists on the day of Hudaybiyah concerning three things 
(in particular). l 
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(i) If anyone of the Polytheists (of Makkah) came to the Prophet plac at Jo 
(after embracing Islam), he should send him back to the polytheists, and if 
any of the Muslims came to the polytheists, they would not return him. 

(ii) The Prophet ploy ale 4) to should (not enter Makkah that year: “but) enter 
Makkah the next year and stay only three days in it. And, 

(iii) He should carry only such weapons as sword and bows in their (cases or 
appropriate) coverings. 

At this point, Abu Jandal «s å»; came to him in his fetters because of which he 
hobbled. But, the Prophet pl jade ăi gho sent him back.! 


COMMENTARY: The weapons were to kept in their ieather casings. The Muslims were 
disallowed to enter Makkah with unsheathed weapons. 
We have spoken about Abu Jandal «4.2, in the previous hadith. The Prophet pl- jase čl sho 
exhorted him to show patience and him for reward in the hereafter. Allah will surely create 
for you and other weak and helpeos men like you a way out.” 

Outwardly, the peace treaty seemed to be to the disadvantage of the Muslims. For one 
thing, at that time, they were not strong and, well- equipped. Besides, they had not come 
from Madinah with an intention to fight. They had to respect the sanctity of the Haram, 
and Allah had not revealed to them to fight with the pagans. There were many other 
reasons too. 
Nevertheless actually the treaty proved to be very profitable to the Muslims. There were 
ample opportunities to propagate Islain. Many far flung places became receptive to Islam. 
Then Allah caused them to liberate Makkah and its people came within the bounds of Islam. 
It became clear that by accepting the conditions of the people of Makkah, the Prophet ai, 
esate had demonstrated his desire for peace and love for humanity and he also emerged 
as one with an exceptional political farsightedness. He showed, most of all, that he was 
sincere and obedient to Allah to the utmost. 
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4044. Sayyiduna Anas «sà „+; narrated that the Quraysh concluded the peace treaty 
with the Prophet p-je ài 42. They placed the condition that if anyone went to them 
from his side, they would not turn him back. But, if anyone went to him from their 
side, he would send him back (to them). They (the sahabah (Prophet’s Companions) 
ge 41.» ) asked him (on seeing the apparent disparity). “O Messenger of Allah, 
shall we write this down?)” (Do you consent to this condition?)” He said, “Yes. He 
who goes away from us (has certainty apostated. So,) Allah has removed him far 
from His mercy. But, he of them who comes to us, Allah shall surely appoint for 
him a way out and an escape.”? 


1 Bukhari # 2700, Muslim # 92-1783, Abu Dawud # 1832. 
2 Muslim # 93-1784. 
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PLEDGF FROM WOMEN 
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4045. Sayyidah Ayshah sä >; narrated about the oath of allegiance received from 
women that Allah’s Messenger ¢lsaJedi,l0 examined them (who came from Makkah 
and professed Islam) in the light of this verse: 
Edze ts Lhe Fy Eels 15) St LG 
{O Prophet, when believing women come to you to pledge allegiance to you } (9: 12) 
When a woman declared her acceptance of this condition, he said to her : I have 
accepted your pledge.” He only communicated orally to her. (She said) “By Allah, 
his hand never touched a woman’s hand when a pledge of allegiance was taken.” 
COMMENTARY: The Prophet ph jate ài Lo used to get the women to declare that they would 
abide by the commands of this verse, the gist of the entire verse is that the Muslim women 
must pledge to abide by its commands: they would not associate anything with Allah. 
They would not steal, 
They would not commit adultery, 
They would not kill their children (as female infants were buried alive during pre 
Islamic days), 
They would not slander or accuse anyone falsely, and 
They would not disobey (any command of Allah and his Messenger pl yale ai Lo) 
In this sense this verse elaborates on the verse (60: 10) as reproduced in the hadith # 4042. 
The way the Prophet plu sated te took the pledge from women is the sunnah (Prophet's a,J.0 
qu sacle practice). It must be followed and it is not necessary to introduce formal procedures 
as some Shaykhs do. They take a vessel full of water and dip their hand into it and ask, the 
woman to dipher hand too. Or, some of them hold a piece of cloth at,on e end and the 
woman is required to hold it at the other end. It is better and enough to follow the 
Prophet's pL ytedi,_o method. 
The compiler of the Masabih has placed this hadith in this chapter(et«!) (Peace) because at 
Hudaybiyah, it had become necessary to get the oath of allegiance from the Sahabah 
(Prophet’s Companions) p¢£à that is known as Bay’t Ridwan. The Quran refers to in thle 
verse of al-Fath (48: 18). This is why the hadith of pledge of allegiance from women is 
placed here though no such pledge was taken from them at Hudaybiyah. 


SECTION II cpith juadi 
SOME OTHER CONDITIONS OF THE TREATY OF HUDAYBIYAH 
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1 Bukhari # 2713, Muslim # 88-1866. 
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4046. (Sayyiduna) Miswar «41,2, and Marwah «så s»; said that (among other things, 
the Quraysh of Makkah) made peace (at Hudaybiyah, agreeing) to a no-war pledge 
for. tén years so that the people could have security. (It was also agreed,) there should 
be a firm locked honest (pact) to banish theft and treachery (unobserved or openly). 


COMMENTARY: The locked honest pact’ - (4j%4z¢) - implies clearing hearts of deceit and 
cunning against each other and being faithful to the treaty. There should be no stealing by 
stealth and no usurpation of rights, etc. 


PROMISES MADE TO NON-MUSLIMS MUST BE HONOURED. 
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4047. Sayyiduna Safwan ibn Sulaym «sài» narrated on the authority of a number of 
the sons of the Sahabahas 4 .», of Allah’s Messenger sl) we ai J» that their 
(respected) fathers (the Sahabaha+ ii,» said that Allah’s Messdenger gl» j1ei 1» said, 
“If anyone wrongs a (non-Muslim) person with whom a covenant has been 
concluded (like a dhimmi), or violates his rights, or burdens him beyond what he 
can tolerate (like imposing an unjust jizyah on a dhimmi, or an excessive ushr on an 
infidel who has brought his trade merchandise for sale), or he takes away from him 
something without his willing permission, then I shall argue against this person in 
the day of resurrection.? . . 


PLEDGE OF ALLEGIANCE FROM A GROUP OF WOMEN 
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4048. Sayyidah Umaymah bintRugqayqah narrated, “I swone allegiance to the 
Prophet jale o alongwith some women (all together in a group). He said, (I get 
the pledge from you) as far as you can and as much as is in your power. (Thus, the 
Prophet ly ae dt Lo was kind to us women to bind us only to the extent of our 
ability.) I submitted. ‘Allah and His Messenger pl- jate ål are merciful to us more 
than we can be to ourselves.’ I then requested, ‘O Messenger of Allah, receive our 
pledge - meaning, shake hands with us.’ He said. ‘My words to one hundred 

` women are like my words to one woman.’ (He me.i:t itat an oral oath is enough for 
a woman and it is not necessary to get it individually from every woman separately. 
They may all pledge together.) 


‘1 Abu Dawud # 2766, Musnad Ahmad 4. 325. 
2 Abu Dawud # 3052. 
3 Tirmidhi # 1397. Nasa’I # 4181, Ibn Majah # 2874, Musnad Ahmad 6. 357m Muwatta Maalik. 
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COMMENTARY: The compiler of Mishkat has not named the books that transrthit this 
hadith. However, they are located by others and mentioned in the marginal notes. 


SECTION TT één jai 
PEACE TREATY WRITTEN BY THE PROPHET lu sated, Le 
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4049. Sayyiduna Bara ibn Aazib «+ 4 ») narrated that in Dhulqadah, Allah’s 
Messenger ol» yale a! o went to perform an umrah, However, the Makkans did not 
allow him to enter Makkah unless he made an agreement with them to come next 
year and stay three days. So, while penning down the treaty, they wrote: “This is 
what Muhammad Messenger of Allah has agreed.” The Makkans protested, “We do 
not consent to that. If we believed you to be Allah’s Messenger, we should not have 
prevented you. You are Muhammad ibn Abdullah.” (So, write accordingly.) He 
said, “I am Allah’s Messenger as well as Muhammad ibn Abdullah,” and he 
instructed Sayyiduna Ali ibn Abu Talibas 2, to erase Messenger of Allah; but he 
agreed. “No, by Allah, I shall never erase it.” Allah’s Messenger pl jade ài Jo took it 
(from Ali). Though he did not know how to write, yet he (erased the words ‘Allah’s 
Messenger’ and) wrote “This is what Muhammad ibn Abdullah has agreed” (and it 
had these conditions: ) “The weapon that he will carry on entry into Makkah will be 
only a sword in the sheath. If Any of the people of Makkah decides to go out with 
him, he shall not take him ee But if any of his companions wishes to stay 
behind in Makkah, he will not stop him.” 
Then after he came (to Makkah) and the agreed period was over, they went to 
Sayyiduna Ali «+4.» and said, “Tell your friend to leave us. Indeed the time is 
over.” So, the Prophet »ly41¢4) 2 departed (from Makkah)! 


COMMENTARY: Sayyiduna Ali «+412, did not take the Prophet pl- jatsi Lo instructions to 


1 Bukhari # 2699, Muslim # 90-1793, Darimi # 2507, Musnad Ahmad 4, 2911. 
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erase the words as a command (wajib (obligatory) to be obeyed), otherwise he would not 
have refused to do so. Besides, it was not a refusal from him, at the base of it was his deep 
love for and extreme belief in, the Prophet pia a Je that was his lone asset of life... He 
could not bring himself to delete the greatest (reality and) truth in life that his own pen had 
inscribed on the pages of the document. In fact, his aim of life and essence of faith was to 
imprint this truth on the heart and mind of everyone on earth. 

The ulama (Scholars) differ on whether the Prophet pl» sale aie himself penned down this 
peace treaty as this hadith tells us. Most of them assert that he did not write it and in fact, 
could not write at all because Allah, the Exalted, has called him ummi (unlettered). An 
ummi can neither read nor write. 

Other scholars say that the Prophet ply? did actually write it. Though he is called an 
ummi when his Prophethood and messenger ship were universally confirmed beyond 
doubt and he was clearly known to be Allah’s Messenger, Allah enabled him to write. Or, 
his writing at time was a miracle. These scholars cite this hadith. 

However, the first-mentioned ulama (Scholars) say that he is said to have written in the 
same sense as one says, “The king built that city.” Clearly, this means that he had it built. 
So, here, too, the Prophet pl jaded! Le had the document written. 


CHAPTER - XI 


THE EXPULSION OF THE JEWS FROM olig enese ok 
(THE PENINSULA OF) ARABIA 5 : : 


The word Jazira is a piece or tract of land surrounded by water on all sides. 

The jaziratul-Arab is the region surrounded by the Indian Ocean, Gulf Sea,Tigris and 
Euphrates.It extends from Aden to Syria,from Jeddah to the coasts of Iraq.(According to Al- 
Mawrid a peninsula is shibul jazirah and a jazirah is an island,so it is a semi-island) 


SECTION I jija 
EXPULSION OF JEWS FROM ARABIA 
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4050. Sayyiduna Abu Hurayrah «s à ç») narrated that while they were sitting in the 
mosque, the Prophet „l~ jale ù 2 came out to them (from his home) and said, “Come 
-to the Jews.” So, they went out with him till they came to their place of religious 
education. The Prophet ee J ale dil lie stood (there) and said, “O company of Jews 
accept Islam and you will be safe (from worldly anxieties and punishment i in the 
hereafter) Know! The land belongs to Allah and His Messenger (for Allah is the 
Creator and the Messenger is His vicegerent on earth). So, (if you refuse to accept 
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Islam) then I intend to expel you from this land (Arabia). If anyone of you has 
(immovable) property of any kind (that he cannot carry away), let him sell it.”1 | 
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` 4051. Sayyiduna Ibn Umar «s à e) narrated: Umar «s à»; stood up (one day) to 
deliver a sermon. He said, “(As you know,) Allah’s Messenger ply ate at ue had 
decided that the Jews of Khaybar should work on their property (and keep arid own 
their gardens but give us half of their produce and income and they would also pay 
the Jizyah). HE had also said, “We would let you stay (in Khaybar) as long as Allah 
lets you stay.” Indeed, now I perceive that there is good in expelling them. 

When Umar «+4i,.2, decided on that, a man of there Banu Abul Hugaygq (an old man 
and their.chief) came to him and said, “O Amir ul-Mumin, will you expel us while 
Muhammad plads ži 4o had let us stay and had retained us in our (gardens and) 
property?” Umar «sä»; asked, “Do you suppose that I have forgotten the saying of 
Allah’s Messenger oy «1+ 41 Lo asking you, ‘How would you feel when you are 
expelled from Khaybar and your camel runs along with you, night after night?” He 
said, ‘Abul Qasim had said that in a light-heated manner.’ Umar «+ 4',.2, said, ‘You 
like O enemy of Allah.’ 
Then, he expelled them. He compensated them for their fruits by giving them the 
-equivalent in money. Camels and miscellaneous things like saddles, ropes, etc.” 


PROPHET’S INSTRUCTIONS TO OUST THE POLYTHEISTS FROM ARABIA 
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4052. Sayyiduna Ibn Abbas «aà >) narrated that Allah's Messenger «s ài s»; gave 
(them) three instructions (at the time of his death). He said, “Expel the polytheist’s 
from Arabia (meaning, Makkah and Madinah). Threat the envoys and messengers 
as I treat them.” 
The narrator said that Ibn Abbas «s à»; observed silence concerning the third 


t 


1 Bukhari.# 3167, Muslim # 61-1765. . 
2 Bukhari # 2730. 
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"i 


instruction or Ibn Abbas «4,2, said, “I have foigothen it. 


COMMENTARY: Qadi Iyad «s3»; suggested that the third thing could be the Prophet S 
ele sage ail, lie saying : 
dang lt epi ias Y 
(Do not take my grave as an idol that is worshipped. ) 
Muwatta Imam Maalik 


EXPULSION OF JEWS AND CHRISTIANS FROM ARABIA 
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4053. Sayyiduna Jabir ibn Abdullah «s à +», narrated that (Sayyiduna) Umar ibn. 
Khattab «sà s»; informed him that he had heard Allah's Messenger pl- jate ài ghe say, 
“I shall certainly expel the Jews and the Christians from Arabia so that I shall leave. 
no one in it but Muslims.” 


Another version is (he said): “If I live then insha Allah, I shall certainly expel the 
Jews and the Christians from Arabia.”? 


SECTION II | cit jvadif 
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There is no hadith in it except the one of Ibn Abbas peaa ) on there being no two 
qiblas (#4037), mentioned already under jizyah. . 


SECTION III Esti [adi 


UMAR «sù»; WAS INSTRUMENTAL IN EXPELLING JEWS ANI D CHRISTIANS 
FROM ARABIA. 
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4054. Sayyiduna Ik Ibn Umar «sài >) reported that Umar ibn Khattab «så >) egeli 
the Jews and the Christians from the land of the Hijaz. Indeed, when Allah’s © 


A 


1 Bukhari # 3053, Muslim # 20. 1637. 
2 Muslim # 63-1767. 
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Messenger pl jasså o had prevailed over the people of Khaybar, he had intended to 
expel the Jews from it, for when any land is conquered, it belongs to Allah, His 
Messenger and the Muslims (and only Allah’s religion holds supreme).. But, the 
Jews requested the Messenger of Allah to spare them on condition that they should 
tend to the fields and cultivate them against half of the produce. So Allah’s 
Messenger pl»yaJe ai le said, “We shall let you stay (at Khaybar) on that condition 
(which you propse) for as long as we wish” So, they were permitted to stay (at 
Khaybar) till Umar ousted them during his caliphate to Tayma and Ariha.! 


CHAPTER - XII 
THE FAI Er 


What is fai: Fai is the property that the Muslims acquire from the infidels without engaging 
in battle. All of it belongs to the Muslims. Neither is the Khums (or one-fifth) taken from 
it, nor is it divided among the warriors. In the time of the Prophet uy. ài o, when an 
army returned with Fai, the Prophet sl- jateà 4o used his discretion to give it to whomsoever 
he wished. He gave and withheld as he deemed best, and also bestowed much to some 
and little to others. 

As for the property acquired by the Muslims from the infidels after battle, it is called 
ghanimah; or booty (or spoils). One-fifth is taken from it. Then it is divided among the 
warriors, the footman getting one share and the horseman getting two shares. 


SECTION I Sia juni 
WHERE IS FAI SPENT 
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4055. Sayyiduna Maalik ibn Aws ibnHadathan «s äs»; reported that Umar ibn 


Khattabas ù 2) said “Surely Allah bestowed on His Messenger ploy ate is Je an 
exclusive share in this Fai as He gave to no one else.” Then, he recited. 


ai a) a325 KAG 


{And whatsoever Allah has restored to His Messenger from them, a this you urged 
not any horse or any riding camel, but Allah gives authority to His Messengers over 
whomsoever He will. And Allah has power over everything.} (59: 6). 

“It was only for Allah’s Messenger ply 4c 4) Jo. He gave his family their annual 
allowance from this property and took the remainder to (use and) spend as he used 


1 Bukhari # 3152, Muslim # 6-1551. 
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Allah’s property.”! 
COMMENTARY: The verse cited is the sixth of Surah al-Hashr. Allah tells the Muslims in this. 
verse that He let His Messenger ¢lu sa,\e.i!, 1.0 have all the property of the Banu Nadir to manage 
and administer at his discretion. It was acquired without Fighting ‘and strenuous effort. 
The Bano Nadir was commended to get out of Madinah but they did not comply. So the 
Propheteluy ale at to and his Sahabahas 4 ..>) set pit against them on fast since they were 
about two miles from Madinah. But, there was no need to fight because the Banu Nadir 
gave up after a short siege. They departed with whatever they could carry on their camels 
up to Khaybar. All their properties were seized for the Prophet pl- jats ài Le, all of it being 
regarded as Fai. The foregoing verse was revealed to let the Muslims know that whatever 
was taken was not divisible. It was not ghanimah (booty): It belonged to the Prophet äi o 
yale and he could use it as he wished. 
The Hanafis’ Follow the same ruling as outlined in the foregoing lines. However, Teebi s») 
as Ši said that according to Imam Shafi «s å»; Fai is divided into twenty-Five portions, 
twenty-one of which are used by the Prophet el-yate a1 de for his own self. The remaining 
four are used for his relatives who are orphans, the needy and the travellers. 
It is stated in Tafsir Mu-a-lim ut Tanzil that the ulama (Scholars) differ on the management 
and administration of Fai after the death of the Prophet pl» yale dio. Some say that it is the 
persuasive of the Islamic State. Imam Shafi «4.» gave two opinions: 
(i) It is the right of the warriors and is divided among them. 
(ii) It is used for the general good of the Muslims. 
As for giving his family one year’s allowances we know from other ahadith that the 
Prophet glo, ale ài le never kept aside anything for the morrow for himself. He never 
accumulated anything for himself at any time. 
Also, he never gave his wives as annual allowances regularly.It was only sometimes that he 
gave them. 
Imam Nawawi «s à ,») said that we learn from this that it is allowed to keep aside 
necessities of life for one year. It does not go against tawakkul (trust in Allah). 
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4056. Sayyiduna Umar «så»; said that the properties of Banu Nadir were of the 
kind that Allah had granted to His Messenger gluyaJ- a J. (without effort) for 
which the Muslims did not have to ride on horses or camels. Hence, they 
belonged specifically to Allah’s Messenger p; ate à o. (From this) he gave 
provision (and expenses) to his members of the household for one year. He 


allocated the remainder to buy weapons and horses to be used (in jihad 
(crusade)) in Allah’s path.? . 


1 Bukhari # 3094, Muslim # 49-1775. 
2 Bukhari # 2904, Muslim # 48. 1754. 
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DIVISION OF FAI BY THE PROPHET p- sdei lio 
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4057. Sayyiduna Awf ibn Maalik «s4),.2) narrated, “When Allah’s Messenger «cai, 
ei.) received the Fai, he divided it that very day (among the needy). He gave two 
portions to a married man and one portion to an unmarried man. I was called and 
was given two portions, because I was a man with a family and Ammar ibn Yasir 
was called after me and given one portion.” 
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4058. Sayyiduna Ibn Umar «¢4i,,2, narrated, “I observed that the first thing Allah’s 
~ Messenger pljas ăi o did promptly when Fai came to him was to give some of it to 

those who had been (recently) set free (from slavery).”? 


COMMENTARY: The recently set free slaves deserved to be given from Fai straightaway 
because they had no proper refuge and support. 

Some people say that the words of the hadith ‘have been (recently) set free’ refer to the 
Mukatib (who buy their own freedom). Some others say that it means: iist »»9 4» (those 
who are singular in obedience to Allah) | 
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4059. Sayyidah Ayshah i: å», said that a pouch containing beads was brought to 
‘the Prophet pisate ài o. He divided them among the freewomen and female slaves. 
She said that her father (when he received anything) divided them between 
freemen and (male) slaves.3 
COMMENTARY: The Prophet plate ale gave the beads to women only. But Abu bakr 
asd») gave them to men too. 


FA'I IS DIVIDED EQUALLY TO ALL 
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‘1 Abu Dawud # 2953. 


' 2 Abu Dawud # 2951. 
3 Abu Dawud # 2952. 
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Gihplolso) -sus Aies Ideas dU asa 
4060. Sayyiduna Maalik ibn Aws ibn Hadathan àa; narrated that one day Umar 
ibn Khattab «s à») mentioned the fa’i. He said, “I am not more deserving of this 
fa’I than you are. And none of us is more deserving of it than anyone else. However 
we are placed at our (position and) ranks as determined by the book of Allah, 
Mighty and Glorious, and the division made by His Messenger pl- jale ài Lo. Hence, 
there is this one who proceeded (in accepting Islam) and there is one who endures 


hardships (for religion), and there is one who has a family, and there is one who has 
his needs.” 


COMMENTARY: Sayyiduna Umar ibn Khattab «*4,.2, set doubts at rest that he was no 
more deserving of fa’I lest people thought that as a caliph of the Prophet ployate ai leo who 
was most deserving of this property, the right passed down to him.It was not so. He alst 
made it clear that no one could more deserving than anyone else. So this statement appliec: 
to all people as a general maxim. 

The only principle to detérmine that was difference in ranks to find out the most deserving. 
this is clearly defined in Allah’s Book in His words: 


oS uiis Ti 
{(It is) for the poor emigrants who were expelled from their homes and their 
possessions... 
(upto) Our Lord, You are Gracious, Merciful} (59: 8-10) 3 verses. 
And, also 


NSS 56 pole od IV a5 

{And the foremost, the first of the Muhajirs (emigrants) and the ansars.. 

(upto) That is a mighty triumph} (9: 100) 
The ranks of the Muslims differ and everyone should bë given more or less than another 
depending on their ranks and standing. 
These differences in ranks are mentioned in Allah’s Book as well as the Prophet's ase àl Jo 
ey division. He gave a greater share to the participants as iti») of the Battle of Badr. So, 
too, the Sahabah (Prophet’s Companions) eee a ws) who pledged at the Ba’yt Ridwan was 
preferred over the others. 
Then, in his speech, Umag «s äs»; mentioned the different categories of people who get 
preference in the distribution of Fai. They are mentioned in the hadith. 
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(AnS 75 Gols) 24 are 
4061. Sayyiduna Maalik ibn Aws Hadathanes i1,.», narrated that (Sayyiduna) Uma 
ibn Khattab «så v) (once) recited: 


KSA 2A o SiT 
(Surah at Tawbah, verse so) 


He said, “This verse is about theng people” (who are eligible for Zakat). Then, he 
recited: 


Ses HS +++ S54 acti etda sE T 13315 
(8: 41-al-Anfal, verse 41). 


He said, “This verse is about these people” me are the eligible for the Khums (one 
fifth)) Again, he recited: 


(al Hashr, 59: 7-8) And, he then recited: 


Zaai be EMS 
(al Hashr, 59: 10) 
He said, “This verse embraces all the Muslims. If I live (no Muslim will be there in 
my territories that will not get his share), even the sheered will get his share of Fai 
at Sarw and Himyar without an inkling of Sweat on his forehead.” (Meaning that 
he will not have to work for it even‘a little.)! 


COMMENTARY: At the jast word recited by him, Sayyiduna Umar « a,» said, “This 
verse embraces all the Muslims.” He meant that the kinds of people mentioned in it as 
eligible to get do cover. All the Muslim .As against this, the first two verses mention only 
those who deserve the Khums (one fifth). 

Sayyiduna Umar «41,2, was not in favour of drawing Khums (one fifth) from the Fai as is 
taken out from ghanimah ((booty). He held that all of the Fai must be spent on the good of 
the Muslims in accordance with the difference òf ranks outlined in the Quran and hadith. 
It is their right. Most of the ulama (Scholars), with the notable exception of Imam Shafi s23 
asd! subscribe to this contention. 

Moreover, Sayyiduna Umar «s ài s»; also held that Fai should be divided in keeping with 
ranks of the Muslims. However, Sayyiduna Abu Bakr«sa!.,», was of the opinion that every | 
Muslim has an equal share. He did not consider it necessary to esteem anygne’s ancient 
Islam or lineage, etc. He would say, “These things will be valued in the hereafter. If- 
anyone has become a Muslim before others and if anyone has shown more courage in 
religion and endured more hardship, then these deeds were done for Allah’s sake. So, only 
Allah will give reward for that. These things should not be made standard for more 
monetary benefits. 
As for Sayyiduna Umar «ai,,,, he respected differences in ranks. So when he divided the 
property, he gave more to Sayyidah Ayshah 4r4i,,2, than he gave to Sayyidah Hafsahis,,», 


1 Sharh us-Sannah # 2740. 
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we. He explained to her, “Daughter I give more to Ayshah because she was dearer to the 
Prophet pls yatea to. And her father was dearer to him than your father. 

Similarly, he gave more to Usamah ibn Zayd as äi >) than to his ‘son Abdullah ibn Umar 
«sài s», saying that the Prophets- jate äi Lo loved him more that Ibn Umar «sà ṣ»; and that 
Usamah’s «sä v2; Father was dearer to him than Ibn Umar’s father. 

Himyar is a place in Yemen. Itis known after the tribe that resides here and bears this name. 
Sarw was.a place in Himyar. (But Mu’jamut Buldan says that sarw(j,-) is the name of 
different manzils (stages of journey) in Yemen. Sarw al-ala, Sarw al-mandad, Sarw Sabin, 
Sarw al-Mala and Sarw ar-ra’l (between Tay and Ard Kalb). 
In conclusion, Umar «s 4.2) expressed hope and determination that if he lived and his 
caliphate grew larger, he would not fail to let every Muslim in his territories, even in far . 
flung areas, have his share of Fa’i. They will not have to make any efforts. 


THREE THINGS EXCLUSIVELY FOR THE PROPHET poles pacha, Lio 
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4062. Sayyiduna Maalik ibn Aws ibn Hadathan «s # 2, said that among the 
arguments presented by Umar «sä +) was his contention that for Allah's Messenger 
ely ale it Jo three kinds of property were exclusive. (They were). The Banu Nadir, 
Khaybar and Fadak. The properties of the Banu Nadir were solely at his disposal 
(after they were exiled, to spend on hospitality to guests, for providing weapons, 
buying horses, and so on). The revenue from Fadak was (spent) for travellers (who 
had exhausted their funds during travel). And (the revenues from) Khaybar were 
divided into three portions by Allah’s Messenger pl- jale ăn Lo: two or which he set 
aside for the Muslims and one for his family. If anything remained after providing 
his family, he spent that on the poor Muhajirs (emigrants) (emigrants).! 


COMMENTARY: (When the Prophet plo yates 4e died) Sayyiduna Abbas «sà»; and Ali 
asd,» came } To Umar «sài e»; for the property at Fadak. He did not accept their demand. 
He explained to them as stated in the hadith about the properties to which the Prophets. 
esa had exclusive right. Other Sahabah (Prophet’s Companions) ¢¢*4i,,.2) was present at 
the time and no one questioned his explanation, so this was the base of his evidence. Then, 
Umar «sà v»; appointed both of them as trustees over the revenue from Fadak to use it in 
the same way as the Prophet ol jedi. .0 had spent it on different heads of account. 

The Arabic word Safaya in the text refers to the prerogative of the Prophetplwy ate ai le to 
take anything from the spoils over and above the one-fifth(Khams), like a slave, sword, 
horse, etc. After him, no other ruler is allowed to do so. 


1 Abu Dawud # 2967. 
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' Fadak was an inhabitation in the neighbourhood of Khaybar. It was at a distance of two 
days from Madinah, a fertile land known for its dates and other fruits. Allah’s Messenger. 
-esile ăi o got it through negotiations for peace. The residents had half of its lands while 
the Prophet ply Je ai Lo got the remaining half. He used its income and produce as 
mentioned in the hadith. 

The Prophet pl yale, Le divided the revenue of Khaybar in three gor because it was to 
collection of many villages and towns. Some were taken after fighting and some 
surrendered peacefully. The collection from the former was booty, So the Prophet 46 ai, Le 
ey took the one-fifth from it. The recipts from the latter were Fa’I, so they were at his sole 
discretion. He used the Fa’i for his family and the welfare of the Muslim community. 


SECTION III ih jadi 
THE BACKGROUND OF FADAK 
Giana S T Y) 
sa 5 hs Wee} 3385 lee Ga « HGS 256 Aas ales deat Joss 
ofc A) Le ll S525 nk GAUSS BE WS ee th ee ls H Gih 
5 ase ae i Join Jz 5 Sosa le Sat 2 sid 3 oi Eb az) be ds chs 
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(5lagelols) 5525 pS 15 shag ech sei Jo 325 ROR MEANN ESTE 
4063. Sayyiduna Mughirah ibn Shubah said that whet Umar ibn Abdul Aziz dia, 
became caliph, he gathered the children of Marwan and said, “Allah’s Messenger 
gins dole dil lo had an exclusive right on Fadak. He spent its revenues (income and 
produce) on his family, the poor and the needy. He showed kindness to the young 
children of the Banu Hashim and bore the expenses of the marriage of the 
unmarried women (and men). Sayyidah Fatimah 4+ ài»; had asked him to give it 
(Fadak) to her, but he refused. It continued in that way during the lifetime of 
Allah’s Messenger pljas ài Lo till he went his way (meaning, he died (i43 s2) when 
(after his death) Abu Bakr «+ 4.2, was made Khalifah (caliph), he did with it as 
Allah’s Messenger pl- jale ài lo had been doing (during his lifetime. He spent on the 
same heads as he had done). When Umar ibn Khattab «s à „>; was made Khalifah, 
he did with it as they had done till he (too) went his way. Then (in the time Uthman 
asà s2) as Khalifa, or in his own rule as king,) Marwan appropriated it for himself 
(as his property and of his heirs). Then, after that, it has come to Umar ibn Abdul 
Aziz (ibn Marwan). But, I conclude that I do not deserve to possess that which 
Allah’s Messenger gL y1e4| o had denied (his daughter, Sayyidah) Fatimah säi p>). 
Hence, I ask you to bear witness that I have restored it (Fadak) to its condition at 
which it was meaning in the days of Allah’s Messenger «l-al äi Lo , Abu Bakr ŭi’) 
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«s and Umar «sài v). (Its revenue will be spent in the same way as they had been 
spending and allocating it.)! 


COMMENTARY: As stated earlier (particularly hadith # 4062), the properties of Banu 
Nadir, Fadak and Khaybar were exclusively for the Prophet plu yale ai Jo, Since he had died 
while they were in his possession, some of his ahlulbayt (people of his house and family) 
claimed in heritance and demanded their portion of these properties some of them dispute 
over them among themselves too. But, this was a passing phase based on a 
misunderstanding. However, some perverse minds of succeeding generations have begun 
to nead mischief in this dispute. They invent long stories and have misled many people.. 
So, we deem it proper to select relative material from the sihah sittah (six authentic books) 
to throw some light on this disagreement (to remove the misunderstanding). 

Sahih Bukhari has the hadith of Maalik ibn Aws ibn Hadathan ata, . He was called by 
Umar ibn Khattab «sä 2). While he was there, his slave Yarfa «sä»; announced the arrival 
of Uthman ibn Affan «säi s», Abdur Rahman ibn Awf «sà s»; Zubayr ibn Awam and sa’d 
ibn Abu Wagar «+ ai 23. Umar «s à 2; instructed him to let them in. After a while, he 
announced the arrival of Abbas «sà s»; and Ali «să»; and they too were led to Umar ai.) 
«s. Abbas «sà»; said to him, “O Amir ul-Muminin, decide between us. Ali quarrels with 
me about the property of Banu Nadir which Allah had allotted to His Messenger aJs äi Jo 
ey as fa’i.” Then Abbas «sä +) and Ali «s & 2; raised their voices and argued with one 
another. Those people who were around recommended to Umar «sài»; that he should get 
the two men to reconcile. Umar as äs .2, asked them to show patience and adjured them by 
Allah to affirm whether Allah’s Messenger gl- jate åt o had not said, “We Prophets are not 
inherited. What ever we leave behind is sadaqah (charity) (charity).” They turned to Ali s») 
as à and Abbas «sài >»; and asked them whether they knew that and they too confirmed, 
“Yes!” He then reminded them that Allah had granted the fa’l exclusively to His 
` Messenger l-yatei. lo and to no one else and he recited the verse (59: 6). He added, “He 
didnot take it at the exclusion of you people but gave it to all of you... He gave his family 
their annual allowances and spent on Allah’s cause from it. He continued to do it all his 
life. Don’t you Know?” They affirmed, “Yes! He asked Ali «41.2, and Abbas «+a,» too. 
They confirmed, too. He went on to remind them that after the Prophet’s death, Abu Bakr 
«sà s2 j administered and managed that property in the same way as he had done. He said 
to them that they had not approved of Abu Bakr’s «+41,,+, actions at that time, saying; It 
was not as you had been saying. But he was a pious and a righteous man, pursuing the 
right course.” When he died and I succeeded him, I have managed that property as they 
had done and Allah knows that I am honest in this regard. Now, after about two years you 
have come to me with the same demand. Abbas you had come asking for share from your 
nephew’s property and he for his wife’s share from her father’s property. I had reminded 
you of his words, “We Prophets do not inherit. “He said that he then offered to hand over 
the property to them if they pledged to manage it as Allah’s Messenger gl~ jade äi lo and 
Abu Bakras ð»; had done and as he had been doing. He said, “You agreed to abide by 
that condition and I handed it over to you.” He asked them it that was so and they said, 


—. 


! Abu Dawud # 2972. 
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“Yes!” He asked (Sayyiduna) Ali «sàl 2; and Abbas «săi»; and they too said, “Yes!” 
He said, “If you ask for a different decision, I will not do that. If you are unable administer 
it, then let me have it back, I shall do it for you.”? 
Zuhri as àl 2 2) said that he asked Urwah ibn Zubayr as àl 2, about this hadith and he 
confirmed that it is very correctly reported. He had heard Sayyidah Ayshah igs à s») say 
that after the Prophet's ejas ài Lo death, some of his wives approached Uthman usà s»; to 
ask Abu Bakr «s à») for their inheritance from the Fa’l that Allah had bestowed on the 
Prophet loyale4i.Je. When she learnt of it, she reminded them of the Prophet's pls jasle äi gho 
saying that the Prophet's ployaJe 10 do not leave behind anything to inherit. What they 
leave behind is Sadaqah (charity). They remembered and withdrew their demand. 
Urwah «sà» said that when Umaras àt s2; handed over the property of Banu Nadir to Ali : 
ae i) -2) and Abbas asi») concerning which they had wrangled, Ali at ii! 2) took it away 
from Abbas.s à s»; after some days. Then it went to Hasanibn Alias à .», and then to 
Husayn ibn Ali «s & »}. After that, ,it went to Ali ibn Husyan «s à s»; and Hasan ibn 
Husayn ssä 2}. They administed it by turns. Then it went to Zayd ibn Hasan. “Honestly 
this (property) is a Sadaqah (charity). It is not anyone’s legacy or personal property.”2 
Sayyidah Ayshah is š „2; also narrated that Sayyidah Fatimah 41.2, and Abbas ùi; 
«s met Abu Bakr «s à»; asking for a share in the lands of Fadak and property of 
‘Khyber as inheritance. He remanded them of the Prophet's ejat ài 4e words that the 
Prophets leave no heirs. What the Prophets lw) ate a o leaves no heirs. What they 
leave is Sadaqah (charity) from which the Prophet's family gets their provision. He 
also said, “By Allah, it is dearer to me to look after the relatives of the Prophet «ea o 
ey than to look after my own family.” 
The compiler of Jami’ ul Usul has pointed about the hadith of Bukhari about Ali «s à s»; 
and Abbas «s à s»; meeting Umar «s å s»; (#3094) that they were not unaware of the 
Prophet's plusale dite saying. They only wanted him to separate the administration of the 
property between both of them to manage each on his own. But Umar «s à s»; did not 
agree to do that. (The intention of each of them was honest.) 
Sayyidah Ayshah isä 2) also narrated that Sayyidah Fatimah sä »;met Abu Bakrai,,2, 
«sand asked for her inheritance from the ProphetL.y«Je a, from the Fa’l property. He 
told her that it was not possible in view of the Prophet's plo yatedi Lo» saying: 
ASiosls SUL 539 

(We are not inherited and what we leave behind is Sadaqah (charity).)4 
According to a version, he also said, “The property is under my management. After me, it 
will be managed by the next Khalifah.” Sayyidah Fatimah ws äi „»; was much displeased 
-with Abu Bakr «s à s2; so much so that she stopped exchange of salutations with him till 
- her death which was within six months of the Prophet's pl sated lo demise. 


1 Bukhari # 3094, Muslim # 49-1757, Abu Dawud # 2693, Musnad Ahmad 1-47, Nasa’ (Fa’i) 
2? Bukhari # 4034. 

3 Bukhari # 4035, 4036. 

4 Bukhari # 3092. 
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Sayyidah Ayshah 1s å»; also narrated that Sayyidah Fatimah 4+ äi 2; constantly made 
her demands of her share of the Prophet’ Sel jase ài te land and gardens in Khaybar and 
Fadak and her Sadaqah (charity) in Madinah (property of Banu Nadir). But Abu Bakr 4,2, 
ae told her all the time that he would not stop to do what the Prophet had been doing; 
otherwise he would be guilty of giving up the Sunnah (Prophet's gl» sated Lo practice). 
After him, Umaras ài s»; handed over the Sadaqah (charity) (left by the Prophetelu yale ai, J») 
in Madinah to Ali «sà 2) and Abbas «sài»; to manage it. He retained management of the 
lands of Fadak and Khaybar. It was the Sadaqah (charity) left by Allah's Messenger åt o 
e3446 with which his rights were attached. He also made it known that only he would 
manage these places who would be the Khalifah and ruler. This arrangement continues to 
this day. 
In es these ahadith and others of the same purport in the six books of hadith are explicit 
that the words “We leave no legacy and are not inherited). What we leave behind is 
Sadagah (charity),” mean: Whatever the Prophet pl yaJedi_le has left belongs to all Muslims. 
That has to use for their good. Management and administration will rest with the surviving 
and ruling caliph. All the Sahabah (Prophet’s Companions) »¢+4.»), including Sayyiduna 
Abbas «săi s»), agrees to it unanimously. 
As for the property not being handed over to (Sayyiduna) Abbas «s à»; and (Sayyiduna 
Alias à 2) in the beginning, their original demand was on the ownership of all that 
property. Later, they agreed to act as administrators and managers, and to spend and use 
exactly as the Prophet plu satedi_J.o had done. 
However, the question remains why there was discord between them when all of them 
were aware of the Prophet's gl jaleà Lo saying about no one inheriting from the Prophets. 
The answer is that they were finding combined management difficult, so they wished 
for management of divided property. But Umar «s ăi s») did not agree to that because 
that would have resembled ownership if not at that time, then after some time, for 
sure. Their argument was that each would manage his own portion without consulting 
the other more efficiently. 
However, the conduct of Sayyidah Fatimahų:sàt s»; is more puzzling then that of Abbas às»; 
as and Ali asà 23). She could not have been unaware of the Prophet's pljas ài e saying that 
they are not inherited. Yet it we grant that she truly did not know about it, then why did she 
not accept it when she was told of it and all the Sahabah (Prophet's Companions) pes äl s2; 
confirmed it? Kirmani«e | .>, explains that her displeasure was human nature. As for not 
exchanging greetings with Abu Bakr «sà», it was only that she was unwilling to meet him 
on purpose and she avoided him. (It is not the same as severing ties of relationship.) 
Besides, some traditions say that when she was displeased, Abu Bakr as àl <2) went to her 
home one day. In spite of the severe heat, he stood at her door and continued to apologize 
to her. He said, “By Allah, the relatives of the Prophet gl«yaJe!_Jo are dearer to me than 
mine own relatives (to give them their rights). But, I do not know what else I may do after 
hearing this hadith and having the testimony of the other Sahabah on it.” On that, 
Sayyidah Fatima’s di,» displeasure was removed. 

Spiez 
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GLOSSARY 
Aalim: a scholar. 
AAQILAH: relatives descended from one common father and they pay diyat. 
Aariyah: a loan or a gift and this loan is of such a thing as cannot be turned into a debt, like a horse. 
Aathar: hadith traced to the sahabah (companions) «cabs, 
Adhan: call to (congregational) salah, announced of time of salah. 
AHL ULARD: cultivators of land against kharaj. 
Ahl us Suffah: the Sahabah (companions) a:c4i\.s2, who restricted themselves to a platform in 
the masjid Nabawi to learn religion and be close to the Prophet olusaJeat! jo 
Ahlus sunnah (practice of Holy Prophet Wy «Je ài Le) wa al-Jama'ah: the sunnis who 
follow the Quran and the sunnah (practice of Holy Prophet plu steals). 
Allahu Akbar: Allah is the Greatest. 
Amma ba’d: to proceed, ‘and after that.’ Those words one spoken after praise of Allah on 
beginning on address or a sermon. 
An bijaniyah: a woolen garment without markings. It is a product of the city Anbijan and is of a 
dark black colour, (And comes under (z); one of the meanest hind of course garments.) 


Agigah: the ceremony of shaving the head of a new born usually on the seventh day of its 
_ birth and sacrificing a sheep or two on the occasion. 

ARAQA: palm trees loaned for a year. 

ASABAT: relative (male) whose shares of inheritance are nót determined. 

ashab us Suffah see ahl us Suffah. 

ASHRAH MUBASHSHIRAH: ten who were given glad tidings of paradise (during their life time). 
Ashrah: ten days l 

Ashwah mubash sharun: the ten who are given the glad tidings of admittance to paradise: 
Abu Bakr, Umar, Uthman, Ali, Talhah Zubayr, Abdur Rahman ibn Awf, Sa'd ibn Abu Waqqas,, 
Sa’eed ibn Zayd and Abu Ubaydah ibn Jarrah. 

ATHARI: that which stumbles on water by the accident like trees on banks of rivers and man need 
not water them. 

Atirah: a pre Islamic practice or offering made to idols in Rayab’s first ten days. 

Atood (2,:<): a one year old lamb that is fat and well built, but according to some above six months. 
AWLIYA (PL OF WALI): Friends of Allah, saintly men. 

Awliya (pl of wali): saints, friends of Allah. 

Awrat awrah: the portion of the body that must be kept coverd. 

Azmi: (a kind of ikhtiyari temptation) 

Barzakh: the intervening period between this world and the next. 

BARZAKH: intermediary period between life and resurrection. 

Basmalah; The bismillah ur Rahman ir Rahim (o> leyr Jabi om) 

Bayt Allah: House of Allah 

Bid'ah: innovation 

Bid’ati: innovator. 

BINT LABUN: She camel 

BINT MAKHAD: She camel in 2" year 

Bukhariyah: a sect in Islam. It has three group within it. 

DA’A MIS (2x\62) PL OF DA’MUS: roamers of paradise who will not be debarred from any dwelling. 
Dar ul Islam: territory of Islam 
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Dar ul-harb: enemy territory. 

Dar ul-Kufr: land of disbelievers. 

Daruri: (kind of evil promptings) 

De’eef: weak 

Dhabihah: slaughter of animal according the prescribed pattern. 

DHAW UL ARHAM: relatives other than dhaw ul furud and asabat. 

DHAW UL FURUD: heirs whose shares and predetermined by the Quran and sunnah or 
general consensus. 

Dhikr: remembrance of Allah 

Dhimmi: non Muslim under protection of the Islamic state. 

DHIMMI: a non Muslim living under protection of the Islamic state against a regular tribute. 

Dubba,al: a gourd (to prepare and store intoxicants like wine and nabidh). 

Eed: the festival on 1* Shawal after completing a month of fasting in Ramadan, and on 10th 
Dhul Hijjah when certain animals are slaughtered. 

Eeman: faith ` , 

Fadlaat: superfluous like long nails, hair, etc. 

Faqih: jurist, jurisprudent, a learned man. -:.- 

Fara: an offering of the first born of an animal to the idols in pre-Islam. 

Fara’id: law of in hesitance, ordinance of Allah, (also pl of fard (obligatory)). 

Fard (obligatory) ayn: an obligation on each individual separately. | 

Fard (obligatory) Kifayah: Collective duty on all Muslims together which if dischar a by 
one, the rest of the group are absolved. 

Fard (obligatory) Kifayah: collective obligation which if discharged by some then all are 
absolved of it. 

Fard (obligatory): absolutely obligatory. duty. 

Fard (obligatory)’ayn: individual duty on each Muslim. 

Farruj: an auter garment with a slit on the back. 

Fitnah: trial, persecution, strife, mischief. 

Fitrah: innate nature, true disposition, Islam, constitution. 

’ Ghayr muwakkadah sunnah (practice of Holy Prophet pl- jate aot what is not stressed 
by the Prophet slusateatl po. 

Ghazi: warrior, one who raids into enemy territory. 

Ghurr muhajjalun: Muslims will be so called on the day of resurrection because their limb 
covered by ablution will shine. (see hadith 290 explanation, Muzahir ul Haq) 

Hadath akbar: greater impurities 

Hadath: impurities contracted by voiding ordure. 

Hadd: prescribed punishment. 

Hadith: saying, deed or tracit approval of the Prophet pitas, 

Hafiz of hadith: one who has committed to memory very many ahadith. 

Hafiz: one who has committed to memory the Qur'an (or the hadith). 

Hafiz: one who has committed the Quran to memory. \ 

Hajis: (kind of donuri temptation) 
Hajj: pilgrimage (to Makkah) at Arafah prescribed to those who are able to make it it once in 
their lifetime. 

Halal: lawful, 
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Hama oost (<5! <4): pantheism, identifying God with the universe, or regarding the 
universe as a\manifebt action of God. 

Hamm: (kind of ikhtiyari temptation) 

Hantam: greenish glazed pitcher formerly used to prepare and store wine. 

Haram: sacred mosque of Makkah or of Madinah. 

Haram: forbidden, unlawful. 

HARBI: hostile, bellicose 

Harisah: cooked meat and wheat. a sweet pastry made of flour, melted butter and sugar, a 
kind of hash. 

Haya: modesty. 

Hijab: veil. 

Hijrah: emigration, to give up something for Allah’s sake. 

HIQQAH: She camel in 4th year 

Huffaz: (pl of hafiz). 

Huffaz: (plural of hafiz) 

I'tikaf: to confine oneself in the mosque to worship Allah for even a little while or for the 
ten days at the conclusion of Ramadan. Women observe it at home. 

Iblis: the devil who was a jinn who refused to prostrate to Aadam and Allah cast him out. 
IBN MAKHAD: (male) camel in 2"4 year. 

Iddirari: (kind of evil promptings) 

IDHKAR: sweet smelling,plant excluded for plants forbidden to be cut in the Haram. 

Iftirash: spreading feet sideways (to the right) in the first qa’dah (to sit). 

Ihsan: kindness, favour. 

Ijtihad: independent judgement or reasoning where the ‘Qur’an and Sunnah (practice o of 
Holy Prophet pl satel de) are silent. 

Ikhtiyhari: (kind of evil promptings) 

Ilham: inspiration, a pious thought. - 

Illiyun (illiyin): record book with those angels who write down pious deeds. 

IMSAK: fasting, keep way from pleasures, stop, cease. 

Insha Allah: if Allah will 

Iqamah: call to the congregational salah when it is abqut to begin. 

Ishtimal: a single garment whose ends are put over both shoulders and drawn under 
opposite armpits and tied together at the chest. 

Ism a’azam (.4s\¢!): the great name of Allah. 

Isra: the night journey of the Prophet lusaleabl jo from Makkah to Jerusalem 

ISTARJA: to say ‘we belong to Allah and to him we shall return (v jax jasu gaui) 

Istikharah: The Prophet slusaJeatl jo taught his ummah to seek Allah’s guidance to come 
to a decision in their affairs, particularly difficult and complex affair. Two raka'at of salah 
are offered and a supplication made in a suggested í iofm. 

Istinja: to cleanse oneself after passing stool or urine 

JABAH: forehead 

Jabariyyah: those who deny freewill, predetermines, and hold that the creature is helpless. 
JABHAH.AL: horses, mules, slaves. 

Jadh’ah (4): a sheep or ram less than one year but more than six months. 

JADHA’AH: She camel in 5t* year 

Jahiliyah: Pre-Islamic days of ignorance. 
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Jalsah istirahat: sitting before qiyam (standing) in the first and third raka’ah after the 
second prostration. 

Jalsah: the sitting between two prostrations in the salah. 

Jihad: fighting for the sake of Allah and his religion, struggling for the cause of Allah. 
jizyah: a tribute payable by the dhimmis to the Islamic state. 

Kaba’ir al: major sins 

Kahin: soothsayer 

Kalimah Shahadah: an expression of testimony. 

Kalimah tauheed see kalimah. 

Kalimah tayyibah see kalimah. 

Kalimah: - an expression; the declaration of unity of Allah and the messengership of 
Prophet Muhammad olusateatl po. 

Khabath: dress, excrement, ordure, Ka’ th. 

KHALIFAH: Pregnant camel. Caliph 

Khamisah: a sheet of cloth of silk cum wa or wool, of black clour and with stripes on it. 
Or, a square garment with marking (unstiched). 

Khangah: recluse, hospice, sufi gathering place, 

Kharaj: a tax or tribute. Originally, a land tribute received from non Muslims. 

KHARAJ: a tribute on land from non Muslims. 

KHARQ AADAT: contrary to custom, exception to cause and effect process. 

Khasr (ss): to place hands on waist (ribs, Aips) in salah. 

Khatab: one who delivers the Khutbah (sermon) 

Khatir (kind of evil pampting) 

Khawarij: ‘the revolters.’ A rebel sect of the Muslims, neither sunni nor shi’a. The Ibadis, 
today are their remnants. 

Khinzalb: the devil who disturbs in the salah interrupting it and the recitation, confusing 
the worshipper. 

KHIYAR ITQ: option to free 

Khusuf (3,.): eclipse, lunar eclipse 

Khut bah: sermon. 

Kusuf (4,.5): eclipse, solar eclipse 


Lahiq (39): one whothas missed some or all raka'at behind an imam. 


Lugtah: troves, lost property whose finder must trace the owner and hand it over to him. 
Madhi: prostratic fluid, urethral discharge. 

Madrasah: religious school. 

Maharim: pl of mahram. Mu'tazillah ‘the separatists,’ a seet of the Muslims. They held that 
the Quran was created not eternal. It is subdivided into twenty sects. 

Mahram: a relative with whom marriage is disallowed like a parent, brother, sister, son, 
daughter,etc. 

Makrah tahrimi: disliked to the point of being unlawful. 

Makruh (unbecoming) tanzihi: undesirable, nearer lawful than unlawful. 

Makruh (unbecoming): disliked, disapproved, undesirable. 

Mani: semen discharge during sexual excitement. 

Mansun: legalized, based on the Prophet's .lwsaJeab! jo practice. 


Masah: wipe (in ablution, the head), or socks. 
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Masbuq: one who joins the congregation laté and has missed one raka’ah or more which 
-~ he redeems after the imam has completed his salah and offered salutation. 

Miraj: the Prophet's .lusalcail jo ascension to seven heavens on 27' Rajab. 

Miswak: tooth stick, cleaning stick for teeth. 

Mithl: like, equal. 

Mu’ahid: a disbeliever who enters into a covenant with Muslims; anyone who covenant 
with another. 

Mu’akkadah: emphasized. 

Mu’awwidhatan: the last two surahs of the Qur'an; al falaq and an-Naas (113, 114). 
Mu‘tazillah: Wasil ibn ‘Ata had separated from Hasan Busri and founded the sect by this name. 
Mudd: a measure of weight nearly two thirds of a kilogram. 

Mufassal: tiwal mufassal are the surah from Qaaf to of Bury. Awsat, mufassal from al- 
buruj to lam yakun. Qisar mufassal from lam yakun to an-Naas (in a of the Quran) 
Muhajir: emigrant, one who abandons that which is dis-allowed. 

Muhkamat: perspicuous, of established meaning (verses of the Quran) (3:7) 

Mujahid: one who strives, a warrior. 

Mulhim: angel who inspires, it is deputed over every person. 

Murji’ah: a sect who believe that men are not doers or what they do just as inanimate 
objects are not perpetrators of their actions, so they cannot abstain from whatever they do 
It has three groups. 

‘Musalla (;}2.1!): place of salah (of eed, etc) 


Mushabbihah: one of the sects in Islam, the Assimilators. 
Musinnah: a camel in its sixth year, a cow, buffalo or ox in their third year, and a sheep or 
ram in its second year. 
Mustahab mu’akkad: emphasized desirability. 
- Mustahab: recommended, desirable. 
Mutashabihat: allegorical verses of the Quran (3:7) 
Mutawatir: a continudusly transmitted hadith by very main chain of narrators and it is 
never doubted. 
Muwakkadah, sunnah (practice of Holy KOPNA pla ganle àl glo): PET enjoined by 
the Prophet sluyaleatl po. 
Muwakkal: consort, familiar spirit. 
Muzaffat al: a receptacle for wine smeared with pitch or tar. 
Nafl: a supererogatory deed, that which is not fard (obligatory). 
Nafs ammarah: the soul that incites. 
Nahi tanzihi: a restraining interdict. 
Najasah imkmiyah: legal ceremonial impurity najasah haqiqah: real, material 
substantial impurities. 
Najasah mughallazah: greater impurities. 
Najasah mukhaffafah: smaller impurities. 
Najasah: impurity. 
Najiyah: a sect in Islam, the ahl us sunnah (practice of Holy Prophet elas č le) wa al- 
jama’ah, the one destined for paradise, the-‘saved.’ 
Naqqr’an: a hollowed stump of a palm tree in which wine and nabidh were stored. 
Nawruz: the Persian new year. 
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Nisab: the minimum wealth that makes its owner liable to pay the zakah. 

Nisf un nahar: midday. 

Niyah: intention. 

OOQIYA: 40 dirhams 127 grams (measure of weight) 

Qa’dah: the sitting in the salah at the end of the second and the last raka’ah. 

Qadariyah: a group of people who reject predestination and assert that man chooses 
whatever he does, Delivers in freewill. 

Qari: reciter of the Quran. 

Qasr: shortening of salah by a traveller. 

Qawmah: standing erect after ruku (or bowing) before going into sajdah (prostration). . 
Qawwal: singer of qawwali. 

Qawwali: mystical songs sung in chorus. 

Qiblah: direction of BaytAllah which a worshipper faces when he offers the salah. 

Qira’at: recital of the Quran. 

QIRAT (b15): measure of weight % of a dirham. Figuratively, beyond measure. 

Qiyamah: the day of resurrection, the Last Hour, standing. 

Qiyas: verdict or judgement of the scholars. . 

Raka’ah: unit of salah. 

Raka’at (pl or raka’ah) 

Rawafid: the Shi'ah 

Risalah: prophethood. 

Ruku: bowing. 

RUQIYAH: recitation over a patient of Quranic verses 

Sa’: a measure of weight about three kilograms (four mudd). Used to measure corn. ` 

SA’: a measure of capacity, about three kilograms according to Hanafis 326. 15 grams and others 2172 grams 
SADAQATUR FITR: charity prescribed on eed ul fitr after fasting one month in Ramadan. 

Sadl: to place a sheet of cloth on one’s head or shoulders and let its ends hang down. On to 
put it on oneself and leave the hands inside even while bowing or prostrating in the salah. 
Sagha’ir: (plural of saghirah). 

Saghirah: minor sin. 

Sahabah (companions): (pl of Sahabi) 

Sahabi: a companion of the Prophet sL..«Jeail jo a companion. 

Sahib nisab: possessor of nisab (q.v.) 

Sahib nisab: an owner of the minimum amount of wealth that makes him liable to pay the zakah. 
Sahih: authentic, sound. 

Sajdah: Prostration. 

Salaam; greeting; peace. 

Salah: regular prayer prescribed or optional; invocating blessings on the Prophet shustcleail fo. 
Sama (¢-): mystical songs, musical rendering vocal or with instruments. 

Satr: hijjab, the portion of the body that has to be covered from another, for a man waist 
down to knee. For a woman from neck to feet. . 

SATR: the portion of the body me must conceal from others, for men, it is from the waist (naval) to 
knees. For women, her entire body. : 
SAWM: fasting 

Shab bara’ah: fifteenth ot Sha'ban. 

Shari'ah (divine law): code of religious law. 
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Shaykh: a learned man, an old man. 
Shi’ah: they hold that Sayyiduna Ali «s 4b œ, was the first Khalifah and that the three 


before him had usurped the khalifah and deprived him of his right. 

Siwak: (see miswak) 

SIYAM: fasting 

Subh Ka’dhib: reddish blackness, false down. 

Subh sadiq: down, daybreak. 

Subhan Allah: Allah is without blemish, glorified is Allah. 

Suffah: see ahlus Suffah. 

Sunnah (practice of Holy Prophet pls yale 0) muwakkadah see under muwakkadah ial | 
ghayr muwakkadah. 

Sunnah (practice of Holy Prophet p\=jate ăi 4o): whatever is said and done by the Prophet 
olugdeleahl jo; path or way or custom. 

Sunni: who follow the Qur'an and the sunnah (practice of Holy Prophet glaske á gho), 
‘one of the path.’ . 
Sutrah: is that which is placed in front of one who offers the salah to allowed passers by go 
beyond it without committing the wrong of moving about before him. 
Ta’ala: the exalted (Allah). 

Tabi’i: an epigone, successor of the sahabah (companions). 

Tabi’un: the generation succeeding the sahabah (companions). 
Taharah: purity, cleanness. 

Taharra (5,4): to seek that which is more deserving of two thing according to opinion 


predominating in one’s mind (like when confused in salah about how much of it is offered). 
Tahiyatul wudu: the salah offered after performing ablution is so called. This means, 
‘greetings of ablution.’ 

Tahlil: to recite the kalimah (ailyiaty) three is no god but Allah. 

TAHLIL: to declare Allah’s unit; the kalimah ‘there is no God but Allah; 

TAHMID: to praise Allah. 

Takbir: to declare Allah u Akbar, also iqamah. 

Taqdir: predestination. 

Taqrir: when something was done or said before the Prophet slusaJeat!_ jo and he did not 
say anything then it implies his acceptance of that. 

Tartil: a science of recital of the Qur’an with proper diction and pauses. 

Tasawwuf: is to gain an intimate awareness of Allah and is a term of the sufis, Sufism, mysticism. 
Tasbih: rosary, pronouncing subhan Allah. 

TASBIH: glorifying Allah; rosary. 

Taslim: to offer salaam (the greeting), the salah is concluded with it. 

Tawatar: handed down through successive generations of narrators none of who could be 
accused of lying. 

Tawbah: repentance 

Tawhid: unity of Allah. 

Tawrak: sitting posture in the second qa’dah of salah. 

Tayammum: dry ablution which is done when (normal) ablution cannot be done. 
Tayammum: dry ablution with sand or earth when water cannot be had or cannot be used. 
Thaniy (4%): a goat in its second year, an ox or crow in its third year a camel in its sixth year. 
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TIKBIR: to extol Allah; Allahu Akbar. 

Tuhur: purity, purifier. 

Ulama (Scholars) (p! of aalim): scholars. 

Umm walad: a female slave who bears a child for her master and earns her freedom on his death. 
Ummi: One who does not known how to write and to decipher what is written, has never 
been to a school or madrasah, nor acquired knowledge from anyone. The word ummi is 
ascribed to ‘umm’ which means mother, so the meaning would be that such a person is like 
a child born to a mother and no one has ever taught him to write and to read. Some people 
say that ummi is ascribed to umm ul Qura which is the epithet of Makkah, the essence of 
the whole earth. 

Umrah: the lesser pilgrimage, optional. 

Ugbatish shaytan: devils manner of sitting on the heels. 

Ushri (land): are lands whose owners become Muslim or those which the state disburses 
among its army. A tenth or a tithe is paid to the Muslim state. 

Wadi: secretion of the prostrate. 

Wajib (expedient): obligatory, lesser than fard pomieeneny)) 

Wali: saint, friend of Allah. 

WASQ: camel load equal sixty Sa’. 

Waswas: the devil departed over every person and tempts him 

Waswasah: temptation or an evil thought to commit sin or disbelief. 

WIQS: animal below nisab 

WISAL: continuous fasting for two or more days. 

Zakah: prescribed charity payable per annum by those who own the nisab at 2.5% to the 
poor and needy. 

Zihar: to compare one’s wife to one’s back, meaning to a mahram relative like a mother, 
and this causes a separation husband and wife until an expiation is paid. 


kkkik 
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INDEX OF NAMES IN AHADITH 
Hadith Numbers follow Names. 


A 

Aamir ibn Rabi’ah: 3206 

Aamir ibn Sa'd: 3159 

Abbas ibn Muttalib: 3111 : 

Abdullah ibn Abbas: 2782, 2825, 2846, 2883, 2890, 
2968, 2982, 2985, 3001, 3018, 3042, 3065, 3074, 
3093, 3132, 3136, 3155, 3158, 3179, 318), 3191, 
3195, 3199, 3225, 3229, 3237, 3253, 3273, 3274, 
3277, 3297, 3302, 3307, 3317, 3322, 3371, 3394, 
3402, 3430, 3433, 3436, 3465, 3470, 3478, 3486, 
3494, 3495, 3533, 3534, 3561, 3576, 3578, 3583, 
3585, 3586, 3600, 3622, 3632, 3657, 3668, 3701, 
3758, 3763, 3774, 3818, 3829, 3853, 3879, 3882, 
3887, 3912, 3923, 3926, 3926, 3986, 4018, 4034, 
4037, 4052 

Abdullah ibn Abdur Rahman: 3595 

Abdullah ibn Abu Awfa: 3741, 3930, 4020 

Abdullah ibn Abu Rabi'ah: 2926 

Abdullah ibn Amr Aas: 2823, 2913, 3020, 3046, 3083, 
3346, 3368, 3378, 3452, 3462, 3490, 3568, 3594, 
3644, 3652, 3653, 3679, 3690, 3720, 3732, 3753, 
3806, 3812, 3817, 3838, 3841, 3842, 3857, 3998, 4012 

Abdullah ibn Awn: 3945 

Abdullah ibn Hubaysh: 2970 

Abdullah ibn Hunzalah: 2825 

Abdullah ibn Ja'far: 3900 

Abdullah ibn Maalik Tanir: 3442 

Abdullah ibn Mas‘'ud: 2771, 2781, 2827, 2880, 3062, 
3080, 3099, 3149, 3157, 3207, 3224, 3296, 3373, 
3466, 3497, 3672, 3739, 3759, 3767, 3804, 3915, 
3972, 3984, 4004 ' 

Abdullah ibn Mughaffal: 2981, 3516, 4000 

Abdullah ibn Safroan: 3599 

Abdullah ibn Umar: 2777, 2789, 2801, 2803, 2834, 
2839, 2843, 2844, 2849, 2850, 2855, 2856, 2868, 
2871, 2875, 2878, 2889, 2896, 2939, 2954, 2972, 
2973, 2987, 2998, 3008, 3021, 3029, 3067, 3070, 
3087, 3115, 3146, 3176, 3216, 3222, 3275, 3280, 
3305, 3306, 3341, 3348, 3352, 3367, 3376, 3388, 
3396, 3405, 3406, 3407, 3419, 3424, 3426, 3447, 
3485, 3491, 3520, 3530, 3559, 3588, 3591, 3608, 
3611, 3619, 3635, 3638, 3643, 3655, 3664, 3667, 
3674, 3685, 3718, 3744, 3857, 3870, 3893, 3942, 
3944, 3958, 3976, 3987, 3990, 3999, 4021, 4031, 
4051, 4054, 4058 

Abdullah ibn Unayz: 3777 

Abdullah ibn Yazid: 2941 

Abdullah ibn Zamiah: 3242 

Abdullah ibn Zubayr: 3786 

* Abdur Rahman ibn Abdullah: 3542 

Abdur Rahman ibn Awf: 3947, 4028, 4035 

Abu Ayyub Ansari: 3361, 3843 

Abu Bakr ibn Abdur Rahman: 3224 

Abu Bakr ibn Abdur Rahman: 3234 


Abu Bakr ibn Abu Maryam: 2784 

Abu Bakr ibn Abu Maryam: 2784 

Abu Bakr ibn Muhammad: 3493 

Abu Bakr Siddiq:-2786, 2787, 3061 

Abu Bakrah Thagafi: 3314, 3538, 3693, 3731 

Abu Barzah: 3553 

Abu Burdah ibn Abu Musa: 2833, 3724 

Abu Burdah ibn Niyar: 3630 

Abu Darda: 3337, 3467, 3480, 3546, 3721, 3857 

Abu Dharr Ghifari: 2795, 3345, 3369, 3383, 3526, 3609, 
3682, 3713, 3765 

Abu Ghalib: 3554 

Abu Hurairah: 2946 ; 

Abu Hurayrah: 2760, 2761, 2779, 2794, 2805, 2813, 
2818, 2826, 2828, 2838, 2851, 2854, 2859, 2860, 2808 

Abu Juhayfah: 2765 

Abu Katadah: 2793, 2902, 2903, 3640, 3805, 3877, 
3922, 3986 

Abu Khaldah: 2914 

Abu Lubayah: 3439 

Abu Maalik Asha'ary: 3840 

Abu Mas’ud Ansari: 2764, 2792, 3159, 3219, 3353, 
3799 

Abu Maymunah: 3381 

Abu Musa Asha'ry: 2922, 3134, 3372, 3411, 3517, 3656, 
3683, 3727, 3772, 3814, 3852, 4010 . 

Abu Qilabah: 3233 

Abu Qirutha Taymi: 3471, 3613 

Abu Rafi: 2905, 2963 

Abu Sa’eed Khudri: 2796, 2809, 2810, 2813, 2814, 
2853, 2862, 2866, 2894, 2920, 3037, 3086, 3100, 
3138, 3170, 3186, 3188, 3269, 3338, 3360, 3422, 
3464, 3536, 3543, 3648, 3676, 3691, 3704, 3705, 
3727, 3800, 3851, 3854, 3898, 3911, 3963, 4015 

Abu Salamah: 3203, 3299, 3324, 3503, 3602 

Abu Shurayh: 3457, 3477 

Abu Talhah: 3649, 3967 

Abu Taybah: 2769 

Abu Tufayl Ghanawi: 3175 

Abu Ubayd: 3291, 3580 

Abu Umamah Bahili: 2780, 2898, 2956, 2978, 3073, 
3095, 3124, 3365, 3554, 3654, 3708, 3714, 3757, 
3867. 3827, 3837, 3849, 3857, 4001, 4016 

Abu Umamah ibn Sahl: 3466 

Abu Umayyah: 3612 

Abu Uthman Nahdi: 3030 

Ali ibn Abu Talib: 2829, 2865, 3057, 3113, 3147, 3163, 
3221, 3281, 3362, 3363, 3461, 3475, 3506, 3535, 
3550, 3564, 3623, 3624, 3665, 3738, 3857, 3883, 
3891, 3957, 3975 

Amy ibn Shu'ayb: 2804, 2864, 2976, 3005, 3036, 3054, 
3066, ‘3077, 3111, 3182, 3282, 3318, 3320, 3354, 
3378, 3401, 3438, 3472, 3474, 3493, 3495, 3496, 
3568, 3594, 3769, 3782, 3910, 3983, 4013, 4025 
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Anas ibn Maalik: 2769, 2776, 2831, 2840, 2891, 2940, 
2943, 3017, 3026, 3044, 3078, 3094, 3120, 3139, 
3209, 3210, 3211, 3212, 3213, 3214, 3233, 3248, 
3254, 3431, 3459, 3460, 3539, 3614, 3641, 3649, 
3661, 3692, 3723, 3734, 3792, 3803, 3809, 3810, 
3815, 3821, 3865, 3884, 3890, 3901, 3902, 3909, 
3928, 3931, 3940, 3956, 3966, 3967, 4002, 4029, 
4038, 4044 

Asma bint Abu Bakr: 2997, 3247 

Asma bint Yazid: 3196 

Asmar ibn Mudarris: 3002 

Ata ibn Yasar: 3237 

Atiya Saidi: 2775 

Awf ibn Maalik Ashja'i: 3425, 3670 

Ayshah (Prophet's 0 wife): 2770, 2786, 2877, 2884, 
2991, 3007, 3027, 3055, 3097, 3123, 3129, 3131, 
3141, 3152, 3161, 3162, 3167, 3168, 3200, 3203, 
3230, 3231, 3232, 3235, 3243, 3244, 3245, 3250, 
3251, 3252, 3263, 3265, 3270, 3276, 3278, 3285, 
3289, 3295, 3312, 3313, 3342, 3417, 3427, 3435, 
3544, 3569 3570, 3579, 3590, 3607, 3610, 3637, 3646, 
3689, 3707, 3711, 3740, 3742, 3762, 3781, 3970, 
3971, 4045, 4059 B - 


Bahz ibn Hakim: 3117 

Bara ibn Aazib: 2799, 2916, 3172, 3377, 3384, 3463, 
3888, 4043, 4049 

Barirah: 3111 

Buraydah ibn Hasib Aslami: 3049, 3056, 3110, 3420, 
3521, 3562, 3735, 3748, 3798, 3918, 3929 

Busr ibn Artat: 3601 


Dahhak ib Sufyan: 3063 
Dahhak ibn Fayruz: 3178 
Dawud (Prophet): 2759 
Dawud ibn Husayn: 2838 
Daylam Himyari: 3651 


Fadala ibn Ubayd: 2817, 3823, 3858 
Fatimah bint Qays: 3307 


Ghalib ibn Qattan: 3699 


Hajjaj ibn Hajjaj: 3174 
Hakim ibn Hizam: 2802, 2867, 2937 
Hasan Busri: 2953, 2996, 3125, 3393, 3473, 3528 
Hasan ibn Ali: 2773 
Hudhayfah Yaman: 2791 
I 


Ibn Sirin: 3008 

Ibrahim (Prophet: 3443, 3444 

Ikrimah (freedman of Ibn Abbas): 3225, 3302, 3533, 
3575 

Imran ibn Husayn: 2927, 2947, 3060, 3227, 3390, 3428, 
3444, 3505, 3819, 3857, 3876, 3969 

Ishaq (Prophet): 3445 

Isma'il (Prophet): 3445 


Jabir ib Samurah: 3343, 3712, 3801 
Jabir ibn Abdullah: 2768, 2772, 2790, 2806, 2807, 2815, 
2816, 2925, 2935, 2942, 2967, 2977, 3011, 3023, 


3031, 3040, 3050, 3058, 3076, 3088, 3101, 3103, 
3106, 3119, 3153, 3183, 3184, 3185, 3205, 3217, 
3249, 3271, 3327, 3364, 3392, 3395, 3440, 3456, 
3479, 3527, 3540, 3573, 3577, 3603, 3617, 3639, 
3645, 3771, 3778, 3816, 3857, 3889, 3903, 3904, 
3905, 3906, 3907, 3908, 3909, 3921, 3939, 4053 

Jarir ibn Abdullah Bajali: 3104, 3350, 3537, 3547, 3867 

Jubayr ibn Mut'im: 3965, 3993, 4027 

Jundub Bajali: 3455, 3483, i 


Ka'b ibn Maalik: 2908, 3434, 3892, 3906, 3938 
Ka'b Ujra: 3700 

Khalid ibn Walid: 4003 

Kharijah bin Sult: 2986 


Maalik ibn Anas: 3293, 3340 

Mahmud ibn Labid: 3292 

Ma'qil ib Sinan: 3207 

Ma'qil ibn Yasar: 3091, 3686 

Masruq ibn Abdur Rahman: 3804 

Miqdad ibn Aswad: 3449 

Miqdam ib Mu'dikarib: 2759, 2784, 3052, 3702, 3834 

Miqdam ibn Ma'dikarib: 2759, 2784, 3052, 3702, 3834, 
4042 

Miswar: 3122, 3328, 3968, 4642, 4046 


7 Mu'adh ibn Jabal: 2897, 3258, 3267, 3294, 3737, 3750, 


3825, 3846, 4036 
Mu'awiyah ibn abu Sufyan: 3469, 3619, 3709, 3715 


“Mughirah ibn Shu'bah: 3061, 3107, 3309, 3489, 4063 


Mughirah ibn Shu'bah: 3061, 3107, 3309, 3989, 4063 
Mugith: 3111 
Muhayyisa: 2778 

N 


Nafi': 2789, 3291, 2580, 3744, 3945 


Nu'man ibn Bashir: 2762, 3019, 3647 


Qabisah ibn Dhu'ayb: 3061, 3618 
Qatadah ibn Di'amah: 2943, 3943 
R 


Rafi’ ibn Khadij: 2763, 2783, 2975, 3531, 3593, 4032 
S 


Saalim ibn Abdullah: 2958 

Sa'd ibn Abu Waqqas: 2820, 3071, 3081, 3188, 3304, 
4030 

Saeed ibn Aslam: 2788 

Sa'eed ibn Musayqib: 2821, 2886, 3326, 3336, 3443, 
3481, 3508, 3742, 3927 

Safiyah: 3291, 3580 

Sahl ibn Sa'd Sa'idi: 3203, 3304, 3515, 3791, 3925 

Salamah ibn Akwa: 2909, 3148, 3521, 3864, 3950, 3961, 
3989 

Salmaan Farsi: 3793 

Samurah ibn Jundub: 2822, 2949, 2996, 3006, 3156, 
3387, 3393, 3473, 3528, a 4014 


Thawban: 2921, 3279, 3755 


Ubadah ibn Samit: 2808, 2819, 2990, 3558, 3587, 3666, 


3850, 4023 
Umar ibn Kattab: 2767, 2788, 2812, 2830, 2893, 2895, 
3118, 3139, 3197, 3204, 3268, 3336, 3366, 3443, 
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3557, 3625, 3633, 3719, 3749, 3858, 4034, 4051, 
4054, 4056, 4061, 4062 

Umm Habibah: 3208, 3330 

Umm Hani: 3977 

Umm Salamah (Prophet’s 0 wife): 3116, 3121, 3173, 
3256, 3529, 3333, 3334, 3356, 3400, 3650, 3671, 
3761, 3770 

Ugabah ibn Aamir Juhanni: 2792, 3102, 3143, 3297, 
3429, 3703, 3824, 3861, 3862, 4040 

Usamah ibn Zayd: 3024, 3043, 3085, 3450, 3953 
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Uthman ibn Affan: 2971, 3831 ` 

W 
Wabiza ibn Ma'ba: 2774 


Zayd ibn Aslam: 2788 
Zayd ibn Khalid Juhanni: 3033, 3556, 3766, 3797 
Zaynab bint Jahsh (Prophet’s O wife): 3330 


INDEX OF LOCATIONS IN AHADITH 
Hadith Numbers follow Entry 


A 
Abyssinia: 3208 
B 
Badr: 4018 
Bahrain: 2824 
Busra: 3926 
Buwana: 3436 
. Buwayrah: 3944 
D 
Damascus: 3554 
Duma: 4038 
E 
` Egypt: 2785 
F 
Fadak: 4062 
H 
Hadramawt: 2999, 3764, 3776 
Hafya: 3870 
Hajar: 2824 


Hudaybiyah: 3377, 3975, 4042 
Hunayn: 3265, 4002 


Iran: 3693, 3936 


Khaybar: 2813, 2935, 2972, 3008, 3216, 3497, 3532, 


3931, 3993, 3997, 4005, 4010, 4062 


M 


Madinah: 2833, 2876, 2889, 2943, 2985, 3815 
Makkah: 2766, 2889, 2924, 2983, 3818, 3964 
Ma'rib: 3000 
Murays: 3945 

N 
Najd: 3964 
Naqi: 2871 


San’ah: 3481 
Sarif: 3237 
Syria: 4042 
T 
Tabuk: 3265, 3892, 3938 
Ta'if: 3121, 3955 
Tan'im: 3966 
Tayma: 4054 
Thaniya ul wada: 3870 


Uhud: 3376, 4018 
Yajij: 3970 


Yamamah: 3964 
Yemen: 3179 


INDEX OF CLANS IN AHADITH 
Hadith Numbers follow Entry 


A 


Abd Muttalib: 4027, 3993 
Abd Shami: 3993 

Abd Zuhra: 3004 

Ahl ul-Kitab: 3926 
Ansar: 3098, 4028, 3270 
Aslam: 3864 

Azd: 3562 


Bakr banu Laith: 


Greeks: 3189 


Hadrami: 3764, 3776 
Hashim, Banu: 3993 
Hawazin: 3962 


Jews: 2766, 2767 
Muhajir: 3026, 3270 


Nadir, Banu: 4062 


= |Z |Z = 


Thaqif: 3969 


PUBLICATIONS OF DARUL ISHAAT 


HOLY QURAN & RELATED 


TAFSIR-E-MAAJIDI 
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MANIFESTATIONS OF TRUTH 
Translation & Detailed Explanation of MISHKAAT AL-MASAABIH 


The recording, arrangement and compiling of hadith that was initiated 
in the time of the Prophet 4 was accomplished gradually and perfected 
in the era of the tabi’un and tab’ tabi’un. Books of hadith began to be 
compiled. The scholars of hadith spared no effort and left no stone unturned 
to compile books of hadith. Today they serve us as lights of knowledge 
and learning, diffusing profound knowledge to the seekers and students. 


One such book is Mishkaat Al-Masaabih, It is a complete and compact 
form of Masaabih-us-Sunnah. It is a selection of the ahadith of the six 
authentic Books of hadith and other reliable collections. It has 6294 
ahadith from these sources. Since the time it was compiled, this basic 
book of hadith continues to form part of the syllabus of religious institutions. 
Students of hadith derive beneficial knowledge from it. 





Manifestations of Truth is an authentic, reliable and approved sharh 
(exposition) of the Mishkaat Al-Masaabih in Urdu by Sheikh Nawab 
Qutubuddin Khan Dehlavi and edited by Abdullah Javed Ghazipuri. It is 
the most reliable and authentic Sharh (exposition, commentry) of the 
Mishkaat Al-Masaabih in Urdu language. The commentary and explanation 
of each hadith is given in the light of the issues and problems pertaining 
to current times. The most authentic books on the subject have been 
consulted. The authorities whose works are cited include Mullah Ali Qari 
ediixe, (Mirgat), Teebi, Toorpushti, Khattabi, to name a few. The ahadith 
are numbered in sequence and appropriate headings and sub-headings are 
given. 





It has been a reference and guide since last 30 years, it was first 
published for the scholars, students and layman. Now, its English translation 
is presented to you and we can say without any reservation that there is 
no other matching English renderring of Mishkaat Al-Masaabih and its 
explanation. It is an unparralleled book on lessons of hadith filled with 
precious pearls of the Prophet’s & sayings. 


We at Darul-Ishaat, Karachi have done our utmost to meet the needs 
of our valued patrons and present to them a book unequalled in getup, 
printing, paper and binding. 


May Allah accept our effort through His Mercy and Favour. And may 
He make it a means of deliverance and an asset in the hereafter for us. 
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